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te - Panton, 


e SITAL CHANDRA MAJHI 
K 9. 
PARBATI CHARAN CHAEKRABARTI.*. 


Mortgage~Landlord-purchaser and mortgagee-purckaser, rights of—Morigage 
not annulled, effect of—Morigage of part of occupancy holding—Sale for 
arrears of rent—Bengal Tenancy Act (VII of 1885), Secs. 65,167 —Rent, a 
first charge—-Charge, when not enforceable—Adverse possession against mort- 

'ogagor—Simple mortgagee, effect on. 


te 


A sale for arrears of rent does not ipso facto cancel a mortgage on the 


- holding, being ap'incumbrance : Beni Prosad vy Rewat Lali (1), and other cases. 


The procedure provided by section 167 of the Bengal Tenancy Act is the only mode 
of annulling the incumbrance, and the purchaser must have recourse to the pres- 


o ffibed mode within the specified period, if he desires to annul the incumbrance : 
Soshi v. Gogan (af. 


A landlord-purchaser at a rent sale is, like any other purchaser, bound to 
follow the provisions of section 167. If the mortgage is not annulled on the 
expiry of one year from the date of the rent sale or from the date when the land- 
lofü has notice of the incumbrance, the holding in the bands of the Jandlord- 
, purchaser remains subject to the mortgage no longer liable to be impeached or 
` extinguished t Bidkumukhi v. Bkaba Sundari (4). 


pai ‘Letters Patent Appeals Nos. 60-62 of 1920 against the decision of Mr. Justice 


; Newbould, dated the z&nd June, 1920, in Appeals -from Appellate Decrees Nos. 
1593, 1638 and 1639 of 1919, reversing the decrees of Babu Syama Chasan Ukil 
Banerjee, Subordinate Judge of. Howrah, dated the 19th June, 1919, reversing 
those of Bahu Sashi Jiban Sem Munsift, and Court, at Uluberia, dated the ist 
July, 1918. 

(1) (1897) I. L. R. 24 Calc. 746. (2) (1894) I. L. R. 23 Calc. 364. 

(3) (1920) 24 C. W. N. 961. ° 
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The relative rights of the purchaser at the rent sale and the mortgagee should 
be determined with reference to thelr position at the time of the rent sale. If the 
purchaser af the rent sale has not availed himself pf the privilege of annulling 


. the mortgage within the prescribed period, he holds the property subject to the 


mottgage and is entitled to redeem: Bidhumwmkhi v. Bhaba Sun@uri (1). The 
mortgagee purchasing the property in execution of a decree obtained by him in 
the suit instituted on mortgage In whfch the landlord-purchaser was not made & 
party,does not loose his right to be redeemed by the purchaser at rent sale : 
Brojonath v. Khelut (2) and other cases. : 

Section 65 of the Bengal Tenancy Act intends what is explicitly laid down in 
subsequent sections of the Act, that is, those in Chap. XIV, namely, thatetha 
charge should be enforced by the sale of tlie tenure or holding free of incum- 
brances, and, if in any case, the decree for rent egher has not been or cannot 
be enforced by the sale of the tenure ot holding, the charge created by section 
65 cannot be enforced in any other way: Soshi v Gogan (3), and other cases. 


An adverse possession against a morgagor does not affect a simplé mortgagee " 

who as such is not entitled to possession: Priya Sakhi v. Bireswar (4). * : 

Appeal by the Defendant& — , ° 

Suits for establishment of title atid recovery of possession of the 
parcels of land, E 

The material facts appear from the following judgment of 

Newbould J :—The facts relating to these three appeals are 
as follows: Three brothers were the owners of an occupancy hold- 
ing comprising rr bighas odd of land. In tgor they mortgaged 
9 bighas odd of the land of this holding to the plaintiff appellant. 
In 1903 the landlord sued two original tenants for arrears of rent 
and on the 13th January 1904 the landlord purchased the holding 
at the sale in execution of his rent decree. In rgos the landlord 
settled portions of the land with the defendants i in these suits. In. 


1914 the plaintiff sued on the mortgage tnoney the mortgagors the * ° 


only defendants in that suit and obtained a decree. In execution 
of that decree on the rsth May 1915 the plaintiff purchased the 
portion .of the holding that had been mortgaged to him. He 
obtained possession through the Court but the defendants in these 
suits were restored to possession by successful applicatiens under 
O. a1, R. roo C. P. C. which were decided on 23rd September 1916, 
On 26th September 1917 the plaintiff instituted the present suits 
for establishment of title and recovery of possessign of the .parcels 
of land described in the three plaints and for setting aside the order 
passed in the defendants’ favour under O 21 R. 100 C. P. C. 

(1) (1920) 24 C. W. N. 961. . c 

(2) (1871) 14 M. I. A. 144 ; 16 W. R. P. c. 33; 8 B. L. R. 104. 


(3) (1894) 1. L. R. 22 Calc. 364. 
(4) (1916) I. L. R. 44 Calc. 425 1 27 C. L. J. 212 ; 21 C. W. N. 167. 


*- Vor, XXXV.] i HIGH COURT. 


The Munsiff decreed the suits holding that the landlord purchas- 
, ed the holding subject to the plaintiff's mortgage and that as it has 
not been shown that the incumbrance was annulled the plaintiff got 
,& good title by his purchase at the sale in execution of the mort- 
gaga decret. On appeal the lower appellate Court held that the 
„suits must fail on, the ground that they were not properly framed 
_since the landlord had not been made a party. The learned Subor- 
dinate Judge farther held that the plaintiff could not succeed in 
these suits as he had not shown that the landlord was aware of his 
. mprtgage and had not annulled it within the time limited by law. 
Lastly he held that the suits were barred by limitation as the 
defendants had been yi possession on behalf of the landlord for 
‘more than two years. 

The main question on which the decision of these appeals de- 
pends is’ on ‘whom lay the burden of proof whether the plaintiff's 
mortgage had or had not been annulled by the landlord auction- 
purchgsem In my op inion the decision of the Court of first instance 
was right on this poi nt. In Beni Prosad Sinha v. Rewat Lall (1), 
-it was held thàt a sale under the Bengal Tenancy Act in execution 
of a rent decree did not ipso face cancel incumbrances. In Kalika- 
nand v. Biprodas (2), itwas held that the plaintiff, who was the 
!pürchaser at such a sale before he could succeed in his suit for 
: recovery of possession on declaration of title must prove that he had 
annulled the encumbrance. Apart from authority I would hold on 
the language of section 166 of the Bengal Tenancy Act that the 

"purchaser there referred to holds what he has purchased subject to 
the*incumbrance until he exercises his right to annulit. In the 

present case» the plaintiff by proof of his . purchase ofa portion of an 
occupancy bolding has made out a good prima facie title and it was 
for the defendants to show that there wasa flawin.that title, It 


was not sufficient for the defendants to set up a title under the | 


auction-purchaser at a esale in execution of a rent decree without 
showing that the incumbrance on which the plaintjff based his title 
was annulled.' Tfas I hold, it did not lie on the plaintiff to prove 
that his incumbrance had not been annulled he was not bound to 
make the landlord, auction-purchaser a party to these suits, "The 
appellant attacks she lower appellate Court's decision on the issue of 
limitation on two grounds : firstly, that the special limitation of two 
years under the Bengal Tenancy Act" does not apply when the 
` dispossession has been by the landlord an auction-purchaser ; 


. Q) (1897) I. L. R. 24 Calc. 746. 
(2) (1914) 21 C. L. J. 265 ; 19 G. W. N. 18.- 
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secondly that time does not begin to run against a mortgagee until 
he has acquired a right to possession. On the first contention the 
decisions of this Court appear to be conflic{jng but it is not necessary 
to refer to them as I hold that the second contention prevails being 
supported as itis by the clear authority of Priya Sakhi Debi *v. 


- Bireswar Shamanta (1). For these reasons I decseé these appeals. 


The judgments and decrees of: the lower appellate Court are set 
aside and the decrees of the first Court are restored." The .appellant 


‘will get his costs in this Court and in*the lower appellate Court. 


Against this decision, the geisngane appealed under clause 15 
of the Letters Patent. 


Dr. Jadu Nath Kanjilal and Babu Santosh Kumar Bose for the 
Appellants. 
Dr. Dwarka Nath Mitter and Babu Pramatha Nat HOAN 
for the Kespondent. . E 
e GAV 
The judgment of the Court was delivered by T 


Mookerjee J:—These are three: appeals under clause 15 of the 
Letters Patent from the judgment of Mr. Justice Newbould in three 
connected second appeals in süits for recovery of possession of 
land upon declaration of title. The disputed lands are comprised 
ina holding held by three brothers Bhut Nath Mal, Akshay Kumar 
Mal and Hari Charan Mal under one Premamayi Dasi, now deceased. 


.On the gth September, rigor, the Mals mortgaged a portion of 


their holding, comprising an area of 9 Bighas 914: Cottahs out 
of 11 .Bighas 1834 Cottahs of land, to. the respondent, 


Parbati Charan Chakrabarti On the r4th September 1914, the. 


mortgagee obtained a decree on his mortgdge against tne mortgdgorsi 
On. the r2th May, 1915, the mortgagee decree-holder purchased the 
hypothecated property at the execution ‘sale which was confirmed 


Jin due course on the 24th June, 1915. The purchaser, however, 


was resisted by, the defendants appellants when he attempted to 
take delivery of possession through the Court. This reSulted in 


‘a proceeding‘under Order 21, rule 100 of the C. P. Code which 
"terminated against the purchaser on the 23rd September, 1916. 
"The purchaser accordingly instituted the present suits ‘on the 


26th September, 1917. “Fhe defendants repelled the ‘claim of 


the ` plaintif on the allegation that they were lessees under a- person 
:who had purchased’ the entire holdirg of -the Mals ata sale held ' 


in execution of a decree for arrears of rent. It appears that the 
(1) (1916) 27-C, L. J. 212; 31 C. W.N 177 e KEMA aa Aa 


“Von, XXXV.] HIGH COURT. 


Mals defaulted to pay rent to their superior landlord, with the 
result that the executorto the estate of Premamayi Dasi obtained 
a decree for rent againgt them. The holding was sold in execution 
on. the 1 3th January, 1904, when the landlord became the purchaser. 
The sale ‘was confirmed on the 7th May, rgo4. and thereafter 
the defendants*took settlement. of different parcels on the 
a2nd November, 1906, the 28th November, 1906 and the 
17th Januiry, 1907. The defendants pleaded in answer to the 
claim ofthe plaintiff that fis title on the basis of the mortgage 
could not prevail against their title on the basis of the rent decree. 
The trial Court qverruled this contention and decreed the suits. 
On appeal the Subofdinate Judge reversed the decision and 
dismissed the suits, On second appeal to this Court, Mr, Justice 
Newbould has reversed the decision of the Subordinate Judge and 
restqred the decrees-of the primary Court. On the present appeals 
undtr the Letters Patent, the opinion expressed by Mr. Justice 
Newhould has been assailed as founded on an erroneous view of the 
relative rights of the parties. 

The Subordinate Judge adopted the view that the effect of the 
sale in execution of the rent decree was to destroy forthwith the 
mortgage held by the plaintiff. This was clearly erroneous. Section 
159 of the Bengal Tenancy Act provides that where a tenure or 
holding is sold in execution of a decree for arrears due in respect 
thereof, the purchas.r shall take subject to the. interests defined 
as protected interests but with power to ‘annul the interests defined 
as incumbrances, with the reservation that the power to annul 
shdll be exercisable only in the manner directed by Chap. XIV. 


Section 16} prescribes the procedure to be adopted for annulling 


an incumbrance. A purchaser, having power to annul an incum- 
brance and desiring to annul the same may, within one year from 
the date of the sale or the date on which he first has notice of the 
incumbrance, whichefer is later, present to the Collector an 
application .in writing requesting him to serve orehis incumbrancer 
a notice declaring that the incumbrance is annulled. The 
Collector, on receipt of the perscribed fee, shall cause the notice 
to be served in compliance with the application, and the incum- 
brance shall be *ieemed to be annulled from the date on which it 
is so served. It is consequently plain that a sale for arrears of 
rent does not ffso facto cancel the incumbrance, and this was ruled 
in Zeni*Prosad v. Rewaft Lali (1); Kalikanand v. Biprodas (a) 

(1) (1897; b L. R. 24 Calc. 746, 

(a) (1914) 21 C. L. J. 265; 19 CAW. N. 18. 
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.and Pran Krishna v. Atul Krishna (1). The procedure provided 
. by section 167 is the only mode of annulling the incumbrance, and 
| the purchaser must have recourse to the prescribed mode within 
the specified period, if he desires to annul the incumbrance : Soshi 
_Bhusun v. Gagan Chunder (2) In the case before us, tlle 
. defendants contended that the effect of the sale for arrears of rent 


was tosweep away the mortgage held by the plaintiff. "This posi- 


-tion was entirely untenable. There is no indication -that the 
.landlord-purchaser at the rent sale rho, as pointed out in Pran 
, Krishna v. Atul Krishna (1 is, like any other purchaser, bound 


.to follow the provisions of section 167, has ever exercised the. option 
vested in him. There is thus no escape from the position that on 
the expiry of one year from the date of the rent sale or from the 
date when the landlord had notice of'the incumbrgnce, the 


. mortgage could not be annulled. From that date onwar(l, the 
. holding inthe hands of the landlord-purchaser would be subject 
.to a mortgage no longer liable to be impeached or extfngwished : 


Bidhumukhi v. Bhaba Sundari (3). 

Dr. Kanjilal has, however, contended that whatever the posi- 
tion of the mortgagee might have been if he had continued to be 
a mortgagee, he has lost the protection he might have cnjoyed as 
an encumbrancer, by reason of the mortgage decree and the mort- 
gage sale. In support of this view, reliance has been placed upon 
the decisions of the Judicial Committee in Het Ram y. Shadi 
Ram (4) and Matru Mal v. Durga Kunwar (5). These cases are 


-clearly distinguishable and are of no assistance to the appellants, 


as they are authorities only for the proposition that a decree, 
made under section 89 of the Transfer of „Property Act, for the sala. 
of mortgaged property has the effect of substituting the right of sale 
thereby conferred upon the mortgagee for his rights under the 
mortgage, and the latter rights are extinguished, But as pointed out 
by the Judicial Committee in SwAhi v. Ghulam Safdar (19th April, 
1921) this has rfo application to cases of sales under Ord. 34 of the 
Civil Procedure Code which has replaced the group of sections 8 5-90 
inclusive, of the Transfer of Property Act. The words “ and there- 
upon the defendant’s-right to redeem and the security shall both 
be-extinguished,” which occurred at the end of*sectior 89 of the 
"Transfer of Property Act,.do not occur in order 34 rule 5 Civil 


(1) (1917) 2a C. W.N. 662. (2) (1894) I. L. R. 22 Cale. 364. 
(3) (1920) 34 C. W. N. 961. * ‘ 
(4) (1918) L. R. 45 I. A. 130; I L. R. go All. 407 ; 28 C. L, J. 188, 


(5 sio R. 471. 4.71;32C. Er Jaras. 
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Procedure Code. In these circumstances, the law remains as it 


certainly was befure the Transfer of Property Act, 1882, namely, that ' 


an owner of a property who is in the rights of a first mortgagee 


and ofthe original mortgagor as acquired at a sale under the first | 


nfortgage is entitled, at the suit of a subsequent mortgagee who is 
not bound by thessale or the decree on which it proceeded, to set up 


the first mortgage asa shield. This does not militate against | 


the decision of the Judicial Committee in Bhawani Kuwar v. 


Mathura Prasad (1), which Was applied in Sabjan v. Haripada (2). 
Ine the events which have happened here, it cannot be maintained. 


that the incumbrance had become extinct and lost in the mortgagee’s 
overriding right when Iw: became the complete owner of the lands. 
In our opinion, the relative rights of the purchaser at the rent sale 
and the, mortgagee must be determined with reference to their 


- positign at the time of that sale. The purchaser acquired the 


státory right to annul the mortgage within a prescribed period ; 


He hag nof availed himself of the privilege. He consequently holds 


the property Subject to the mortgage and is entitled to redeem: 


Bidhumukhi v. Bhaba Sundari (3). The mortgagee has obtained a. 


decree on his mortgage and has purchased the equity of redemption. 
This does not bind the purchaser at the sale for arrears of rent, in 
the sense that it does not extinguish his right to redeem the mort- 
gage, as he was not a party to the mortgage suit: Brojonath v. 
Khelut Chunder (4); Umes v. Zahur (5); Gobind Lal v. Ram- 
janam (6); ; Maung Tha v. Maung Mya (7); Jugdeo v. Habibullah (8); 
Kalu Sharig v. Abhay Charan (9). The landlord purchaser, is also 
not a’ party to these suits and a decree for redemption cannot conse- 
,quently be* made in, his favour. On the other hand, the only 
defence put*forward by the defendants, namely, that the mortgage 
which is the root of the title of the plaintiff was extingüished ipso 
facto by the rent sale, cannot be sustained. There is accordingly no 
answer to the claim fot recovery of possession put forward in this 
esuit by the plaintiff: Kalu. Sharif v. „Abhay Charan (9) We do 
not, however, decide how far and on what terms he is liable to be 


(1) (1912) 4. L. R. 40 Calc. 89. (3) (1920) 25 C. W. N. 424. 
(3) (1920) 34 C.*W. N. 961. 

(4) (1871) 14 M. I. A. 1445; 16 W. R. P. C. 33; 8B L. R. 104. 

(5) (1890) L. R. 17 I. A. 101 ; L L. R, 18 Calc, 164. 

(6) (1893) L. R. 20 I. A. 165; L L. R, 21 Calc: 70. 

(7) (1909) I. L. R. 37 Calc? 239. P. C. ; 11 C. L. ]. 166. 

(8) (1907) 6 C. L, J. 612. 

(9) (1920) a5 C. W. N. 258 , 
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redeemed, in a suit appropriately framed. in that uk either by .. 
the defendants or by their landlord. 

. Two minor.points urged by the appellants may be briefly 
noticed. -In the first place,. it was. contendéd that the defendants 
were entitled to priority, as rent isa first charge, on the*tenure ar 
holding under section 65 of the Bengal Tenancy, Act. This argue, 
ment, which may find apparent stipport from the decisions in , Gopi- 


` nath v. Kashinath (x) and Taibatannessa v. Pravabatt (2), is based. 


upon a misapprehension of the true effept of section .65, which only 
intends what is explicitly laid down in subsequent sections of. the 
Act, that is, those in Chapter XIV, namely, that*the charge should 
be enforced by-thé sale of the tenure or holdifg free of incum- 
brances, and if in any case the decree for rent either has. not been 
or cannot be enforced by the sale of the tenure or holding, the 
charge created by section 65 cannot be enforced in any. othér. way : 
Soshi Bhusun v. Gogan Chunder (3) 3 Fotick v. Foley (4); Roysudgi v. 
Kali Nath (5) ; Panangippali v. Suriyanarayana (6). In tbe second 
place, it was contended that the suits were barred by the two "years . 
rule of limitation enunciated in Art, 3 of schedule III of the -Bengal 
Tenancy Áct. There was.obviously no foundation for this argu- 
ment, because the plaintiff has never in fact been dispossessed, 
and adverse possession against the mortgagor, it is well settled, does 
not affect a simple mortgagee who as such is not entitled to posses- 
sion: Priya Sakhi v. Bireswar (7). 


The result is that.the decrees made by Mr. Justice Newbould 


are affirmed and these ing dismissed with costs, 


A. T. M. Appeals dismissed 


(1) (1909) 9 C. L. J. 234; 13 C. W. N. 412. * T : 
(a) (1509) 10 C. L. J. 640. - < : 

_ (3) (1894) I. L. R. 22 Calc. 364. 
(4) (1887) I. L. R. 15. Calc. 492: 1 Sid 
(5) (1906) I, Ly R. 33 Calc. 985 ; 4 C. L. J. 219. ` oes 


(6) (1918) 1. L. Re42 Mad. 114335 M. L. J. 443. - - : B * oad | 


(7) (1916) I. L. R. 44 Calc. 435. ; 27 C. L. J. 312 ; 21 C. W. N. 167 


"Vor. XXXV.] HIGH COURT. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, 
and Mr. Justice Richardson. 


FAN? BHUSAN BHUIAN 
. M v. : 
SURENDRA NATH DAS AND OTHERs.* 


Execution tale—Guardian-ad-litem, death of, pending execution— Minor unre- 

presented in execution proceeding—Civil Procedure Code (Act V of 1908), 

O. 21 R. 22, O. 33—Minor to be sufficiently represented. 

The provisions of order 32 of the Code of Civil Procedure relating to suits by 
or against minors, haveqno direct application in proceedings in execution after the 
rights of the parties have merg@d ina good and valid decree. At any rate the 
rules in order 32°are not so strictly applied at that stage. The ‘lis’ in respect of 
which it is essential that a minor defendant should be represented bya duly 
Appointed guardian is at an end aad execution having taken place, in determinitig 
whgther the minor was sufficiently represented in the execution proceeding, the 
Courts are at liberty to look at the substance of the transaction. 

Notite required by order 21 rule 22 is necessary to ‘give jurisdiction to sell in 
execution. ` e, . 

The non-representation of an infant by a guardian In execution proceeding, “is 
not in itself a sufficient ground for avoiding an execution sale. ‘ 


Appeal by the Auction-purchaser. 

Application by one of the judgment-debtors - to set asideah 
execution sale. 

The material facts appear from the judgment of Richardson J. 


Babus Sib Chandra Palit and Kshirode Narain Bhuiyan for 
the Appellant. 


2 Babus Khetra Nath «Ghose (for Babu Santosh Kumar Pal) 


and Probodh Chandra Chatterjee, for the Respondents. 
The judgments of the Court were as follows : 


Richardson J :—This second appeal arises out of an applica- 
‘eon made by the respondent No 1 before us, pundia Nati Das, 
to set aside an execution sale, 

. The relevant facts are as follows: The respondent No.2 as 
landlord, obtained on the 19th February, 1915, & decree under the 
Bengal Tenancy Act for arrears of rent in respect of a holding of 
which three adults Dinu Das, Thakurdas and Rupai Das and a 


*Appealefrom Appellate Order No. 230 of 1920, against the order of M. 
Yusuf, Esq., District Judge of Midnapore, dated the 1st May, 1920, reversing that 
of Babu Saroj Kanta Banerjee, pns ged Cout at Tamluk, dated the 24th 
February, 1920. “ 
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minor, Surendra Nath Das, wére co-tenants. It appears that these 
persons were members of the same family, though their precise rela- 
tionship is not apparent on the record. @ will say at once that 
Surendra Nath was at all material times a minor and ¢till appears 
as such on the record though he mày now have attained his majo- 
rity. He was represented in the suit by his motlfer as his guardian- 

ad-litem and it is not disputed that the decree was a good and 
valid decree as well against the infant as against the adult defend- 
dants. The mother of the infant died on the gth October 19 6. 


"The decree-holder apparently: was: not aware’ of this’ death. “An 
‘application for execution was filed in 1917 in which the mother’s 


name appears as the minor’s guardian. A?notice was issued under 
order XXI rule za addressed to the adult co-tenants and to the 


minor and his mother. On the back of the notice there is an affida- 


vit by the serving peon that it was delivered at the house at which ; 
all the co-tenants were living to Surendra Nath, then apparently : 
about thirteen-years old. The holding was sold by public “auction on 
the roth May 1917 and was purchased for Rs. 250 by the appellant, 
& third party, having no connection with the parties to thg 
suit. . 
The proceedings which followed are somewhat surprising and 
illustrate the difficulties with which decree-holders have to con- 
tend in this country. First on the 19th June, 1917 the judgment- 
debtor No. 1, Dinu Das, applied to havethe sale set aside. That 
application was dismissed on thé rst September 1917, the sale 
being confirmed on‘ the same day: Possession was delivered to the 
auction-purchaser—the present appellant on the 4th December, 1918. 
On the 6th July, 1919, however the judgment-cebtors Nos: 2 and , 
3, undeterred by the failure of the judgment-debtor No 1 made 
a second application to'have the sale set aside. The application 
met with the same fate as its predecessor and was dismissed on the 
6th July, 19 9. It is scarcely credible, but a third application 
for the same 'purpose—the application with which we are now Cor 
cerned was made by Surendra Nath, represented by his brother- 
in-law as his next friend, on the 2:st July rọrọ. The application 


“was thrown out by the Court of execution but on appeal to the Dis- 


trict Judge's Court it succeeded. The success sô obtained powers 
at any rate the virtue of persistence. The bare statement of the 
facts sufficiently explains why the case turns not on the merits but 
on points of form. "9 ý 


The judgment of the seaweed Munsiff, dismissing the applica- 


. tion, is brief. The adult co-tenants bed not been made parties to the. 
3 ; 





Nor. XXXV] ql 
proceeding and he hel ve been brought on Civit, 
the record under the pro XI, rule 92(2) In the 1921. 
view we take, it is unnecesgary to express an opinion whether the Pani 


learned Munsiff was right in that respect. He went on to say that 
the*omission fo appoint a guardian-ad-/ifem for Surendra Nath Das ` n 
after the death of his mother was in respect ofthe execution pro- Richardson, J. 
; ceedings an irregularity which made the sale not void but merely PES 
voidable. . 
The learned District Judge, h owever, on the appeal preferred by 
Surendra Nath, was of A different opinion. He held that the omis- 
sion to have a guardian appointed for the minor in the execution 
proceedings was not merely an irregularity but an illegality which 
vitiated the sale, and that, apparently, not only ås regards the 
minor’s one-fourth share of the holding but as regards the entirety. 
tHe further held that no notice had been legally served upon the 
minor @nder order XXI, rule 22 ani that this omission was also 
fatal to the Validity of the sale. : 
With great respect to the learned Judge Iam unable to agree 
with him. He relied mainly on the case of Khiarajmal v. Daim (x), 
which appears to me clearly distinguishable. There a decree had 
been made and it was sought to make liable under the decree an 
infant who had not been properly represented atany time during 
the course of the suit. Even, however, in that case their Lordships 
made this observation : “The Indian Courts have properly exercised 
a wide discretion in allowing the estate of a deceased debtor to be f f 
represented by one member of the family, and in refusing to dis- 
, turb judicial sales on the mere ground that some members of the 
fapiily, who were minors, were not made parties to the proceedings, 
‘if it appears that there was à debt justly due from the deceased, and 
no prejudice is shown to the absent minors”, A concise commen- 
tary on their Lordships’ decision will be found in the judgment of ; 
Sir Arnold “White, C.T.,'and Miller, J., in S. R. M. A. Ramaswami 
Chettiar v. Oppilamani Chetti (2). A  judgmemt-debtor had 
died during proceedings in execution and a representative who was 
not the true legal representative had been brought on the record in 
his place. It was contended that the proceedings had in execution 
“were of no effect against the latter. The learned Judges. said :— 
“We do not find anything in the judgment of the Privy Council in 
Khiarajmal v. Daim (1) to compel us to accept this contention. Their 
Lordships tecognize that repsesentation for the purposes of litiga- É 
con eu Law Liz 


Acc. "Ee oN q 


v. 
Surendra. 






(1) (1904) I. L. R. 32 Calc. 396 ; L. R. 32 L A. zs L. J. 584. 
(2) (1909) 1. L. R. 33 Mad 6. . A 
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tion may be neos and yet sufficient, and though they con- 


‘fine their observations on this point to'cases in which all the repre- 


sèntatives are the members of a family, the case before them being 
of that kind, they do not lay it down that those cases exhaust the 
matter, but rather indicate that the sufficiency of the representation 
may be in part a question of fact.” The decisien of the Court as 
stated in the head-note was as follows :—'' A decree-holder who 3 
has to apply for execution against the legal representative of the 
deceased judgment-debtor, may sefect, from among several rival 


- claimants, as ‘legal representative, the ong whom he believes 
-honestly to Kave the best prima facie title ang the representation, 


in the absence of fraud or collusion, will be sufficient, even, though 
it is subsequefttly found: out some other person is the true legal 
representative’, In other words, that case was decided upon the 
principle which had already been applied by their Lordships of the $ 
Privy Council in the familiar case of Malkarjun v. Narhd@ri%t). 
The present case seems to me an even stronger case” Here, the 
judgment-debtors were co-tenants of one holding sold under the 
Bengal Tenancy Act for arrears of rent in execution of a decree 
admittedly binding on all the co-tenants. A notice was in fact, 
issued under order XXI, rule 22 addressed to all the co-tenants. 
There is nothing to suggest that there was any divergence of 
interest among the co-tenants. They were living in th: same homes- 
tead and it seems to me a refinement of technicality to say that 
all the co-tenants were not duly notified that the pectes was to 
be executed. 

It is true that Surendra Nath’s mother had died. and that at the 
stage of execution he had in fact no guardian on thé record, Byt 
as I have always understood the matter, the proyistons of order 
XXXII, relating to “Suits by or against Minors” have no direct 
application (in proceedings in execution after. the rights 
of the parties have merged ina good and valid decree. At any 
rate the rule ineorder XXXII are not so strictly. applied at thet 


‘stage. The “lis ” in respect of which it is essential that a. minor 
g Pp 


defendant should be represented by. a duly appointed guardian is at 

an end and execution having taken place, in determining whether the 

minor was, sufficiently represented in the exetution proceeding, 

the Courts are at liberty to look at the substance of the transaction. 
No doubt it is settled that the notice required by order KAT, 

rule 22 is necessary to give jurisdiction to sell in executién. Such 

notice is required by one of the special provisions relating to execu- 
(1) (1g00) 1. L R, 25 Bom 337; L Re 271, A. 216, 
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tion. In the present case as I have indicated rule 22 was in my Civi. 
~opinion sufficiently complied with and if the fact that. Surendra Nath j 3936. 
. had no guardian is treated not as an illegality but as an irregularity, Paai 

the case comes within order XXI, rale go and, fraud not being sug- v. 


Surendra. 


- gested, befêre the sale can properly be set aside, the Court must US 
be “satisfied that the applicant has sustained substantial injury by . Richardson, F. 
« ‘reason of.such irregularity.” = 
I may add that in Krishna Pershad Singh v. Moti Chand (1), 
where in execution a minor defendant was unrepresented by a guard- 
--ian there were other serious irregularities and it was expressly held 
by their :Lordships that the “infant appellant sustained substantial 
. injury through such irregularities.” The non-representation of the 
infant bya guardian was not treated as being in itself a sufficient 
ground for, avoiding the sale. : 
H In the-present case the judgment dismissing the previous appli- 
c&ti$ns made by the judgment-debtor No. r and the judgment- 
` debtors Mos. 2 and 3.were not placed before us and nothing has 
been said in argument to lead us to think that Surendra Nath 
has-suffered any substantial injury by reason of the irregularity 
complained of. Having regard to the whole history of this case in my 
- opinion, it would serve no useful purpose to remand this case fora 
further enquiry upon that question. It is surely time that litigation 
in regard to this sale came to anend. It is such proceedings as 
are disclosed in the present case which tend to lower the prices 
obtained at sales in execution. 
In conclusion I may observe that the learned District Judge has 
recorded no opinion on the effect of the non-compliance by Suren- 
_ a dra Nath With the proviso to order. XXI, - tule 92 (2). In the 
-view he took he should fave dealt with that question inasmuch as 
the: Munsiff had treated the omission as an independent ground 
. for dismissing the application. 
The result is that I would allow this esau set aside the order 
eof the lower appellate Court and restore that of the Court of- first 
instance with costs here and in the lower appellate Court. . The 
costs are payable by the judgment-debtor Surendra Nath Das 
` personally if major, and out of his estate ifhe is still a minor. 
. We assess the h@aring fee in this Court at two gold mohurs. 
‘Sanderson C. J:—I dd Dv i 
A. CT. M. Pow Appeal allowed, 


Q0) Gam "I. L. R, 40 Cal. 635 ; L. R. 46 I A. 140; 17 C. L. J. 573. 
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Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Pearson. 


PRAFULLA NATH TAGORE 
9. 
T. C. TWEEDIE, RECEIVER AND OTHERS.* 


A n s s 
Contract—~Intention of pariies—TenanPs right to land setiled with semindar— 
Bengal Tenancy Act (VII. of 1885), Sec. 192—'* Contract in force’’—Con- 
tract before the passing of the Bengal Tenancy Act. 
e 


Where the intention of the parties to the contract was that the lease should 
comprise all the lands within it and the ront was settled at e lump sum for all the 
lands leased out, the tenant has right to the lands-settled wih the zemindar after 
resumption by Government. e 

The words ** lease or contract in force” i in section 192 of the Bengal Terancy 
Act have reference to the words * lease’? or "contract" in the opening lines of 


. the section and do not affect contracts entered into before the passing of the 


Bengal Tenancy Act. 
Section 192 of the Bengal Tenancy Act does not either expressly or “impligaty, 


give power to a revenue officer to fix a rent so as to affect contracts entered into - 


before the passing of the Bengal Tenancy Act. 

Appeal by the Plaintiff. 

Suit for rent. 

The material facts appear from the judgment. 

Babus Brojo Lal Chakravarty, and Satis Chandra Sinha for the 
Appellant. 

Babus Bepin Behari Ghose and Ambikapada Chowdhury for the 
Respondents. 

The judgment of the Court was as follows : 

This appeal arises out of a suit for rent under the’ following 


circumstances, 


The predecessors-in-interest of the plaintiffs d & permanent: 


tenure at a jama of Rs. 5452 in favour of the predecessors-in-title of 
the defendants in the year 1860. The tenure comprised. lands 


withifi the permanehtly settled zemindary of the plaintiff as well as 


some lands which formed the subject of diluvion and reformation. 
There was a provision in the patta that if any char or any alluviated 
or taufir land was separately settled after “ becoming Government 
khas", the talukdar shall not get any reduction" of the jama 
mentioned in the Kabuliat It was expressly stipulated in the 
Kabuliat that the rent was never to be increased or decreased. 


*Appeal from Appellate Decree No. 1908 of 1919, against the doces. of Babu 


^ 


Lal Behari Chatterji, Additional Subordinate Judge of Bakarganj, dated the 4th - 


August, 1919, reversing that of Babu Rajendra’ Kumar Gupta, Munsiff, sth Court, 
at Barisal, dated the agth July, 1918. f 
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It appears that some of the lands were resumed by Gevernment 
and afterwards settled with the plaintiff in 1900 as deara land. The 
Government revenue wag separately fixed for the land and the rent 
‘payable by the tenant was also fixed. In 1914, there wasa fresh 
séttlement by Governmentand the settlement authorities assessed 
higher revenue be the plaintiffs apd higher rent payable by the 
tenure-holder under the plaintiffs. The plaintiffs have brought this 
suit for recovery of the rent fixed in the settlement proceedings. The 
defence was that the plaintif? were not entitled to any additional 
rent over and above the rent payable under the Kabuliat of 1860. 

The Court of first instance gave a decree at tbe rate settled by 
the revenue authorities but that decree was reversed by the lower 
appellate Cotrt and the plaintiffs have appealed to this Court. 

The Kabuliat no doubt expressly provides that the tenants shall 
not be entitled to any reductien of rent in the event of any land 
"bif resumed by Government and settled. The question is 
whether Such stipulation necessarily shows that if the lands are 
settled again with the plaintiffs the zamindars, the tenant would not 
be entitled to hold those lands as part of the taluk at the same 
rent under the original Kabuliat. 

If the intention of the parties to the contract was that the lease 
should comprise all the lands within it and the rent was settled ata 
lump sum for all the lands leased out, we do not think that it can be 
said that the tenant would have no right to the lands even if they were 
settled with the zamindar after resumption by Government Upon 
a cónstructien of the terms of the Kabuliat, we are disposed to agree 
with the construction put upon it by the lower appellate Court. 

The learhed pleader for the appellant, however, has contended 
that apart from the question of the construction ‘of the Kabuliat, 
the-tenant is bound to pay the rent fixed by the revenue officer 
under the provisions of section 192 and section 104-J of the Ben- 
gal Tenancy Act. - Itis urged that the settlement proceeding under 
«he Bengal Tenancy Act supersede the contract between the 
parties. | 5, 

This question has been raised in some cases. In the case of 
Pria Nath Das v. Ramtaran Chatterjee (1).. the Judicial Com- 
mittee considere® the effect of settlement proceeding upon à contract 
between the landlord and the tenant. Their Lordships observe: 


. “The settlement proceedings of 1884 cannot be held to have 


abrogate the rights of the respondent under the patta so long as 
Raja Barada Kant Roy and his heirs were themselves in a position 


(1) (1903) I. L, R. 30 Calc. 8110 
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Civit. to let him have the lands. In fact the resumption by Government 
1921. did not disturb the possession either of the Raja’s heirs or of 
Pratalla Chatterji. The mere fact of resumption cannot be held to have 


brought to an end the rights of the respondent under the Patta, for 
the Patta itself recognises the precarious nature of tfe grantor's 
title and: provides against the loss of possession, should that be the 
result. . . . Ifit had seemed good to the Government to take 
the land into their own “khas possession or to settle t on strangers to 
the ccntiact with the rospondent Chatterji, then the recorded rent 
would have been the rate of payment by that respondent. But the 
lands having been settled on the heirs of the Raja who granted the 
patta, the Act does not interfere with thacontractual rights of the 
Subordinate holder. Now the period of settlement bting still cur- 
rent, the ganti right still subsists and the respondent i is only liable 
for the rent payable under the patta”, 

In the case of Muktakeshi Dasi v. Srinath Das (x), the #satme 
principle was laid down, following the observation of the Jjdicial 
Committee in Pria Nath Das v. Ramtaran Chatterjee (2). The 
settlement proceedings however were not taken under chapter X of 
the Bengal Tenancy Act either in that case or in the case of 
Muktakeshi Dasi v. Srinath Das (1). So the question what effect 
sections 192 and 104-J have upona contract between the parties, 
was hot considered in those cases. 

The learned Pleader for the appellant, as already stated, has 
relied upon the provisions of section 192 of the Bengal Tenancy Act, 
That section says: “ When a landlord grants a lease, or makes any 
other contract, purporting to entitle the tenant of land ‘hot inclided 
in an areas permanently settled hold that land free of*rent, or at A 
particular rent, and while the lease or contract is in force— 

(a) land revenue is for the first time made payable i in respect of 


v. 
T. C. Tweedie. 


: the land, or : 
(b) land revenue having been previously payable in respect of it, ` 
.& fresh settlemeng of land revenue is made. — — . 


a Revenue Officer may notwithstanding anything in the contract 
between the parties, by order, on the application of the landlord or 
of the tenant, fix a fair and equitable rent for the land in accord- 
ance with the provisions of this Act”. ° 

The question, however, arises whether the “lease. or 
contract” referred to in the section would include a lease or con- 
tract executed before the passing of the Bengal Tenancy Att. 

It is contended on behalf of the appellant that that question- 

(1) (1914), 19 C. L. J. 614. (2) (1903) I. L. R. 30 Calc. 81r. 
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is not very material provided the lease or contractis in force when 
the land revenue is for the first time made payable in, respect of the 
land, or a fresh settlement of land revenue is made We think, 
however, that the words “ lease or contract" have reference to the 
words “ least” or “ contract" in the opening lines of the section 
and it was not intepded to affect contracts entered into before the 
. passing of the Act. Section 178 provides for contracts between the. 
landlord.and the- tenant made before or after the passing of the 
Act. Of.course that section expressly gives retrospective effect; 
there may be such an operation by implication also. But we do 
not think that section 192, either expressly or impliedly, gives 
power to a revenue. Officer, to fix a rentso as to affect contracts 
entered into béfore the passing of the Bengal Tenancy Act. 
The guestion, how far the provisions of section 104-J would 
? affect such contracts, is not free from difficulty. That section says 
t S@bject to the provisions.of section 104-H, all rents settled under 
sections,rogA to ro4-F and entered in a record-of-rights finally 
published under section 103-A or settled under section 104-G shall 
be deemed to have been correctly settled, and to be fair and equit- 
able rents within the meaning of this Act”. 
It has been held in two cases viz, Baikuntha Nath Ghora v. 
Prasanna Kumar Mahapatra (1) and Profulla Narain Majumdar 
v. Palku Mahamad (2), that the entry raises an irrebuttable pre~- 
sumption. So far as the settlement of the rent is concerned, the 
tenant cannot question the rents settled by the settlement authorities 
under the provisions of chapter X in cases where the settlement 
of laid revenue is made or about to be made. But the learned 
Judges in the case of Bgikuntha Nath v. Prasanna Kumar(1), were 


‘ot opinion that the conclusfveness attached not only to the-question: 


of rent settled but it also attached to other matters recorded by the 
settlement officer. 

In the case of Ambica Charan Chakravarti v. Joy Ghoid 
Ghosh (3), Stephen and Doss, JJ., although of opinion that the 
entry as to rent is conclusive, pointed out the distinction between 
section 103-B and 104: thus :—“ Section 103-B makes the 
record-of-rights conclusive and makes it correct until the con- 
trary is proved. Itedoes not, however, apply to the rent roll which 
is the subject matter of the next part of chapter X, Section 104-J 
applies to the rent roll alone and to no other part of the record-of- 
rights and section 104-J enacjs that the settlement of rents contained 


(1) (1918) 23 C. W. N. 516. (2) (1919) 23 C. W: N. 869. 
(3) (1908) 13 C. W. N. 210. A 
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in the'rent roll shall be deemed to be conclusive and the rents fair 
and equitable, no provision being made for the admission of any 
evidence to the contrary. The two sections, therefore, 103-B and 
104-J referto different subject matters and therefore the earlier 
case have no app'ication on the effect of the latter.” ° -> . 


If, as pointed out by the Jearned Judges, that section r04-] 


does not affect other entries in the record-ofrights except asto , 


the rent settled, we do not think that the contention of the learned 
pleader for the appellant namely, thaf the defendants are bound by 
the provisions of section 104-], is correct. But as stated above 
a different view was taken in Baikuntha v. Prasanna (t). 


The present case, however, may be distinguished on the ground, 
namely, that there was a Kabuliat executed in the present case be- 
fore the Bengal Tenancy Act came into force ; whereas there was no 
such contract in either of -the two cases in 23 C. W. N. The same * 
observations apply to the case Second Appeal No. 2517 of #1617 
decided by Teunon and Chaudhuri, JJ., reported in 30eIndian 
cases'(?) In these circumstances, we are not inclined fo interfere with 
the decision of the lower Court in so far as the lands are included 
within the Kabuliat. 


‘It is contended on behalf of the appellant that the lands in the 
possession of the defendant in respect of which there was a settle- 
ment by Government with the zemindar and in respect of which 
rent has been claimed in the present suit include not only lands 
covered by the Kubuliat but also lands outside the Kabuliat. 
This is denied on behalf of the respondent. . 


. It appears, however, from paragraph 6 of the written statement 
ofthe defendant that, at any rate, thereswas a questipn as to sonft - 
lands having been held by the defendants outside the Kabuliat. 
Paragraph 6 runs as follows:- * An allegation has been made to the 
effect that 39. 95: acres of land of the defendant's taluk have been 
included in the deara. This defendant has learnt from the plaintiffs 
side that out of the same, 9. 37 acres of land are within the boun- 
dary line of lands of taluk which had been ascertained. in the suit 


of the year 1876 and the remaining 30. 58 acres of land lie outside - 


the said boundary line. Even if that be corregt, the plaintiff can 
get no separate rent from the taluk in a separate manner save and 
except that only 30. 58 acres of land. » 


There was no issue raised on the pojnt but the jeamed Munsif 
says: “ After the resumption of a part of the Kabuliat lands and 


(1) (1918) 23 C. W. N. 516, . 
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other land, the Government created a separate estate in respect of 
the same and settled periodically with the plaintiffs." 

The question does ‘fot appear to have been gone into by the 
lower appellate Court. But from what we have said, it will appear 
that there was a question as to some of the lands outside the Kabu- 


liat having been settled with the plaintiff and being in the possession 


of the defendant. We are unable to decide that matter here and 
accordingly direct that the case be sent back to the lower appellate 
Court in order that the question may be enquired into. Ifthe 
Court finds that any fortion of the lands settled by Government 
with the plaintiffs issin the possession of the defendant and” which 
is not covered by the "Kabuliat and which fall outside the decree 
in the suit of 1876 between the parties, the Court will apportion 
. the rent which has been settled by the revenue authorities in 
respect of such lands as between the lands included in, and those 
falling outside the taluk. In that event, the Court will consider 
the qutstion of costs. If, however, the Court finds that all the 
lands in possession of the defendants for which rent is claimed in 
the suit were included in the Kabuliat and found to be within the 
taluk by the decree of 1876, the plaintiffs suit would be wholly dis- 
missed and with costs of all Courts : and if the whole of the lands 
falls: outside the Kabuliat the suit will have to be decreed and with 
costs in all Courts. 

ATM. i Case remanded. 


2 Before Sir NatlinieRanjan Chatterjea, Knight, Judge, and 
ys Mr. Justice Suhrawardy. 


SOROJ KUMAR ACHARJI CHOWDHURI AND OTHERS 
v. 
° UMED ALI HOWLADAR AND OTHERS, * 


Suit, maintainability of— Bengal T. enancy Act: (VIII of 1885), section 106, suit 
under, withdrawn, with liberty to bring fresh suit—Bengal Tenancy Act, 
section 109, if a bar—Retitals of boundarics in decumenis between third 
parties—Entry in®record-of-rights—Limitation. 


A suit under section 106 of the Bengal Tenancy Act, allowed to be withdrawn 
with liberty to bring a fresh one, is to be treated as one never instituted and sec- 


® Appeals from Appellate Decrees Nos. 1341 and 1380 of 1919, against the 
decrees of Babu Sarat Chandra Ghosh, Additional Subordinate Judge of Bakerganj, 
dated the 31st March, 1919, affirming those of Babu Srish Chandra Roy, Munsiff, 
First Court, at Bhola, dated the 24th July, 1916. 
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Hon 109 fs no bar to the institution of suit: Abeda Khatun v. Majubali (1) 


Seminal Cheodditti v. Tulsi Singh (2) and Kamini v. Abdul (3) referred 
to. . “et 


- Recitals of boundaries of other lands in documents between thigd parties, FE 


not admissible in evidence. 


An entry in tbe record-of-rights bn raises a presumpti€n of correctness, and 
is not a starting point for the computation of the period of limitation. 


Appeals by the Defendants. ‘ 
Suits for declaration. 
The material facts appear from the judgment., 


Babus Jogesh Chandra Ray and ProBash Me. Masumdar 
for the Appellants. 


Babus Mahendra Nath Ray, Hemendra Chandra Seh, Suresh 
Chandra Talukdar and Jatindra Nath Sanyal for the Respondents. 


The judgment of the Court was as follows : TO wa 


This appeal arises out of suit No. 134 brought by, the plaintiffs 
for a declaration that the lands in dispute form part of their nim- 
howla Asaruddi within howla Haris Chandra, situated in the “patni 
of the defendants 8 & 9, and for recovery of possession of the said 
lands. The plaintiffs alleged that they let out the lands for one year 
to a sub-tenant in 1321, but the defendants having obstructed them 
in taking possession he surrendered the lands to the plaintiffs. The 
main defence was that the lands were not included in the plaintiffs’ 
nim howla but were the khas lands of the patnidar, that the suit 
was barred by the provisions of section 109 of the Bengal Tenancy 


Act, and was ‘also barred by limitation, Ihe Courts below havg , 


concurred in decreeing the suit. d ZEB. 


The first contention raised on behalf of the appellant is that 
the suitis barred by the provisions of section 109 of the Bengal 
Tenancy Act. Itappears that the plaintiffs brought a suit under 
section 106 of te Bengal Tenancy Act, but withdrew from the sut 
with liberty to bring a fresh suit. It is urged that section rog bars 
& suit even if the previous suit was withdrawn, and reliance is placed 
upon'the case of Abeda Khatun v. Majubalt (1). Section tog of the 
Bengal Tenancy Act lays down that subject to" the provisions of 


‘section rgo-A, a civil Court shall not entertain any application or 
“suit concerning any matter which is or has already been the subject 
z . 


(1) (1920) 33 C. L. J. 304 ; 24 C. W. N. 1020. 
(2) (1912) I. L. R. 40 Calc. 428. 
(3) (1918) 28 C. L. J. 254 5 e 
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of ‘an application made, suit instituted or proceedings taken under’ 
sections ros to 108 both inclusive. But where a suit is withdrawn 
with liberty to bring a fresh suit we think it must be regarded as 


haying bees non-existent. A similar view was taken-in Cheodditti v." ` 


Tulsi Singh (1), where an application under section 105 was 
withdrawn without liberty to brimg'a fresh suit. The learned 
Judges (Chitty and Teunon JJ.) held that an application under sec- 
tion ro5 cannot be regarded as a suit and that therefore although 
an application was withdrawn without liberty to bring a fresh 
application, a suit for enhancement of rent is not barred by the 
provisions of sectton 109. In Kamini Sundari v. Abdul (2), 
Teunon and Richardson “JJ. following the above case held that an 
application (under section 105) made, but withdrawn, is to be treated 
as one never made. In the case of Abeda Khatun v. Majub- 
alf (3), however there is an observation of Mookerjee, A. C. J. & 
Fletcher J, that an application which has been made : whether it is 
withdiwn or whether it is dismissed for non-prosecution is never- 
theless an application made within tbe meaning of section 109. Bat 
in that case the application under section 105 was dismissed for non- 
prosecution. Where an application or a suit has been dismissed 
whether upon the merits or for non-prosecution, it comes within 
the words " has been the subject matter" of the application 
or the suit, and the applicant cannot avoid the consequences 
merely by not prosécuting the application or suit Where 
however asin the present case a plaintiff in a suit uuder section 
106 has been permitted to withdraw from the suit with liberty 
to bringa fresh suit, we think it should be treated as one not 


- having been brougift. ¿The application under section 105, in 


the cases of Cheodditti v. Tulsi Singh (1), and Srimati Kamini 
Sundari v. Abdul Habin (2), was withdrawn without liberty to make 
a fresh application and the observations of the learned Judges in the 
case of Abeda Khatun v. Majubali (3) as to the effect of 
“withdrawal of an application, must be taken to apply to a case where 
the application is withdrawn without liberty to make a fresh appli- 
cation, as i 


It is contended that the revenue officer had no, power to give 
liberty to bring a fresh suit in the civil Court, But itis unneces- 
sary to decide that question, because assuming that he had no power 
to do sp, he could allow the suit to be withdrawn with liberty to 


(1) (1912) 1. L. R. 40 Calc. 428. (2) (1918) 28 C. L. J. 254. 
(3) (1920? 33 C. L. J. 304 ; 24 C. W. N. 1020,.- Y E 
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bring a fresh suit in his ows Court, and the effect of such an order 
must be taken to be, (as we have said above) as if the suit had never 
been brought. We are accordingly of opirfion that the suit is not 
barred by the provisions of section 109 of the Bengal Tenancy Act ` 

No question of limitation arises in this case as the suit is for 


. recovery of possession on declar&tion of title, and the suit is brought 


within 12 years of the dispossession. 

The next contention is that the Court below in arriving at the 
conclusion that plaintiffs have proved their title and possession, has 
relied upon certain documents (Exhibits 3 to 6) which are inadmis- 
sible in evidence. "These documents were executed between stran- 
gers to the suit, and thelands in dispute were refered to in ne 
boundaries of lands dealt with in those documents. 

It is contended on behalf of the respondent that the documents 
objected to were used in Suit No. 1882 out of which Appeal, Np. 
1341 arises and not in this case, the documents which fave been 
used in this case being Exhibits 15 F, and ar to which no exdeption 
can be taken, It appears however that the evidence relating to both 
the suits were considered together, and the Court below in more 
than one p'ace refers to the recital of nim howla Asaruddi and 
Howla Haris Chandra in the boundaries of the documents Exhibits 
3 to 6. That being so, it is difficult to say that they were not used 
in evidence in deciding this case. 

In the case of Dwarka Nuthv. Mukundu Lal(t), it was held 
that documents though not inter partes containing recitals that a 
particular land belongs to a particular tenure which in question,.are 
admissible in evidence under either section 11(b) or section 13 of 


the Evidence Act, although they are net tonclusive or bindings . 


evidence and may be very weak evidence or even of no weight at 
all, A contrary view was however taken in Abdul Aliv. Syed 
Rejan (2). The question whether recitals in boundaries of other 
lands in documents between third parties (such as there are'in the 
present case) are Admissible in evidence under section rr or section’ 
13 of the Evidence Act was considered in the case of Abdullah v. 
Kunj Behary Lal (3), and was answered in the negative. The 
question is not free from doubt, but having regard to the recent 
decisions on the point, we hold that Exhibits 3 to'6 are not admis- 
sible in evidence. 

There is no doubt considerable other evidence both oral and 
documentary in support ofthe finding df the Court below, but in 


(1) (1906) 5 C. L. J. 55- 


(3) (1913) 19 C. W. N. 468. 
(3) (1911)/14 C. L. J. 467. < è 3 
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second appeal we cannot uphold the finding upon the other evidence 
after excluding the evidence which is inadmissible. We are accord- 
ingly constrained to send the case back to the lower appel'ate Court 
for a finding upon the other evidence upon the record. 

» Second Appeal No 1341 arises out of Suit No. 1882. In this 
case no question arises whether the suit is barred by section 109 
Bengal Tenancy Act, as there was nó previous suit under section 106, 
But the question of limitation has been urged in this case. 

It appears that the recordf-rights was published in February 
1997 and the suit was instituted on the 15th December, 1914 i e. 
more than 6 years after the publication of the record-of-rights. 
But the plaintiffs dô not epray for correction of any entry in the 
record-of-rights. It is contended that a suit for declaration of title 
is governed by article 120 of the Limitation Act, and the cases of 
Mohabharat Shaha v. Abdul Hamid Khan (1) and Skyamanand v 
Raj eVarain (2) are relied upon. There is also a prayer for con- 
firmation ef possession. Itis unnecessary to consider whether a 
suit for confirmation of possession is governed by article 120, 
because assuming that article 120, applies, the plaintiffs stated that 
their cause of action arose when the defendants attempted to dis- 
turb the possession of the plaintiffs. The attempt at dispossession 
was made in rgrq (i. e. within 6 years of the suit) and the plaintiff's 
case on the point has evidently been accepted by the Courts below. 
It is true that the entry in the record-of-rights was made more than 6 
years before the suit, but the entry merely raised a presumption of 
correctness against the plaintiffs and they had to prove by evidence 
that it was ihcorrect. We are accordingly of opinion that the suit 
is not barred by limitation. The question of admissibility of Exhi- 
*bits 3 to 6 iq evidence arises in this case. We have already dealt 
with the question in Appeal No. 1380, and our decision on the 
point will govern this case also. The learned pleader for the 
respondent pointed out that two of t! e documents viz, Exhibits 3 
And 4 were not executed by third parties, the executant beinga 
co-owner of the nim howla under which the plaintifis claim the rai- 
yati jote and was therefore interested in the land. The Court 
below will consider the point in this case, as also in suit No. 134, 
if it applies to that suit. ) 

Objection is also taken to the admissibility of Exhibits 1 and 2, 
It is found however that the original records are destroyed, and the 
copies were admitted as secondary evidence. We do not think 
therefore that there is anything in that objection. 

G) (1904) 1 C. L. J. 73. (2) (1906) 4 C. L, J. 568. 
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~ The last contention is that there is no” specific finding whether 
the land in dispute is included in the raiyati jote claimed by the 
plaintiff. 


The Court of appeal b:low his come "to the finding that the 
lands in suit “ were within the howlas as stated above,” and in ‘tin 
earlier part of the judgment it refers to “the hewlas, nim howlas 
and raiyati as sef wp by the plaintiffs.” It seems therefore that 
by the words “within the ho las as stated above," the Court 
below meant to find that the lands wefe included within the raiyati 
jote set up by the plaintiffs, butit might have been made clearer, 
because the raiyati jote and the howla are not cs-extensive, and as 


the case.is going back, the Court below awill come to a clear find- ` 


ing upon the point whether the lands are included within the 
raiyati set up by the plaintiffs. So far as the case is concerned 
(No. 1380),- we think the finding that the lands are included in 
the howla is sufficient, because no raiyati jote was claimed, irftlft 
case, ge - SUA n. 

The result is that both the cases must go back to „the appellate 
Court for a fresh decision upon the evidence on the record other 
than the documents which are inadmissible in evidence, having 
regard to the observations made above. 


Costs to abide the result. 


A. T. M. Appeals allowed : cases remanded. 


You. xxxv] HIGH COUR. 


Before Sir Nalini Ratijan Chatterjea, Knight, Judge, and Mr. 
. Justice Newbould. - 


5 | GYANENDRA NATH CHAKRAVARTI 
F vU. á 
E. ° PARES NATH PAL AND ANOTHER." 


Plaint, amendment of—Civil Frocedure Cêde (Aci Bika 0. 6, R, Ig 


Bona fides-— Fvejudice— Discretion. 


"The Court being desirous of getting, at the true facts will allow an amendment 
subject to three general conditions: Bona fides on the part of the applicant— 
possibility of amendment without such prejudice to the other party as cannot be 
compensated by.costs (such as prejudice to rights accrued) and subject to this, that 
the amendment is not doct as to áurn a suit of.one character into a suit of another 
character, This isnot exhaustive but embodies the three chief conditions on whicb 
amendment may be allowed : Upendra v. Rat Fanoki Nath (1) followed. 


The question whether an amendment should be allowed, Is a matter within the 


‘ticctetion of the Court. 
Appeal by the Defendant. 
‘Suit fo for damages and permanent injunction. 
The material facts appear from the judgment. 


Babus Amarendra Nath Bose and Provodh Chandra Chatterjee 
for the Appelant. 


Babus Rupendra Kumar Mitter and Hemendea Nath Chatterjee 
for the Respondents. 


The judgment of the Court was as follows : 
This appeal arises out of a suit instituted on the 29th November 


1913; which was originally framed as one for damages and perma- 


nent injunction? It was alleged that the plaintiffs had title to and 
possession of thé land in suit, and that the defendants had tres- 
passed upon the land. The defendants on the 12th January, 1914, 
filed a Written statement in which they pleaded that the plaintiffs 
having no right to or possession of the land, the suit for damages 
in the form laid could not proceed according to law. “On the rith 
July 1914 the plaintiffs by a petition prayed for amendment of the 
plaint with a prayer for declaration of their title and, it was alleged 
that the plaintiffs had been holding khas possession of the land, 
and had acquired title by adverse possession. 

* Appeal from Appellate Decree No. 798 of 1919, ageinst the decree of Babu 
Apara Prosad Mukherjee, Subordinate Judge, Third Court, of 24-Perganahs, dated 
the 4th February, 1919, affirming thag of . Babu Narendra Nath Lahiri, Munsiff, 
First Court, at Alipore, dated the 8th February, 1918. 

(1) (1917) 22 C. W. N. 611 (617.) 
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The case came on for hearing'onthe '22nd January 1915, and 
the Court of first instance found that the plaintiffs were out 
of possession of the disputed land before the institution of the suit, 
and that the suit for injunction and damages could nof, under the 
circumstances be maintained, although it came to the conclusión 
that plaintiffs’ title was proved, and defendants Mad failed to Reve 
adverse possession for 12 years. ` . 

Against that decree the plaintiffs appealed, a and the lower E 
Court was of opinion that the order of the Court of first instance 
disallowing the prayer for amendment of the plaint by addition ‘of a 
prayer for declaration of the plaintiffs’ title to ethe land was not a 
proper one; as none of the parties could Rave been prejudiced by 
the grant of the prayer at that state, and as the question of title 
was material for the proper decision of the suit. That Court accord- 


ingly remanded the case to the lower Court for an amendment | of. 


the plaint in terms of the plaintiffs’ petition and for a retrial of 
the suit after such amendment. After the case went Wack on 
remand, the plaint was amended with a prayer for ,declaration of 
plaintiffs’ title. Then on the 16th January 1917, the plaintiffs 
put in another petition for further amendment of the plaint with 
a prayer for recovery of possession, and the prayer which they wanted 
to add by way of amendment was as follows :—‘ Or if in the 
opinion of the Court the plaintiffs are declared to have been dis- 
possessed, then the Court may | be pleased to pass a decree in favour 
of the p'aintiffs for recovery of possession of the said property". 
This was objected to on behalf of the defendants on. the ground 


that the amendment was illegal, and altered the character of ‘tae — 


suit. This objection was however disallowedpand the case was tried 
out with thé result that the plaintiffs’ suit was decreed by the Court 
of first instance, and that decree was confirmed on appeal -by'the 
lower appellate Court. Thé defendants have appealed to this 
Court. 


The main qüestion for consideration is whether the amendment 
of the plaint i in so far as the prayer for recovery of possession was 
concerned, ought to have been allowed. There is no doubt that 
the Code gives ample power to the Court fot amendment. Order 
VI rule 17 lays down that the Court may at any stage of the pro- 
ceedings allow either party to alter or amend his pleadings in such a 
manner and on such terms as may be just, and all such amendments 
shall be made as may be necessary for fhe purpose of determining 
the real questions in controversy between the parties, The- general 
conditions on which amendments*should be granted have been 


Vor, XXXV.] HIGH COURT, 


summarised by Mr. Justice Woodroffe in the case of Upendra 
Narain Roy v. Rai Janoki Nath Roy (i) The learned Judge 
observed :—'' The Court being desirous. of getting atthe true facts 


‘will allow an amendment subject to three general conditions : 


‘Bona fides on the part of the applicant—possibility of amendment 
without such prejudice to the other party as cannot be compensated 
by costs (such as prejudice to rights accrued) and subject to this, that 
the amendment fs not such as to turn a suit of one character into a 
suit of another character.* This statement is not made as 
being exhaustive, but as embodying what are perhaps the 
three chief condifions on which amendment may be allowed", 
See also Kali Das v. Dnaupadi (2) and Rebati Raman v. Harish 
Chandra (3). 

Now what are the facts of the present case? As stated above; 


* the plaintiffs in their plaint asserted that they were in possession, 


afti Sn that footing claimed damages and injunction ; the defen- 
dants genitd the plaintiffs’ title, and pointed out that the suit could 
not be maintained as framed, as they were out of possession. Then 
the plaintiffs applied for an amendment of the plaint. The only 
amendment which they wanted was that there should be a prayer 
for declaration of their title. That was disallowed by the Court of 
first instance. The appellate Court by a remand order directed 
an amendment i5 erms of the petition and that order was carried 
out. 

It was not until the 16th January, 1917, that the plaintiffs put 
ina petition for further amendment, namely, for recovery of posses- 
sion. It is to be observed that the plaintiffs adduced evidence to 
show that they were actually in possession of the property and more 
than’ 3 yearseafter the insfitution of the suit, and in spite of the fact 
that the defendants pleaded that the plaintiffs were out of possession, 
they persisted in proceeding with the suit without any prayer for 
revovery of possession. In these circumstances, it is difficult to 
hold that there were Bona fides on the part of the plaintiffs as an 
omission to claim a prayer for revovery of possession appears to 
have been deliberate. 

In the next place there is no doubt that the defendants have 
been prejudiced by the second amendment. It is found that the 
dispossession of the plaintiffs took place more than 6 years before 
the institution of the suit. The suit as originally framed was one 
for damages and injunction and the prayer for declaration of title 


(x) (1917) 22 C. W. N. 611 (617). (2) (1917) 22 C. W, N. 104. 
(3) (1919) 24 C. W. N. 742 © Pk 
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was added by the first amendment. No injunction was granted as it 
was thought unnecessary. The limitation applicable to the claim for 
damages is 3 years under Article 39 of th® Limitation Act, and the 


‘claim for declaration of title added by the first amendment. is 


governed by article 120. The Court gave a decree for ‘declaration 
of the plaintiffs’ title, and mesn& profits as damages. If the plaint 
had not been amended, for the second time by adding a prayer for 
recovery of possession, the defendants, could have, upon the findings 
succeeded in defeating the plaintiffs’ suit as originally framed or 
even as it stood ‘after the first amendment, on the ground that it : 
was barred by limitation. By the second amen@ment of the plaint, 
they were deprived of such a right. It is true that the defendants 
not having appealed against the order of remand directing amend- 
ment, were debarred by the provisions of sectionros, sub-section 2 of ¢ 
the Code from disputing the correctness of the order. But the remand 


‘order directed an amendment only so far as the prayer for declara- 


tion of title was concerned, and conceding that the Court *of first 
instance had power to order further amendment umler the order 
for retrial, the defendants are not precluded by the provisions of 
section 105 from showing that they had been prejudiced by the 
further amendment made in the course of the retrial. They might 
not have objection to the order of remand directing amendment so 
far as declaration of title was concerned, nor to a retrial, and might 
not have therefore appealed against the said order But they 
could not have anticipated that the Court would allow further 
amendment by adding a prayer for recovery of possessidn which ‘was 
contrary to the case made in the plaint and we do not think that 
they aré precluded by section ros from raising the question ofepre- 
judice caused by the further amendment. The question whether an 
amendment should be allowed is a matter within the discretion of 
the Court, but the order for amendment appears to have been 
made without considering whether the defendants would be preju-, 
diced thereby. There is no doubt that they have been prejudi- 
ced. 

It is to be observed that in.the present case it was not a dona 
fide mistake on:the^part of -the plaintiffs ; they were perfectly 
aware that they were out of possession, especially so, asit appears 
from the judgment of the Court of first instance thatin a criminal 
case brought by the plaintiffs against the defendants sometime before 
the institution of this suit which resulted in the dismissal of the case, 
the criminal Court referred the plaintiffs to the civil Court. Ins- 
tead of bringing a suit for recovery of possession they alleged that 
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they were in possession and claimed damages and injunction against 
the defendants, and adduged evidence to show that they were in 
possession and when the Court found that they were not in possession, 
it vas then as stated above, more than 3 years after the institution 
ofthe suit, that they prayed for amendment claiming recovery of 
possession which altered the nature of the suit. Even then they 
stated that “if it the opinion of the Court it be declared, that 
.they were out of possession," then an amendment might be granted. 
Under order VII, rule 1, clause (e) the plaintiffs shall state the 
facts constituting the cause of action and when it arose, The 
plaintiffs were, therefore, sound to state when they were dispossessed 
and how, in ofder that the defendants might meet such a case. 
There was thus, in fact no proper application for amendment, nor 

? was the cause of action (for recovery of possession) properly stated 
as fe@uired by law. ` l 


' It ie to'be observed that the plaintiffs having been found to be 
out of possessiop before the institution of the suit, were bound to 
show that they were in possession within 12 years of the suit, the 
burden of proof being upon them, But the Courts below have 
discussed the question whether the defendants have shown that 
they had been in adverse possession for r2 years, and although 
there is a finding that the plaintiffs were in possession within 12 
years, the Courts below have really proceeded upon the ground 
that the defendants’ adverse possession for 12 years had not been 
proved, and tbe finding upon' the question of limitation appears to 
be based upon the decision of the question of adverse possession 
by the defendants. . 


In all the circumstances of the case we think that the Court’ 


ought not to have allowed the amendment. We are accordingly of 
opinion that the decrees of the lower Courts should be set aside 
and the plaintiffs’ suit dismissed. But as the question of title was 
found in favour of the plaintiffs, we direct that each party do bear 
its own costs throughout. 


A. T. M, | . _ Appeal allowed. 


Gyanendra 
T. 


Paves, 
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Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr. Justice Pearson. 2 


SASTI CHARAN CHAKRABARTY 
v. . 2 
AKUBJAN BIBI AND OTRERS.* l 


: i ; 
Rent sale—A4Auction-purchaser of an interest in occupancy holding—Co-sharer i 


landlord suing for his share of rent— Entire body of landlords suing for rent 

—Anction-burchaser of share, not made a party—Auction-purchaser of 

share, if affected—Bengal Tenancy Act (VII of 1885), Secs. 148A, 158 B, 169. 

Co-sharer landlords having separate realisation of rents in respect of thelr 
shares, are entitled to realise their share of rent separately. But such an arrangé- 
ment, expressed or implied, merely affects the right to sue separately and in no 
other respect modifies the terms of the holding and the rights to bring the tenure 
to sale for arrears of rent remains intact: Pramada v. Ramani (1). : 


In the absence of any sub-division of the occupancy holding with the consent * 
of all the landlords, t*e right of the entire body of landlords to put up th® dhtire 
holding to sale is not affected by the purchase of the holding at tke sale held in 
execution of the decree obtained by some of the co-sharer landlords for their shares 


of rents. . 


A purchaser of a share of an occupancy holding in execution of a decree for 
rent obtained by some of the co-sharer landlords, is in the po ition of an un 
registered transferee : Asgas Ali v. Asaboddin (2. He is not a necessary. party 
to a suit brought by the entire body of landlords for entire rent. i 

Section 148A of the Bengal Tenancy Act isan enabling section. A co-s"arer 
landlord is given the right to proceed with the suit for his share only of the rent 
where he is unable to ascertain whether ` any amount is due'to the other co-sharers, 
A co-sharer I:ndlord has a right to claim the whole rent on behalf of the entire 
body of landlords: Pramada v. Ramani (1) ; and it is only in a case so framed 
that the decree has the effect of a rent decree. . m 

The mere fact that something was claimed that Was not properly due, will ntt 
make the decree any the less a rent decree : Sagun v. Fosun (3). 


Appeal by the Plaintiff. 

Suit for &Aas possession of an occupancy holding., 

The materia facts appear from the judgment. SEP 

Babus Brojo Lal Chuck erbutty, Prokash Chandra Masumdar 
and Aswini Kumar Gupta for the Appellant. 

Dr. Sarat Chandra Basak and Babu Bepin Chandra Ghose for l 


the Respondent. 


#Appeal from Appellate Decree No. 2189 of 1919, against the decree of Babu 
Narendra Nath Lahiri, Additional Subordinata Judge of Bakarganj, dated the 
28th May, 1919, modifying that of Babu R. K, Gupta, Munsiff, sth Court, at 
Barisal, dated the 24rd March, 1917. 

(1) (1907) I. L. R. 35 Calc. 331 (344s 345) ; Le R^ 35 I. A. 235 7 C. L. Ju 139. 

(2) (1504), 9 C. WAN. 134- e (3) (1903) 8 C. W. N. 173. 
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' The judgment of the Court was as follows: 

"This appeal arises out of a suit for khas possession of a | holding 
which the plaintiff purchased at a sale held in execution of a decree 
for arrears of rent obtained by the landlords against the defendants 
Nos. 1 to 14. 

It appears that the defendants 1 tg 14 held an occupancy holding 


-under the defendants Nos. 15, 16 and their co-sharers. ‘ The defend- 


ants Nos. 15 and 16 had an 8 annas share in the landlord’s interest. 
They br ought a suit for rent against the tenants in respect of their 8 
annas share for the years 1314 to 1317 B. S., obtained a decree and 
in execution of that gecree put up to sale only an 8annas share of the 
holding and it was purchased by the defendant No. 25 on the 3oth 
July 1912. She obtained a certificate of sale on the 28th September 
1912, and has been in possession of the 8'annas share since then. 
‘Some ofthe landlords other than defendants Nos. 15 and 16 
theh “brought a suit for the entire rent of the’whole occupancy 
holdin gefor*the years 1316 to 1319 against the original tenants r to 
14 making the defendants Nos. 15, 16 and other co-sharers, parties 
to the suit. The suit was decreéd ex parte on the 12th March 1913. 
In execution of the decree, the entire occupancy holding was 
“pat up to sale under section 163 of the Bengal Tenancy Act and 
was purchased by the plaintiff on the 26th March 1915. The plain- 
tiff not having obtained actual possession brought the suit out of 
which this appeal arises, for recovery of possession on declaration 


-of his title by purchase at the rent sale. 


The Court of first instance held that the plaintiff by his purchase 
at the rent sale was entitled to a decree for khas possession and gave 
a decree accórdingly. That decrée was set aside by the lower ap- 
pellate Court i 

The lower appellate Court has held that the defendant No. 25 


-was not bound by the sale, because she was not made a party to 


the suit although she had purchased an 8 annas share of the holding 
before the institution of the.rent suit. ru 

But we think that the other landlords were not bound to.recog- 
nise her (defendant No. 25) as their tenant as the purchase made by 
ber was merely of the right, title and interest ofthe tenants in an 
8 annas share of the holding. On the other, hand the defendant 
No. 25 was bound by the sale held on'the 26th March 1915, in 


execution of the decree for arrears of rent against the original tenants, ' 
her positlon- being that of $n unregistered transferree (see .the.case . 
„of Asgar Ali v. Asaboddin Kasi (1). : 


(1) (1904) 9 C. W. N. 134- . 


$1 


Cm, 


1921. 
— 


Sasti ^ :;* 
=. 
Akubjan Bibi, 


Fuly, 12. 
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Cin It has been contended on | behalf of the Gandhik that the 
ipi defendant No. 25 was a.-necessary party, ‘because the defendants 
GE Nos. 15 and 16 who are some of the co-sharer landlords were- bound 


v - to recognise her as a tenant. Itis argued’ that ifall the co-sharers’ 

Akubjan Bibi. had brougbt a rent suitand if the defendants Nos. 15 and 16 had 
been in the category of plaintiffs, the defendant No. 25 could not 
have been left out in the rent suit. . 

But at the sale held at the instance -of defendants Nos. 1s arid: - 
16 only the interest of the tenants in an 8 annas shar’ passed to the 
purchaser. There could not be any*sub-division of the tenancy 
without the consent of all the landlords, having regard to the pu 
sions of section 88 of the Bengal Tenancy Act. e 

Itis true that the defendants Nos. 15 amd 16 as’ co-sharer land- 
lords having separate realisation of rent in respect of their shares 
were entitled to realise their share of rent separately. But such an 
arrangement, expressed or implied, merely affects the right to sue 
separately and in no other respect modifies the terms of the hol fing à 
and the right to bring the tenure to sale for arrears of rerit remains 
intact (See the case of Pramada Nath Roy v. Ramani Kant Roy (1). 
It may be said that in this view, a purchaser of a share of a holding 
at the instance of some of the co-sharer landlords, can be deprived of 
his right by the other co-sharer landlords bringing a suit. for arrears 
of the entire rent on behalf of all the landlords. But on the other 
hand, if the contention of the respondent is correct, it would be open 
to one-of the co-sharer landlords, who might have a very small share, 
to sue a tenant, sell a small share of the holding and by recognising 
the purchaser, deprive the entire body of landlords from putting the 
entire holding to sale for the entire rent. We think that in the 
absence of any sub-division of the holding with the consent of all 
the landlords, the right of the entire body of landlords to ‘put up the 
entire holding to sale was not affected by the purchase made by the 
defendant No. 25 at the sale held in execution of the decree obtain- 
ed by defendants Nos. 15 and's6. 

The lower appejlate Court was.of opinion that the plaint was not 
in proper form, and that under section 148A the landlords who: 
brought the suit for rent ought to have proceeded with their share 
only of the rent. Section 148A, however, is only an enabling section, 
A co-sharer landlord is given the right to proceed With the suit for 
his share only of the rent where he is unable to ascertain whether 
any amount, is due to the other co-sharers A co-sharer landlord 


has & right to claim the whole rent on behalf of the entire body of 
(1) (1997) L.L. R. 35 Calc. 331 (344, 345); 7 Cc DJ. 139 ; Le Re 35 L À 73 
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landlords as laid down in the case of Pramada Nath Roy v. Ramani 
Kant Roy (1), and it is only in a case so framed that the decree has 
the effect of a rent decree, This right is recognised in section 158B, 


sub-section 1, clause (iii) of the Bengal Tenancy Act. We do not ` 


thihk, therefore, that there is any force in this objection. 


It is contended'by the learned pleader for the respondent that 
the decree was bad inasmuch as it was not in favour of the landlords 
who were not the plaintiffs in the rent suit, but were made pro forma 
defendants to.the suit But although that is so, the decree 
declares the share of each of the co-sharer landlords and the 
rent due to each ef them. Itis to be observed that section 
158B, sub-section 2 clearlf lays down that when one or more co- 
sharer landlords having obtained a decree ina suit framed under 
sub-section (1) or under section 148 A applies or appy for the 
execution of the decree by the sale of the tenure or holding, the 
Cour? shall, before proceeding to sell the tenure or holding, give 
notice eof the “application to the other: co-sharers: and it may also 
be pointed out that the.proviso to section 169 of the Bengal 
Tenancy Act which deals with the question of disposal of proceeds 
ofa sale held’ under chapter XIV, lays down that where a tenure 
or holding has been sold in execution of a decree obtained by one 
or more of the co-sharer landlords in -a suit framed under section 


148A or sub-section r of section 158B payment of the amount . 


due under such decree shall notwithstanding anything contained 
in clause (b), be made to the decree-holder and to the other 'co- 
sharer landlogds in proportion to the amount found to be due to each. 


We do not think, therefore, that the sale was bad by reason of 
the-fgrin of the decree * , 


The Janêngg pleader for the respondent also „contended that 
the claim included arrears, a portion of which was sued for previ- 
ously in the suit brought by defendants Nos. 15 and 16. It was 
pointed out that the suit brought by them was for recovery of 
arrears for 1314 to 1317.and that the suit for the entire rent-brought 
by „the other -landlords was for the period 1316 to 1319; so that the 
arrears of 1 316 to 1317 (the subject matter of.both the suits), were 
twice sued for. But no objection appears to have been’ raised i in 
the rent suit to that portion of the claim. The defendant No. 2 5 
no doubt, was not made a party to the suit, but-the originat tétant 
was there; 8 annas share was left in him, and the mere fact that 
something was claimed’ that was not properly due Would HOE make 


Td Lj 
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Civit: the decree any the less a rent decree (See the case of Jagun Proshad 
1931. v. Posun Sahoo (1). 
S We may add thatthe question of fraud was raised in ilis first 


< Ta - 
Akebjan Bibl. Court and was found against the defendants; and that the point 
rr was not pressed in the lower Court. : 
For all these reasons, the decree of the lanier. appellate Court is 
set aside and that of the Court of first instance restored with costs, 
. 


A. T. M. l | Appeal allowed. 


(0 (1903) 8 C. W, N. 172. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, Aid 
Mr. Justice Pearson, " 
Civit. NEARAM KACHARI AND ANOTHER 


1921. 
ww ve 


une, 30a ARDARAM KACHARI AND ANOTHER.* 


—— 
Hindu Law —Heir—Sister’s son— Wifes sister—Cacharies— Assam, 
The sistei's gon, in the absence of agnates or any other preferential heir, and 
in the absence of custom, is an heir among the Cacharizs. , 
The Bengal school of Hindu Law applies to the people of Assam. ` 
The wife’s sister, in the absence of custom, fs ypt an heir under tbe Hindu 
Law. aed e $ : 
_ Appeal by the Plaintiffs. " - 
i 7 Suit to recover possession of properties. 
The materia] facts appear from the judgment. 


Babu Girija Prasanna Sanyal for the Appellants. 
` Babu Jatindra Nath Sen for the Respondent, who appeared. 


“The judgment of the Court was as follows : 


Sue, Jos - i ` The plaintiffs who are the appellants in this c&e sued to recover 
— possession of the.properties in suit as the sister’s son of one Manik 


M * Appeal from Appellate Decree No. 143100f 19I9, ‘gatas thie decree of 
“Moulvi M. Abmed, Subordinate Judge of Assam Valley Districts at Dhubri, dated 
theza1st- February, 1919, reversing that of Babu -Kaliram Medhi, Munsiff of (oal.^ 


pars, dated the 31st July, 1918. M 
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Cachari, The defendant who was in possession of the property 
professed to hold it on behalf of the sister of Manik’s wife, — ' 

The Court of first instance found that the sister’s son in the 
absence of agnates is aneheir among the Cacharies and decreed 
the suit, On appeal, the learned Subordinate Judge reversed that 
decree and dismissed the suit. 

The | plaintiffs Bave appealed to this Court. 

The learned Subordinate Judge, we think, was in error in com 
sidering that the point for determination in the case was whether 
a sister's son is an heir in prefdtence to a daughter according to the 
Cachari custom. It is true that the plaintiff in his plaint stated 
that the sister's son, excluded the widow and the daughter. But 
both the widow and the daughter of Manik had died before this 
suit was instituted: and if, as found by the Court of first instance, 
the sister's son is an heir in the absence of agnates (and there 
is no agnate or any other heir in the present case), the sister’s son 
would be an heir. 

So dar ds the claim of the wife’s sister is concerned, in the absence 
of any custom she can never be an heir under the Hindu Law. 

The question whether the Hindu Law should be applied to 
the aborigines of Assam, came up to this Court in several cases, 
and it was held that the Bengal School of Hindu Law apply to the 
people of Assam (1). That being so, the sister's son is certaintly en- 
titled to succeed unless there is a custom to the contrary. 

The Court of first instance came to an affirmative finding that no 
such custom was proved. The lower appellate Court does not find 
that there was any such custom. The learned Subordinate Judge pro- 
ceeds to discuss the question whether the sister's son or the daughter 
ds the preferential hair—a question which, as we have already 
pointed out ‘above docs not really arise in the circumstances of the 
case though it does arise upon the statements made in the plaint 

The learned pleader for the respondent strongly relied upon 
the fact that the plaintiff set up & special custom and contended 

“that under the circumstances he ought not to be allowed to succeed, 
on the ground that he is an heir under the Hindu Law. 

Had it been necessary for the plaintiff to prove that the sister's 
son is the heir in preference to the widow or daughter by oustom, 

“no doubt it woul@ have been necessary to prove the custom and 
“on failure to prove it the suit would have been dismissed. But the 
plaintiff claims after the death of the widow and the daughter admit- 

(1) See Dino Nath v. Chun¥i (1889) 16 Ci L. J: 14, where previous cases” arp 
referred to—Rep. 
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tedly there is no agnate or any heir more TOR ela than him- 
self or, for that matter; any other-heir at all, and the only person 
Whose right has been set up viz, the wife's sister cannot possibly 
be ari heir under tlie. Hindu law, and no custom has been . proved, 
under which she can succeed. 2 

The learned Subordinate Judge observes i in his ae that the 
passage in thé Census Report quoted. by the Court of first instance 
shows that inheritance goes through the male and that Court found 
that there was no succession. through à female under the Cacharies. : 


We have not got the Census Report before us, and all that the 


learned Munsif found was that the female is no heir so long as 
there isan agnate, From this it does not follow that where there 
is no agnate a female cannot be an heir. Here* there is no 
question: of a female being the heir although the sister’s son claims 
inheritance through a female, However that may. be it has not 
been found that a sister’s son is not an heir. zc a RO ENS 
- The decree of the lower appellate Court must accordingly: be 
set aside and that of the Court of first instance restored: but having 
regard tothe manner in which the plaint was drawn up and the 
circumstances of the case, we direct each party to bear his own 
costs in. all Courts. Au 
‘AL TOM, JEN NS E . Appeal allowed. 


. 


Before Sir ir Asi Mookerjee, K TT Po and Mr. Justice 
at, Wing . — Tanton - . . a Ae 


4 : . . . 
ISAN CHANDRA BAKSHI 

SAFATULLA SIKDAR AND OTHERS* 

s E E e m "3 s 7 ` + ~ . 
Incumbiance—Adverse possession of a part of lands of defaulting tenure or 
. holding—Bengal Tenancy Act (VIII of 1885), Secse 359,161, 167 —Lam — 
'oLogie— Words, meaning of — Subsequent Act in pari alena Dre He 
— View expressed in long-established - decided cases; . pe: 


“The word * iricumbrance’- as used in sections 159 and: * 6 of: the Bengal 
"ies Act includes statutory title and interest acquired by a trespasser : by 


*Letters Patent Appeal No. 49 of 1920; sgainst the decision of Mr Justice 
Newbould, dated the 11th May, 1920, in Appeal. from Appellate Decree No. 
1580 of 1918, affiim'pg that of Babu’ Bepin Chandra Chatterjee, Subordinate 
Judge of Jessore, dated the fth May, 1918, reversing that of Babu Nagendra 
Nath Basu, Munsiff, 3rd Court, at Narail, dated the 17th February, 1917. 


You. xxxv) .' HIGH COURT, © 


ied poleetód. of a E of the lands of ‘the defauiting tenuré or holding - “and 
stich incumbrance cannot be annulled in any manner other. than ; "what is pro- 
vided i in section 167. : 
| The life of the law is not logic but experience. ME 
; Where i an Agi has received a judicial construction, putttag ‘a certain mean-, 
ing on its words, and the legislature in a subsequent Act in parf materia. uses 
the same words, there & a presumption thate the legislature use! those | words, 
e intending to express, the meaning ‘which it knew had been put upon the same words 
before, and unless there is something to rebut that’ presumption, the Act should be 
so construed, even if they were such that they might originally have been cons- 
trued otherwise 1 Mersey Dochs v. Cameron (1). RT 
` The Court should be reluctant to dissent from the “view expressed fn in iong 
established decided casewand thereby not only to unsettle the law but also to- 
endanger the security of property and title—dangers which are not associated with 
changes brought about by legislative intervention : Young v. Roserison (2)* 
Appeal by the plaintiff. 
? . Suit for recovery of possession. 
Te material facts appear from the judgment of 


Newbou' d J:—This appeal arises out of a suit for recovery 
of possession of a certain land after establishment: of title. Plaintiff's 
case was that the land in suit appertained to an occupancy holding: 
held by one Biswambhor at a rental of Rs. 6-14-o. This holding 


was sold in execution of a decree for rent and was purchased by | 


one Prosunno Chunder Bhattacharyya in rgoo. It was held by 
Prosunno and, after his death, by his widow Swarnamoyi until 1913 
when the superior landlord of the holding purc^ased it in execution. 
of a rent décreé against Swarnamoyi. This landlord then settled 
the land of £his holding with the plaintiff. - The defendants 'seem 
e to have set up different cases at different times, but their final case 
appearsto be that the lang in question appertained not to Biswam- 
bhors holding of Rs.:6-r4 as. but to another holding belonging ta 
Biswambhor and Gobinda of Rs. 9-4 8s. held by them directly under 
the Raja of Dighapatia who is the landlord above the tenure- 
holders “under whom the Rs. 6-14 as. jama was held. The first 
Court held that the land appertained to the holding of Rs. 6-14 as. 
alleged by the plaintiff and decreed the suit. The lower appellate 
Court, without displacing that finding, held that the defendant - No. 
8 and the other defendants who claimed through him had been in 
possession. of the "land for over. twelve years and had created an 
iticumbrance within the meaning of section 16r of the Bengal Ten- 


(1) (1864 65) 11 H. L. C. 443 (480). : e 
(2) (1°63) 4 Macqueen H. L. G. 314 (345). : 


Ste Kedar v. Manindra (1909) 11 C. L. J. 106 (109) 1 Sarat v. Kshitish 
(1910) 12 C. L. J. 216 (224) ; Chandra y. Ala Bux (1920) 31 C. L. J. 510 (557) 
and Rajan? ve Nitaf (1920) 32 C. L. Je 333 (378)— Rep. 
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ancy Act and that the suit was not maintainable so long as that. 


incumbrance was not annulled. The facts are rather hard to follow, 
but apparently Biswambhor and Gobinda mortgaged their interest in 
the jama of Rs. 9-4-0 to one Abinash who” purchased that interest 
in execution of a mortgage decree on 21st May, 1896.e After that 
purchase Abinash paid rent to the tenure-holders of the landlord 
who are spoken of as the Sinha Roys, and though they received 
rent they did not recognize him as a tenant. Itis not explained 
why Abinash whose title deed gave him a right to the holding of 
Rs. 9-4-0 under the Raja of Dighapatia should have paid rent to 
the Sinha Roys. Then, after that in 1898 Abinash transferred his 
rights by a deed of sale to Harinath—defendant*No. 8. Itis found 
that the maliks ie. the Sinha Roys were aware of Abinash's pur- 
chase, that Abinash and his vendor Harinath were actually in posses- 


sion of the land through the tenants— the sons of Janmajoy—for more , 
than twelve years and that Prosanno and his widow were neyer, in i 


possession of the land in suit. It is contended that, as Janmajoy 
was an under-raiyat of Biswambhor of the land of Rs, 6-24 jama, 
the possesrion of his sons as under-raiyats of Hasinath could not 
have been adverse. But, since under-raiyati interest is not heritable, 
the possession by the sons of Janmajoy cannot be treated as a con- 
tinuation of Janmajoy’s possession. I- think the lower appellate 
Court was right in holding that this possession by Harinath and 
those claiming under him from the time of the purchase by Prosunno 
and for morethan twelve years afterwards gave Harinath a title by~ 
adverse possession which amounted to an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act. ftis contend- 
ed by the learned pleader for the appellant that such an interest 
Glaimed by adverse possession is not an” incumbrance ; hut Ite 
admits that it has been repeatedly so held by different Benches 
of this Court. Sitting as a single Judge, even' if I accepted his 
argument, Iwould be bound to follow those decisions and could 
not, as à Divisional Bench could, refer the point for decision to 
a Full Bench. I hold that, on the facts found, the suit was rightfy 
dismissed, and dismiss this appeal with costs. 

Against this decision, the plaintiff appealed under clans 15 of 
the Letters Patent, 

Babu Surendra Chandra Sen for the Appellant. 

Babus Basant Coomar Bose and MM Banerjee for the 
Respondents. : 

. Cy A. Y. 
The judgment of the Court was delivered by 
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Mookerjee J—This is an appeal under clause 15 of the Letters 
Patent from the judgment of Mr. Justice Newbould in an appeal 
from appellate decree i$ a suit for recovery of possession of 
land on dechration of title, The plaintiff claimed the disputed 
land as included in an occupancy holding, held by one Biswambhar 
Baksi at an annual rent of Rs 6-4-0 under the Sinha Rays who were 
tenure-holders under the Raja of Dighapatiya. The occupancy 
holding was sold in 1900 in,execution of a decree for arrears of 


-` rent, when it was purchased by one Prasanna Chandra Bhatta- 


charyya. His representatives made default in the payment of rent, 
and the occupancy * holding was again sold in execution of a decree 
for arrears of rent on the 23rd April, 1913, when it was purchased 
by the landlords themselves. The plaintiff took settlement from 
the landlords on the 24th February, 1915, but was unable to obtain 
possesion of the disputed area. The result was the institution of 
this suit op the roth January, 1916. The defendants resisted the 
claim 9n the ground, that the tract in suit never formed part of the 
occupancy holding held by Biswambhar Baksi under the Sinha 
Rays and was in reality included ina tenancy held by Biswambhar 
Baksi and Gobinda Baksiat an annual rent of Rs g4-0 payable 
directly to the Raja of Dighapatiya. The question consequently 
arose, whether the disputed land was included in the tenancy of 
Rs 6-4-0 held by Biswambhar Baksi under the Sinha Rays or in 
the tenancy of Rs. 9-4-o held by Biswambhar Baksi and Gobinda 
Baksi under the Raja of Dighapatiya. The trial Court answered 
this. questiori in favour of the plaintiff and decreed the suit. On 
appeal, the Subordinate Judge did not determine this question, but 
held that, on the assümption that the land was included in the 
tenancy of Rs. 6-4 held by Biswambhar Baksi under the Sinha 
Rays, the defendants and their predecessors had acquired a title 
by adverse possession which constituted an encumbrance and could 
have been but had not been annulled by the grantor of the plaintiff 
ünder section 167 of the Bengal Tenancy Act read With section 159. 
The Subordinate Judge found upon the evidence that on the arst 
May, 1896, one Abinas Chandra Bhattacharyya, in execution of a 
mortgage decree held by him against Biswambhar Baksi and Gubinda 
Baksi, purchased their tenancy of Rs. 9-4 under the Raja of Digha- 
patiya, that on the 29th November, 1898, the purchaser transferred 
the tenancy to Hari Nath Mookerjee (one of the defendants in this 
suit), and, that since the ‘mortgage sale of 1896 Abinas and there- 
after Hari Nath had been in possession of the disputed land as 
included in the tenancy of Rs. 9-4. : The Subordinate Judge further 
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found that. neither Prasanna Chandra Bhattacbayya nor his suc- 


cessors in interest ever possessed the land as included in the tenancy. 


of Rs. 6-4 held by Biswambhar.Baksi unger the Sinha Rays. On 


these findings, the Subordinate Judge held that the defendants had, 


acquired a good title by adverse possession from 19oo when .Prasün- 
na Chandra Bhattacharyya became the purchaser at a rent sale till 
the 23rd April, 1913, when the grantors of the plaintiff purchased at 
another rent -sale. The question thus. emerged fót consideration, 


whether the statutory title by adverse possession acquired by the .. 


defendants agains: the tenant for whose default the holding of Rs. 6- 
4 was-brought to sale, was an ingumbrance. within the meaning of 
section 159 of the Bengal Tenancy. Act which the purchaser at the 
rent sale was competent and bound to annul in the. , prescribed 
method, namly, in the manner directed. in.section 167.. ' The Sub- 
ordinate Judge answered this question in the affirmative, and his 
view has been approved by Mr. Justice Newbould as. E ou by 
a n line of decisions in-this Court. . : ° 

: The term “ encumbrance ” was not introduce] for the first time 
in the Bengal -Tenancy Act, but, -as. was pointed out.in Gocool 
Bagdi v. Debendra- Nath (1), had been repeatedly used by the Indian 
legislature in a well-recognised sense in the. statutory provisions of 
our land-law and revenue-law. In Lukhmeer. Khan v. Collector of 
Rajshahye (2), section 27 of the Revenue Sale Law, 1841, which 
provided that a purchaser of an estate sold for the recovery of 
arrears.of revenue due t'ereon would acquire the estate free from 


all incumbrances imposed thereupon after the time of settlement, - 


was interpreted to signify that the interest acquired by an adverse 
possessor was an encumbrance. . The same ,phraseology was repro, 
duced i in section 26 of the Revenue Sale ‘Law, 1845, and was simi- 
larly interpreted i in Ramsunkur v. Bejoy Govind (3). Section 37 of 
the Revenue Sale Law, 1859, reproduces the same phraseology and 


“has: been -repeatedly construed in the same sense: Goluck Monee v, 


Huro Chunder-(4) ; T. hakoor Dass v. Nubeen Kishen (5); Narais 
v. Ti ayler (6) ; Karmi Khan v. Projo -Nath (7) ; Moisuddi v Ishan 
Chandra (8). A similar question has arisen upon the construction 
of section 11 -of the Patni Regulation, 1819, and it has been fre- 
quently held that the interest acquired by a twespasser, who has 


(1) (1912) 14 C.'L. J. 136. .(2) (1851) Beng.:S. D. A. 116. 
+ (3) (1852) Beng. S. D. A. 824." — (4) (1867) 8 W. R. 61. 
. (sh (1871) 15 W. R? 552. " a (6) (1878) 1. L. R. 4 Calc. 103., 


EXE (1894) I. L. R. 21 Calc. 244. 


49). (1910) 43 C. L. j 293 i 15 UNS N. ; 108%. 
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. been in adverse possession of part of the lands of the taluk for the ` 


statutory period is an incumbrance that has accrued upon it by the 
act óf the defaulting patrfdar: Khantomoni v. Bijoy Chand (1); 
Gopendro v. Mokaddam (2); Nuffer v. Rajeadra (3); Prodyot v. 
Gopi (4) ; Kalikanand v. Biprodas (5). When we turn to section 16 
of the Sales of U nder-tenures Act, 1865, we meet with a similar pro- 
*vision which has been construed in a like manner : Mahomed Askur 
v. Wasuck (6) The same principle was applied by Sir Barnes 
Peacock, C. J. inthe case of sales under section 105 of the Bengal 
Rent Law, 1859 : Womesh Chunder v. Raj Narain (7). A similar 
view has béen adopteel with reference to sections 7o and 71 of the 
Assam Land and Revenue Regulation, 1886: Mahomed Nasim v. 
Kasi Nath (8) ; Mususah v. Brojendra (9). This is supported by 


the decision of the Judicial Committee in Surja Kanta v. Sarat’ 


‘Chandra (10), where it was ruled that the period of limitation for 
adverse possession against the purchaser at a sale for arrears under 
the Revdhue Sale Law, 1859, only commences to run from the date 
of the sale. It is thus undeniable that at the time when the Bengal 
Tenancy Act was passed, the term “ incumbrance” had a well- 
recognised meaning in connection with provisions in statutes in 
pari materia. It is equally, incontestable that since the Bengal 
Tenancy Act came into operation, the word “ incumbrance” as 
used in sections 159 and 161 has been interpreted to include astas 
tutory title ànd interest acquired by a trespasser by adverse pos- 
session of a part of the lands of the defauiting ténure or holding: 
Karmi Khan x. Brojo Nath (1x); Maizuddi v. Isan (12) ; Gocool 
o V. Debendra (13); Arsadulla v. Mansubali (14); Satish Chandra v. 
Munjamuti (x 5); Bhushan v. Srikanta (16); Manmatha v. Anath(17). 
We have been pressed to hold, however, that the view which has 
obtained in this Court for well-nigh seventy years as to the 
meaning: of the term “incumbrance” is erroneons and n not 


£9 (1892) 1. L. R. 19 Calc. 787. (2) (1894) 1. L. R. gr Calc. 702. 
KO) (1897) I. L. R. 25 Calc. 167. 

(4) (1909) 11 C. L. J. 20); 1, L. R. 37 Calc. 323- 

45) (1914) a1 C. L. J. 265; 19 C. W. N. 18. 


46) (1874) 22 W., R. 413. (7) (1868) 10 w. R. 15. 

(8) (1898) 1. L. R. 20 Calc. 194, (9) (3934) 20 C. L. J. 210. 

(10) (1914) 20 C. L. J- 563. (11) (1894) I. L. R. 22 Calc. 244. 
(12) (1910) 13 C. Ls J. 293 1 15 C. W. N. 706. 

ag) (1911) 14 C. L. J. 136. f (14) (1912) 16 C. L. J. 539. 


(15) (1912) 17 C. W. N. 340. i 
(16) (1916) 23 C. L. J. 485; 1. L. R. 45 Calc. 250. 
(17) (1919) a5 C. W. N. 106. . 
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logically , reconcileable with the position maintained in Xalanand ` 
v: Sarafat (v) ; Rahimuddi v. Nalini (2); Baikuntha v. Basanta (3) ; 
Aftar Ali v. Brojendra (4); Jitendra èy. Mohendra (5), and 
Mohim v. Pyari Lal (6), namely, that, the adverge _ possessor, 
when his title has ripened by prescription, becomes in essence a 
co-owner of the’ estate, tenure* or holding, as thè case may be, and 
his interest cannot logically be deemed an encumbrance on the 4 
ownership. It need not be disputed that the matter, were it ‘res l 
integra, would be open to serious argument, as, indeed, is indicated 

by ‘the observation of Lord Phillimore in Bipradas v. Kamini 
Kumar (1), where the Judicial Committee affimmed the decision in 
Kalikanand v. Biprodas (8) But. in the well-known words 


‘of Mr. Justice Holmes (Common Law, P. 1), the .life of thé law is. 


not logic but experience. „As pointed out by Blackburn J. in- 
Mersey. Docks v. Cameron (9) where an Act of, Parliament ' 
has received a judicial construction, putting a certain méaning . 
on ifs words, ‘and the legislature in a subsequent Act dn gari 
materia uses the same words, there is a presungption that the 
legislaturé used those words: intending to express the: .meaning 
which it knew had been put upon the same words before, and unless : 
there is something to rebut, that presumption, the Act should be 
so construed, even if they were such that they might originally have 
been construed otherwise. To the same effect are the observations : 
of Sir. John Jervis C. J. in. Ruckmaboye v. Lulloobhoy (10), and of 
James L. J..in Æxparte Campóell (11). We are further of opinion 
that the case before us belongs to that class where the.Court should . 
be reluctant .to dissent from the view expressed in long-established 
decided cases and thereby not only tq unsettle the law but algo 
to endanger the security of property and title, dangers which are 
not associated with changes brought about by legislative inter- 
vention: Young v. Robertson (12) ;. Mediana v. Comet (13) ; Kreg 
linger v. ‘New Patagonia Meat Co. (14). We hold according'y 
in concurrence *with Mr. Justice Newbould that the word incum- 
brance as used in sections 159 and 161 of the Bengal Tenancy Act 
includes statutory title; and interest acquired by a trespasser by 


(1) (1908) rZC. W.N. 528. > (2) (1909) 13 C. W. N. 407, > 
(3) (1915) 23 ©. LJe rg o o (4y (1915924 C., L.-J. 60.- 

(5) (1914) 24 C. L. J. 62. T un (6) (1916) a5 C. L. Je 99i 

(7) (1,21) decided on the 14t June. nS (8) (19) at C. Li j. a6 50 ' mn 
, (9) (1864-65) 131 H. L. C, 443 (480). » : á 
(10) (1852) 5 M. I A. 234 (250). (11) (1870) Li R. Ch. App. 703: 


(12):£(1862) 4 Macgteen H. Li €. 314 1345). 
(13) (1g00) App. Cas. 113. x ui (14) {ig14) App. Cass 25. 
- À 


í 
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:Adverse possession ofa part of the lands of the defaulting tenure 
or holding and that such encumbrance cannot be annufled i in any 
. manner other than what i is provided i in section 167. 
. The result i is that the esed made. by Mr. Justice | Newbould 
„is Affirmed and this appeal dismissed with costs, 
nA T. M. = oue f igs . Appeal ierd 


` Before Sir Asutosh oide Kni oh, Jude, and Mr, Juste 
. Panton. 


| PANCEU COPA CHATTERJEE 4 AND ANOTHER. 
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à e . MATANGINI DEBI.* . 
Sutt, mnaintatnabilty of —Benamidar— Obsiruction. lo^ light and'air. ` 


A suit bya Benámidar for the removal of an obstruction to access ef light 
anid air in à house, is maintainable 1 Gowr Narayan v v" Sheo Lal t) referred tos., 


Appeal by the Defendants. . ; S GR oa 3 


- -Suit for removal of an obstruction to access of light and. air in “a 

- house claiinéd by the plaintiff. ‘The suit was decreed by the | pri- 

mary Court but was dismissed by the lower appellate Court. Tis 

~ decree was reversed on Second appeal pes the- Pstellomng Judgment 
-of ec L 2c - E 

Shamsul Buda J. This was a.suit instituted by the plaintiff 

- for the removal of certain obstructions.to . the. access of light and 


“sair-into a-house which the plaintiff claimed to be her own .property. 


. The suit-was-decreed’by- the first-.Court. -Buti on .appeal by the 
-defendants the Court-bélow:has dismissed the suit «pon the finding 
-that the plaintiff was a mere benamidar of her deceased.husband and 
that she could not bring-such- a suit,- her-sons who.are the heirs of 
.her husband hot Heiig parties. toite |: | | o 


s ‘Letters Patent Appeal No. 65 ae 1920, against the Judgment of Mr. Jéstice 
Shamsul Huda, dated the 15th. July, 1920, in ee fromi "Appélfate Decree No. 
1051 of 1919, reversing that of Babu Lalit Mohan „Das, Subordinate ‘Judge, 3rd 
Court, of Hooghly, dated the an8 May, 1919, reversing that of Babu Rash Behari 
Mukherji, Munsiff, 1st Court, ot Hooghly, dated the 22nd Arpe, 1917. 
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On appeal it has been argued that the Court below was wrong in 
dismissing the suit on this finding alone. 

It is urged in the first place that upgn the authority of the rul- 
ing of their Lordships of the Judicial Committee in the case of 
Gur Narain v. Sheolal Singh (1, the plaintiff even if she fs a 


.mere benamidar may maintain, the suit. It ise next argued that 


even if the plaintiff was not an owner of the property, the house 
admittedly belonged to her husband and she had 4 right of residence 
in the house as his widow and tHat that alone is sufficient title to 
enable her to maintain such a suit. The learned vakil for the res- 
pondents has, in support of the contrary view, relied On two cases 
one of Malone v. Laskey (2) and the other of Ayman v. Van 
Den Bergh (3), which do not appear to support his argument. 


` I think this last contention advanced on behalf of the plaintiff 


appellant must prevail and the decree passed by the Court below 
must be set aside. The plaintiff in my opinion is entflfd to 
maintain the suit because under the Hindu Law she has ae right of 
residence in the family house and she is in occupation of it, The 
case of Hyman.y. Van Deu Bergh (3) cited by the learned vakil 
for the respondent though not a direct authority on the point rather 
supports the argument put forward by the appellant. Mere occupa- 
tion seems to be sufficient title for maintaining a suit in respect of 
obstruction to light and air. The law does not insist that the person 
in occupation must have title to the dominant tenement. In Hals- 
bury's Laws of England Vol. rr. p 308 the law is thus broadly 
stated — The occupier need not be the ownerin fee simple. The 
acts or acquiescence of a disseisor during his occupation of thé pre- 
mises are equally effectual for tne purpose of f acquiring, ISANDE, or 
abandoning the right to light"- . 


The language of section 26 of the Limitation Act also supports 
the same view. The fact that plaintiff claimed to be the owner of 
the property and.did not base her case on her right of occupation, 
does not seem do be fatal to her suit. It has all along been her case 
that she was not only the owner but also the occupier of the house 
and this fact has'not been seriously challenged. 


On this ground alone the decision of the Court below must be 
set aside and the case remanded to ‘that Court fid a decision of ee 
other issues that arise in the case. 
- Costs will abide the result. 

(1) (1918) 23 C. W: N. 511 ; I. L. R. 46 Calc. 566. 
(2) (1907) 2 K. B. 141. (3) (1908) 1 Ch D. 167. 
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Against this decree, the defendants appealed under clause 15 
of the Letters Patent. 

Babu Rishindra Nath Sarkar for the Appellants. 

Babu Debend-a Nath Mondol for the Respondent. 


"The judgment of the Court was delivered by 


Mookerjee J*—This is an appeal under clause 15 of the Letters 
Patent from the judgment of Mr. Justice Huda in a suit instituted 
for the removal of an obstruction to access of light and air in 
a house claimed by the plaintiff as her own property. The suit was 
decreed by the trial Court. On appeal, the Subordinate Judge dis- 
missed the suit, on the ground that the plaintiff was a benamidar of 
her husband and could not consequently maintain a suit for enforce- 
ment of right of user of light and air. On appeal Mr. Justice Huda 
has set aside that decision and has remanded the case for consider- 
ation on the merits. The judgment of Mr. Justice Huda is based 
on the ground that the plaintiff had a right of residence in the 
house @s the widow of the late owner and that that alone was suffi- 
cient to entitle her to maintain the suit, On behalf of the 
appellant it has been argued that this aspect of the case was 
propounded for the first time in this Court and should not have 
been considered. We need not examine whether this objection 
is or is not well-founded because it is plain that the decree of 
the Subordinate Judge cannot be supported on the ground 
assigned by him. The decision of the Judicial Committee in 
the case of Gur Narayan v. Sheolal Singh (1), shows that the 

“bengmidar has no beneficial interest in the property that stands in 
his name but he represents in fact the real owner and so far as 
their rélative legal posiNog is concerned he is a mere trustee for 
him. In this view it is difficult to understand why in such circums- 
tahces an action cannot be maintained in the name of the benamidar 
in respect of the property although the beneficial owner is no party 
toit The bulk of judicial opinion is in favour of the proposition 
that in a pro:eeding by or against a benamidar, thè person benefi- 
cially entitled is fully affected by the rules of res judicata. It is 
open to the latter to apply to be joined in the action, but whether 
he is made & party or not, a proceeding by or against his represen- 


tative, in its ultim@te result, is fully binding on him. On this prin- ` 


ciple itis clear that the fact that the plaintiff is a benamidar in respect 

of the house to which, she alleges, the right of easement of light and 

air has been annexed, is nota ground for dismissal of her suit. We 

do not decide whether the evidence establishes that such right has, 
(1) (1918) L Ly R. 45 Calc. 566. , 
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Civit, in this. case,” been. acquired in: accordance: with. law. We 'com- 


iar. . fine our decision to one point, namely, that the fact.that the plain- 
€ tiff is a benamidar does not disentitle her IO. maintain this suit. 








„Panchu 
“Matangial_ Dehi; The result is that the. order of remand made by Mr. Justice 
D— Huda will stand but not for the reasons assigned by him, and "thé 
Mookerjee, yt os appeal will stand dismissed without costs. . : : 
ae A. T. M. | | d — Z. P. Appeal dismissed, \ 
c . Ya Se ' 
E - 

TA Before. Mr. Justice Greaves, e. ox 
bid 2 uu SUDHIR CHANDRA DAS. eue 
tgat. $ ` . d : ` .®..- 
wl m $ "IL "v. IH . - E ER 

ok de "RASSÉSWARI CHAUDHURI AND orftnns* | = 


Jor, lability af Hindu Wils Act XXL. of. tho’, section 216 Will - cone 
‘taining nó power to carry en business—Court's direction wot taken—Debis 
incurred in carrying on business—indemnity—Delay in filing accounts. 


A died leaving a will dated the trth December, 1904, whereby he appointed 

. his wife B and. another person :executors.and gave B power to adopt a son to 

him, and made the ‘adopted’ son proprietor of. his estate. His estate consisted 

inter alia of banking businesses atC and D. The banking businesses were the 

ancestral businesses and the backbone of the firm, although they were to a great 

extent hazardous and the credit of the estate ‘rested entirely í on the businesses which 

were carried ‘on by ‘borrowing money and were without capitgl. On “the aith 

May, 1905, after discharging a caveat, a probate was issued to the executors. 

When the caveat was entered'on the /sth- April, 1905,. administrators pondénte 

. lite were appointed. The plaintiff was adopted on the 26th April, 1906. The 

executors after the issue to them of probate, without obtaining the leave or direc- 

ions of the Court cgntinued the testator’s business, though no power was given 

to them by. the.will, down to the 19th April, 1912, when they stopped paynient 

at c and D, the laiaiddt during the period the executors: were carrying on the 

business, ‘lent money on Aafchitfuz to the business, the account being a running 

one and all the sums now claimed by the claimants were in. respect of liabilities 
incurred by thé executors during thelr .conduct of the busifess : 


Held, that when probate was granted to the. executors, the whole of the 
testator's estate including the business, vested In them sid that they held it 


liablities a as s such. - 


2. a - 1 - =- € E 


` * Original Civil Suit No. grg of rga. * 7 770 700 70 
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. That under section 216 of the Hindu Wills Act, their duties were to collect 
with reasonable diligence the property of the testator and the debts due to 


him. 
e 


That thelr right was not to carry on the business foran indefinite period but 
only for the purpose of realisation as one of the assets of the estate. 
` That the executors were personally liable for the debts and had no general 
Fights of indemnity out of the estate: Re Evans (1) and Strickland v. 
Symons (a). A 
“That if the ‘assets had accrued tq the business and through it to the estate 
during the trading, the executors would have been entitled to the indemnity 
from the estate for what it had cost them to obtain such assets if they were 


not indebted to the estate, and the creditors could stand in their shoes to the. 


extent ‘of the executors’ rights. 


Mere delay:in filing accounts does not duos any right of indemnity that may 
exist ; for such right to exist, the executors must Show that they are not indebted 
“to the estate, . ENS 


dues H. D. Bose and Sudhir Chandra Das for the Plaintiff. 
Mestrs. B. N. Mitter and K. C. Bose for the Defendants. 


` The facts apþear from the following judgment of 


, Greaves J: —This is a claim for Rs. 28,286-13-6 put forward by 
the firm of Ram Kissen Das Bagri in the administration of. the 
estate -0f. one Srish Chunder Das. The. following . issues were 
raised ; 


(1) Was any money advanced dy Ram Kiss Das Bagri if so 


when’ and to whom ? - 


(a) If the debt was in fact incurred in catrying on the testator's 
büsiness, were the executors ‘entitled or justified in carrying on the 
Vusiness at the date When such debt was incurred, and was such 


debt properly incurred and has the testator’s -estate benefited 


meet i "s s 

- (3) Are the executors entitled to be indemnified oùt, of the assets 

3 of ‘the testator or any “part thereof in fespect of. the debt in 

question È 

- (4) Is the claimant entitled tó be subrogated to the’ right of 
aemm if any; of the executors ? Se : 

: (5) What sum, if. any, is the- claimant Suni to recover: out of 
the estáte ? i 

* (6): Was the business mentioned “in the ‘pleadings ancestral ? 

- (7) Was the business carried. on with the assent of the guardian 
“Of Sudhir ? ie 


M 


(1) (1887) Le R. 34 Che-D. 597.» .-— (2) 0884) LIR, 26 Ch. D. 245. 
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(8) Was the business carried on with the assent of the creditors 
of the estate or the legatees under the testator's will ? 

Srish Chandra Das died on the r2th December, 1904. leaving 
four daughters and a widow the defendant Rasseswari Ghaudhurapi. 
Srish left a will dated the 11th December 1904 whereby he appoin- 


ted as his executors Sm. Rasseswari and one Rajahi Mohan Das and ` 


gave his wife power to adopt a son to him, and made the adopted 
son proprietor of his estate. He gave monthly allowances to two 
ofhis daughters and gave them two houses. The executrix and 
executor applied for probate ofthe will in the Dacca Court, anda 


caveat having been entered by one Indumoni on*the 5th April 1905, 2 


Chunder Kumar Dutt and Amar Chand Laha were appointed 
adminis rators pendente lite. They made a report to the District 
Judge of Dacca on the goth April, rgos, stating that the estate con- 
sisted inter alia of (Y) a banking business at Dacca (2) A Banking 
business at Calcutta, that the banking business was the backbone 
of the firm although it was to a great extent hazardous and tifat the 
credit of the estate rested entirely on this business which was 
carried on by borrowing money and was without capital. 

On the roth April, 1905, the District Judge of Dacca passed an 
order as follows: “ I think that the administrators should continue 
their business on the lines which have been followed heretofore but 
avoiding transactions which are essentially speculative in their 
nature” 

The. e businesses are, it is admitted for the purpose of these 
proceedings ancestral businesses. 

On the 24th May, 1905, the caveat was discharged and probate 
issued to the executors. kd . 

On the 26th April, 1906, the plaintiff Sudhir was taken i in adop- 
tion by Sm, Rasseswari to Srish. 

The executors after the issue to them of probate without obtain- 
ing the leave or directions of the Court continued the testator's, 
business down to%the tgth April 1912 when they stopped payment" 
in Calcutta and in Dacca, the claimant during the period the exe- 


cutors were carrying on the business lent money on 4Aatchittas to . 


the business, the account being a running one and all the sums 
now claimed by the claimants are in respect of lifbilities incurred 
by the executors during their conduct of the business. On. the 
27th April 1912 the plaintiff Sudhir commenced the. present suit 
for administration of Srish’s estate and 4 decree for administration 
was passed on the 6th May 1913. -The following further facts 
show why the adminstration has not been completed. In August 


Vor, XXXV.] . HIGH COURÉ. 


1917 an application was made to revoke the grant of probate, the 
probate was revóked but on appeal there was a remand to enable 
the will to be proved: in solemn form, and on the 19th August, 
1919 proceedings were stayed in the administration suit. In Sep- 


tember 1919 the plaintiff attained his majority, in January, 1920 . 


güministration with the will annexed Was granted to the plaintiff 


and in March 1920.the stay of proceedings was removed, Shortly . 


put the contentions of the partieg are as follows: 


The plaintiff contends that Srish's estate is not liable forthe. 
present claim but that the only persons liable are the executors. 


personally The claifnant contends on the other hand that; Sm, 


Rasseswari as manager could carry on the business and bind the , 
infant and the estate, and that it was the duty of the executors to. 
keep and preserve the business and to hand it over to the plaintiff. 


as à geipg concern and that the executors, although executors, were 


de facto managers. The ciaimant further claims to stand in the. 


shoes of fhe executors in respect of their right of indemnity from 
the estate. Various authorities were cited to me but none really 
seem to me to be in point and I have not been able myself to find 
any authority which covers the point. I think there is no. doubt 


that on the 24th May, 1905, when probate was granted to the exe-. 


cutors the whole of the testator’s estate including the business 
vested in them and that they held it from that time not as managers 
but as executors and subject to their rights and liabilities as-such. 
Their duties therefore were to collect with reasonable diligence the 


propesty of the testator and the debts due to him (See Hindu Wills. 


Act section 216). The will contained no power to carry on the 
business and they did *nof, as they might have done, seek the 
directions of the Court with regard to it. Consequently their right 
was not to carry on the business for a indefinite period but only 
for the purpose of realisation as one of the ‘asséts of the estate, 
They carried it on from 1905 until 1912 when the business stopped 
payment—a longer period than was presumably nefessary for the 
purposes of realization and on the evidence not for realisation. 
Under these circumstances, I think the law is clear namely, that 
the éxecutors-are personally liable for the debts and.have no gene- 
ral right of indemnity out of the estate; Re Evans (1) ; Strickland 
v. Symons (a) ; Williams on Executors 11 Ed. Vol. II. 1537. If how- 
ever asséts have accrued to the business and through it to the 
estate during the trading, th€ executors are entitled to be indemni- 
fi&d fromthe estate for what it had cost them to. obtain such assets 


(1) (1887) L. R. 34 Ch. D. s97. ° — (2) (1884) L. R, 26 Ch, D. 245. 


Sudhir | 


v 77 
Rasseswarl. 


Greaves, F., 


—S 
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€i ^C if they are not indebted to the estate, and the creditors.could stand , 
92... in their shoes to the extent of the executors’ rights, Such being t the | 

law as I conceive it it remains. to consfder what is the position ` ' 
Sudhir 


here. Nritya Gopal Das who: was ` examined on commission, stated | 
Rassgiwari. ‘that he was employed for some 27 years in the service of this estat . 
Greaves, f° ahd that he was al along employed in the binking | department. 
es and that he was so emyloyed after Srish’s death. . He stated that“ 
after Srish’s death the executors carried on the business not for 
winding up, but that they entered into fresh transactions ; that it - 
was carried on upon an extensive scale and was a risky business, 
He stated that at Srish's death (rath December rgo4) the cash in, 
the till of the banking business at Dacca was Rs. 36, 920:3:9 
and im the Calcutta banking business Rs. 7721-15-6, he gave 
the figures as to . the capital in the business and the losses. 
during the time the business was carried on. Having read this evi- 
dence, it seems to me clear that the banking business was carried. 
on at a loss and indeed I cannot find that counsel who &ppeared 
. for the applicants sought to show to the contrary fram the evidence. 
In argument before me, however, it was suggested that assets were 
purchased for the estaté out of the business and that the estate has 
benefited. From the evidence, however I find nothing to support 
this contention, and it seems to have been raised before me in argu-, 
ment for the first time. Moreoyet itis noticeable that in the case 
of Sudhir Chandra Das y. Gobinda Chandra Roy (1), where the 
carrying on of this business was under discussion, no suggestion ' 
was ‘made that profit or benefit to the estate had resulted from,carry- 
ing on this business. Chitty, J. at p. 543, states “ The executors ° 
continued to carry on the business ofthe testator and for that pur- 
pose appear to have borrozed very large sums'of money, Their 
management was not.successtul and the estate became more and 
° more heavily involved and again “The business bad gone from 
bad to worse, and in 1912 it was finally closed.” 

1 am not suggesting that the findings in that suit are binding dn 
the claimant here, but it is curious that if there is anything in the 
suggestion now put forward,.that it was never even urged or sug- 
gested in the case reported in 45 Calcutta, On the facts and mate- 
rials before me andon the law as applicable fo these facts and 
materials; it does not.appear that the executors are entitled to any 
indemnity under the circumstances of this case. in respect of the 
sums borrowed by.them for the purposef of the business, and I hold 
on these facts and. materials (r) that the business was not carried on 


(4) (1917) 1. L. R 45 Calc. 538; . 





.— (3) The answer is in the nefatiye. 
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merely for.the purposes of realization (a) that it-was in fact carried 


on at a loss and that no benefit accrued to the estate. 
. 


Admittedly the claimants’ rights stand or fall by thé rights of the 
executors and if they have as I hold no right of indemnity from the 
estate, it follows that the claimants have no such right. 


But I am asked to say that these prockedings are premature and 
that I shoild.before dismissing.the claim wait until. the executors or 
their representatives; have filed their accounts. 


Now the positiqn isas follows; the decree for administration ` 


was made on thé 6th May r913, on the 6th: May, 1916 the executrix 
was ordered to file her accounts on or before the 15th July 1916, on 


the 7th, August 1916 the time for filing accounts was extended and , 


the executrix was given peremptorily until the 15th September, 1916, 
to “Me her accounts. In default the reference was to proceed and 
the executrix was precluded from filing any accounts. On the 15th 
September 1916 the executrix applied for further time but her 
application was refused. So far as the other executor Rajani is con- 
cerned, he is dead and so long ago as the year 1914 he filed a state 
of facts stating (paragraph 13) that he was not in a position to file 
accounts, Under these circumstances I am not prepared to accede 
to the argument that I oughtto waitany longer for accounts that 
will not be forthcoming. It is true that mere delay in filing accounts 
does not destroy any right of indemnity that may exist, but in any 
case for such right to exist the executors must show that they are not 
indébted to the estate. In default of accounts this will be difficult 
if not.impossible, to egtablish. On the evidence before me the 
execütors are prima facié indebted and are accountable, and this 
accountability has not and cannot I think, under the circumstances 
be displaced. It would moreover, appear from the evidence that 
general assets of the estate were used for the business without 
authority under the will or from the Court a course which was 
clearly unjustifiable. 


I answer the issues as follows :—~ 


(1) Money wgs advanced by the claimant to the executors after 
the death of the testator. 


(2) The executors were not entitled or justified in carrying on 
the business as they did, and the debt was not properly incurred, 
and the testator’s estate has not benefited. 


Civin. | 
1921. 
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1921.2 find that it does exist, RS = 04 
ONE (5) Nothing. mE PES ENS. 
9. ï Rd 
Rasseswari.~: (6). Yes. ; . 
Greaves; -F.~ - (7) Yes. ' oe eee 
me ` (8) I have no evidence on this. point. f di ANG 
. The applicant's claim. against the sestate accordingly fails, and 
he must pay the costs to be taxed as of á hearing and the costs will `. 
include the cos's of the Dacca commission. i 
r. Hirendra Nath Dutt : Attorney for the Plai ntift 
Messrs. B. N., Bose & Co. . Attorney for the Defendants. © f 
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APPELLATE CIVIL. 


"Bofors Sir Asutosh Moókerjee, Knight, Judge, and Mr. Justice’ 


Panton., 
e 


RAL CHARAN BHUIYA. AND OTHERS 


X. : 
ii |. " * DEBI PROSAD BHAKAT.* Ne 


Restitution—Inherent power—Ctoll Procedure Cade (Act V of 1908); See. 
144— Execution. Couri—Recalling money improperly paid. ve 


‘Section 144 of the Cbde of Civil Procedure does . not define the full measure of 
the power of the Court to make an order for restitution. The section may be 
taken as a guide to determine in what class of cases an order for restitution may 
be made, so that complete justice may be made between the parties concerned 
aad they) may be restored: to the stafus.quo dnte. E f 

|", éompetent to the execution Court, in the exercise of its Inherent- powet, 
to make an order for festitation to prevent what would be, essentially a^ mis 
carrisge of justice, even in cases not comprised within the terms of section 144 of 
the, Code of Civil Procedure. 1 Beni Madho v. Pran Singh. (1) and other cases. 


` The Court has inherent power. to recall money improperly paid, out : | Mrind- 
lini v. Abinask (2) and other cases, t 


“On the 21st. February, 1916, the’ respondent RUE a - mortgage , decree 
against the appellants. On the 17th July, 1917, the mortgaged property was ; sold in 
execution and was purchased by the decreo-holder for whatever was due to bim 
on the decree at the time of the sale. On the 14th’ August, 1917, the Judgment- 
debtors ‘applied to have the sale set aside under. O. 21, R. go C. P. C. On the 
gth Rebruary, 1918, thé " decree-holder auction-purchaset ‘and the judgment-deb- 
tord‘came to a s:itlement to the effect that if the judgment-debtors paid to.the 
(edfee-holder Rs. 1313 0n qr before the and April, 1918, the sale would. stand 
cancelled; but én default, the fale would stand confirmed. Neither of the two 
contingencies contemplated by the parties, however, happened. The judgment: 
debtors did not pay the full amount specified on ‘the day fixed; they paid only 
Rs, 317, whereupon the. decree-holder agreed to extend thé time for payment till 
the 20th April, 1918, subject to the resérvation that if the balance was not paid 
Within the period specified; the sale. would stand tonfirmed? This arrangement 
like that made on the pth February, 1918, received the ‘sanction of the Conrt. 
On the aoth April, 1918, hawever, the judgment-debtots brought i in only, Rs. 230, 

whereupon the decree-Hiolder again agreed to an.extension of time till the 15th 
May, 1918, subject togthe, condition that if what ‘remained. still due. was not paid 
on er before that date the sale would stand confirmed. Oa the 36th Máy, t918, 


"Appeal from "Appellate Order No. 395 of 1920; re the orden. af M: 
Yusuf Esq, District Judge of: Midnapur, dated. the 27th August, 1930, reversing 
that of Babu Hehari Lal Sarkar, ubordinate Judge of Midnapur, dated the rath 
june, 1920. ` E . y 

(1) (1911) 15 &. bd. 187, . a) (1910) 11 C. L. ]. 535. E 

t See also Gopal v. Hart Token 913) arc. L.]. 624 (626)—Rep. ` d 
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Civit. no payment was made, and an application for further extension of time by the 
n judgment-debtors was refused. On the 17th May, 1918, the sale was confirmed 
ww and the application for.cancellation of the sale, made on the 14th August, 1917, 

Rai: OMS was dismissed. The judgment-debtors on the 7th F&bruary, 1920, made the pre- 
Debi Pr aa: sent application for restitution of the two sums mentioned : : 
M EM Feld, that restitution of the two sums would be ait 
enum Ga F 
=- Appeal by the Judgment-debtors. 1 
Application for'restitution in the course of precede in execu- 
tion. . "e e . 
Babu WAN Nath Bose for the Appellants. 
Babus Lalit Mohan Milter and Santosh Kumar Pal for the 
Respondent ^ | - 
* “The judgment of the Court was delivered by | 
August, 3. Mookerjee J: This is an appeal by the judgment-debtors + 


against an order of dismissal made on an application for restission 
-in:the course of proceedings in execution of a mortgage-decree. 
On the erst, February, 1916 the respondent obtained a mort- 
gage decree. against the appellants. On the 17th July, 1917 the 
“mortgaged property was sold in execution and was purchased by 
the decree-holder. No specific bid appears to have been offered by 
the decree-holdet but it was stated that he purchased’: the property 
for whatever: was due to him on the decree at the time of the sale: 
On the r4th August, 1917 the judgment-debtors applied to have the 
sale set aside- under order 21 rule go of the Code of Civil Procedure, 
-but this application was not heard for a considerable time. On. the 
9th February 1918 the decree-holder auction-purchaser and the judg- 
ment-debtors came to a settleinent to the effeg that if the judgment, 
debtors paid to the decree-holder Rs. 1,313 on or béfore the and 
April 1918, the sale would stand cancelled, but on default the 
sale would stand confirmed.. Neither of the two contingencies 
contemp'ated by the parties, however, happened. The judgment- 
debtors did ` not pay the full amount specified on the day fixed; they. 
paid only Rs. 317, whereupon the deeree-holder agreed to extend- 
the timé for payment till the 20th April 1918, subject to the reser- 
yation that if the balance was not paid within tbe period specified, 
the sale would stand confirmed. This arrangememt like that made 
on the gth February 1918 received the sanction of the Court. On 
the 20th' April 1918, however; the judgment:debtors brought in only 
Rs. 230, whereupon- the decree-holder again agreed to an exten- 
sion of time till the 15th May 1918, subject to the condition that 
if what. remained still due was not paid on or before that date the 


- 
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Sale would stand confirmed, On the 16th May 1918, no payment Ciythey 
was made and an application for further extension of time by the 1921, 


judgment-debtors was refused. The consequence was that on the 
day following, the 17th May 1918, the sale was confirmed and the 29. 
application for cancellation of the sale, made on the r4th August Debi roa a 
1917, was dismissed. The effect of the order for confirmation was Mookerjepy T. 

f that under section 65 of the Civil Procedure Code the title to the rur 
property purchaséd by the decree-holder vested in him as auction: 
purchaser from the date of the sale, and, as the decree-holder had 
agreed to take the property for whatever sum was due under the 
mortgage decree, thg result was complete satisfaction of the claim 
under the mortgage. The position then was that although the 
judgment debt was satisfied in full by the purchase of tne mortgag- 
ed property by the decree holder, he still held in his hands the two 

"sums of Rs. 317 and Rs. 230 paid to him by the judgment-debtors 
on MY 2nd and aoth April 1918 respectively This was overlooked 
at the time when the order for confirmation was made ; for it is in- 
conceivable that if the matter had been brought to the notice of the 
Court, an appropriate order would not have been made in his 
behalf. The judgment-debtors however waited till the yth Feb- 
ruary 1920 when they made the present application for restitution of 
the two sums mentioned. The Court of first instance held that the 
judgment-debtors were entitled to a refund of the amount claimed, 
Upon appeal the District Judge has reversed that order on the 
ground that the remedy of the judgment-debtors lies by way of a 
regular suit in the civil Court. We are of opinion that this view 
cannot be supported. : 
e There is no doubt that the case before us is not covered by the 
express terms of section” 144 ofthe Civil Procedure Code which 
recognises the principle of restitution. The question consequently E 
arises, whether it is competent to the execution Court, in the exer- 
cise of its inherent power, to make an order for restitution with a 
wew to secure complete justice between the payties concerned. 
Our attention has been drawn to the decisions in Dinesh Prasad 
v. Sankar Chaudhury (1); Raghu Singh v. Shew Prosad (2), and 
Raj Raghubir v. Jai Indra (3), where restitution was directed on 
reversal of a decree under circumstances which might be taken to 
attract the operation of section 144 of the Civil Procedure Code ; we 
need not consequently discuss the applicability of the principle 
deducible from those cases But it is plain from the decisions 


brad 
Rai Charan: 


(1) (1904) ach. ]- 537. (a) (1912) 16 C. L.J. 135. - 
(3) (1919) L. R. 46 1. As 928, TELE 
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of this Court in Bent Madho v. Pran Singh (1); Narendra Chan-' 
dra v. Jogendra Narain (2) ; Ashutosh v. Upendra (3) ; Atul v. Kunja 
Behary (4), and Amirannessa v. Kurimarfnessa (5), that the execu- 
tion Court is competent, in the exercise of inherent: power, to: make. 
an order for restitution even in cases not comprised within the: 
terms of section 144. A similar view has been "Taken elsewhere, as 

appear from the judgments in Collector of Meerut v. Kalka 
Prasad (6), and Sukhdeo v. Rito Singh (7). ‘The only instance where 
a restricted view has "been taken of the competence of the Court to: 
make' an order for restitution in cases not governed by section 144: 
is Safaraddi v. Durga Prosad (8), which has been unfavourably com- 
mented upon in later cases, such as, Ashutosh v. Upendra (3), and 
Sukdeo v. Rito Singh (7). There can, inour opinion, “be no room 
for dispute that-the Court is competent to exercise its inherent power 

in cases of this description and this has indeed béen recognised ` 
by the Judicial Committee: In: the case of Pryag ‘Naran: v. 
Kamekhya (9), it was ruled that the -Court has inherent power to: 
make réstitution and a party entitled to it should not þe referred to a 
regular suit merely because the case may not fall within the ` pur- 
view of the appropriate section of the Code of Civil ‘Procedure. Lord 
Macnaghten ` observed that as precisely the same relief would : "be 
obtained "whether the applications were madé^in a Separate > suit 
or in ' the execution proceedings. the ‘litigant ` should “not 
be ^ drivén. “to a separate skd To- the same “effect. is the 
óbsérvation* in Shàmu Patter v. Abdul  Rajaó Sahib (10 
namely that every court trying- civil cases-has inherent jurisdiction 
to take cognizance of questions which go to the root of thé- ‘stibject 
matter of controversy between - the parties. -The ‘principle : was 
recóghised againin Prabhu Dayal wi Kalyan Das (Xx) where “tho 
Jutlicial Committee affirmed the ' décisién of thé: ‘Allahabad High 
Court in Par?À« Dayal v: Ali Ahmad (12).- In: the case before us; | 
there ‘is no questfon that if the’ matter had’ not been overlooked/at 
the time of the®confirmation of- the sale; an.order “for - restituttoni 
would - have» beén -made. -Consequently the observation of Lord 
Sh ae Debi Baksh v. Habib Shah (13), applies- namely that 


Tis aa ies -o6 . m 
à) (gu) m C. L. a 187. _ (2) (1914) 20 C. L.J. i 

* (3) 0916) 24 C. L. ].467.. «c i. (4r(1912237 C- L. } 481. * 

t. (5) (1914) 18 C. W.N. 1299. . , (6)-(1906) I. L. R. = Ai 665. 

` 47) (1977) 2 Pat. L. J. 361. QI (1912) r6 C. Li I: ; 


549)-(1909) L: R..36 L A 197; I. L/ Regt A. 5515 ro en h 257. . 
' (10) (1912) L. R. 39 I. A. 218; I.L. R 35 Mad. 607. 

(11) (1515) L. R. 43. .1. A. 433.1. L: R. 38 All. 1684 23 G: L. J. 41ta 

. (12) (1609) I. L. R. 32 Alf. 79. A 

(13) (1913) Le Re gob A. 151; L L. R 35 Ait. ái 18 C. E. peg 
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quite apart from.section rst any Court might have rightly considered 
itself to possess an inherent powerto rectify the mistake or omission 
which had been inadvertently made. There is a long scries of cases 
in this Court jrhere it has been ruled that: the Court has’ inherent 
power to recall money improperly paid out; amongst these reference 

y be made to MAnalini v. . Abinash» (1) ; Nobin Kali v. Bana- 
fata (2), and Jogesh Chandra Ray v. Yakub Ali (3). We hold 


accordingly that “the execution Court “had ample power to 


make an order to prévent what would be essentialy a miscarriage of 


justice. We may. add that a possible difficulty, indicated by. 


Lord Sumner, as toethe applicability of section 151 in Sabitri£ v: 
Savi (4); namely, the. difficulty -of invoking the inherent power of 
the Court when there is an express, provision to the contrary in a 
statute, does not arisein the case before us. Here section 444 


“does not-define the full measure of the power of the “Court to make. 


an order for restitution ; we may consequently take the provisions 
of that section as a guide to determine in what class of cases an 
order for restitution may be made, so that complete justice’ may be 
made between the partiés and they may be restored to the s/a/us 
quo ante. Thereis thus no escape from the conclusion thot an 
order for restitution should be made in this case.'. i» ^. 

.. Finally, the respondent has urged that as execution E DE 
he has suffered injury by reason ofthe delay in the confirmation 
of sale and that this, circumstance should be borne in mind when 
an order for restitution is ‘made. This contention is obviously 
entitled to some cdnsldétitfion. But we obsétve that'the Court of 
first instance did-not diréct'à refurid of the sums paid by the judg- 
raent-debtors with interest. The decree-holder has had the benefit 
of those payments for a considerable length of time,-and if there was 
delay in the confirmation of sale, he was in part'at least responsible, 
bécause he consented to an adjournment on receipt*of sums handed, 
over to.him in part satisfaction ‘of the decree, The judgment- 
Gebtors. were no doubt ultimately. unable. to carrypet theig..engage- 
ment; but this::does’,not justify the conclusion that they should 
forfeit ..the sums.they paid. . In these circumstances, we hold that 
the, proper order .to make is to allow the appeal. and to, restore the 
order of the Coyrt*of first instance, There will akh ng order tr costs 


‘either here er in a the, Courter the District Jade: E 


APTAM; 50D c. fi. . Xu C pes Appeal allowed: 
(1) (1910) 11 C. L. J. 533- (2) (1905) 2 C. L. J. 595; L L, R. 3a Cale: ga. 
(3) (1912) 17 C. WEN. 268g. 11.2 SHEL od se ey quei) 
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Poe Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
4 E Panton. 


BAMA CHARAN CHAKRABARTI AND OTHERS 
s . 
v. : 
: $ ; è . , 
NIMAI MANDAL AND OTHERS.“ | N 
Limitation— Limitation Act (1X of 1908), Sec. 20 (2,—Mor¥gagee in: possession 
under invalid agreement of sale—Party, if can take up inconsistent positions. 
- Section 20 sub-section (2) of the Limitation Act does not refer expressly to the 
intention of the party who receives the reat or produce and can be construed to’ 
apply wherever mortgaged land is, in fact, in the possession of the mortgagee. 
In such an event the receipt of the rent and produce of the land may be deemed a 
payment for the purpose of sub-section (1), ` 
Where a mortgagee has obtained possession under an invalid agreement for, 
sale, his possession may be deemed to be that ofa mortgagee when it ig gtab- 
lished that the agreement was inoperative in law and he may be called upon'to 
account for the rents and profits as if he were the mortgagee in pessession : 
Robertson V. Norris (1). 


e 
A party litigant cannot be permitted to take up inconsistent positions in Court 
to the detriment of his opponent : Giris v. Bepin (2) and Bhaja v. Chumni (3). 


Appeal by the Plaintiffs. 
Application under order 3}, rule 5 of the Code of Civil Proce- 
dure for a final decree in a mortgage suit. d : 


'. The material facts appear from the judgment. 
Babu Bhupendra Nath Basu for the Appellants. 


Babu Khetra Mohan Ghose for the Respondents. . 
i CAŅ 


L4 
The judgment of the Court was delivéred by 


Mookerjee J: This appeal is directed against an order of 
dismissal made on an application under order 34, rule s. of the 
Code of Civil Procedure for a final decree in a mortgage suit. The 
preliminary decfee was made on the 6th April rgo and the mort 
gagor was thereby allowed six months to pay the ámount found due, 
The present application for final decree was presented on the 2nd 
October 1917. “An objection was thereupon ix that the applica- 


#Appeal from Appellato Decree. No. 1430 of 1919, against the decree of D. N. 


. Delevingue Esq., District Judge of Midnapur, dated the roth March, 1919, affirm- 


ing that of Babu .Lalit Mohan Bose, Munsiff of Tamluk, dated the 23rd, July, 
1918. | : ; "e a oe EC 

(1) (1858) 1 Giff. 421. (2) 1917) 37 C. L. J. 535. e cd » 

(3) (1906) 5 C. L. J. 95 (105) p 1: C. WV. N, 284. 
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tion was-barfed. by limitation. The mortgagees decree-holders 
urged that they were entitled to the benefit of section 20 sub-section 
(2) of the Indian Limitation Act. The Courts below have over- 
ruled this contention and dismissed the application. 

The case for the mortgagees decree-holders is that in 1912 the 
‘mortgagor agreéd to transfer the’ equity of redemption to them in 

atisfaction of their dues under the “mortgage decree, that in pur 
suance of this agreement: they 'entered into possession of the mort- 
gaged properties and that since then they have held” possession, 
though the mortgagor did not carry out his agreement by execution 
and registration of the proper deeds. On the other hand, on the- rst 
April 1917 the mortgagor transferred the property to the fifth defen: 
"dant who dispossessed the plaintiffs. During the period that the 
plaintiffs were thus in possession they received the rents and profits, 
‘and théir contention is that this is ‘sufficient to savé the present 
applffiion from the bar of limitation under section 20, sub-sec- 
tion (2) gf the Indian Limitation Act. That sub-section provides 
that " Where mortgaged land is in the possession of the mort- 
gagee, the receipt of the rent or produce of such land shall be 
deemed to be a payment for the purpose of sub section (1)". Sub- 
section (1) provides that, ‘ Where interest on a debt is, before the 
expiration of the prescribed period, paid as such by the person 
liable to pay the debt or by his agent duly authorised in this behalf, 
a fresh period of limitation shall be computed from the time when 
the payment was made.” The fifth defendant controverts this 
argument on the ground: that as the plaintiffs professed to be in 
: possession, not as mortgagees but as owners of.the disputed property, 
the recejpt of the rent and produce ofthe land by them cannot be 
deemet to be'a payment tô the mortgagee within the meaning of 
section 20, sub section (1). Weare of opinion that this ccnten: 
tion is not well founded. 

In the first place, section co, sub-section (2) does not refer 
expressly to the intention of the party who receiveg the rent or 
produce, and may well be construed to apply wherever mortgaged 
land i is, in fact, in the possession of the mortgagee. In such an 


event the receipt of the rent .and produce of the land may be - 


deemed a paymentefor the purpose of sub-section (1). In the 
second place, where a mortgagee has obtained possession under 
an invalid agreement for sale, his position may be deemed to be 
that of a mortgagee, when it is established that: the agreement ‘was 
inoperative in Jaw, and he may be called upon to .account for the 
rents and profits as ‘ifhe were the mortgagee: in possession... In 
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support of this proposition reference may be made'to the. decision 
of Stuart V.. C.^in Robertson vy. Norris (1) ; see also Bishop v. 
-Shar (2). This does not. militate against the proposition that, as 
in Blenerhassett v. Day-(3), and Page v. Linwood (4); a mort- ` 
gagee is not bound to account for profits recieved Uy him out of 
the mortgaged property, if they were received in an altogether 
different character : Parkinson: v. Hanbury (s. The sama 
‘view. was adopted in -Ramavatar v. Tulsi Rrosad Singh (6); 
Ariaputhira` Padayachi v. Muthukomaraswami Padasachi (7) and 
Thotakura v. Pepakayal (8): On. the second case, Aruja puthira 
Padagachi v. Muthukomaraswami Padmagachi (7), a mortgagee 
obtained possession of the mortgaged premises on, the basis of an 
invalid contract for sale of the, equity of redemption,; The mort- 
gagor subsequently. instituted a` suit for redemption. . The mort- ` 
gagee set up a title by adverse possession. The mortgagor pleaded 
that as the -contract for sale had proved abortive, the .mampagee 
could have been in possession only in his character as moxtgagee 
and that such possession could not-be deemed in law adverse to the 
mortgagor. This contention was upheld and it, was ruled “that the 
rights of the parties must be.determined on the basis of the events 
as they had happened and not on their intentions which had;;not 
been carried nto. effect, Inthe case before us, the contention.of 
the respondent i is self-contradictory. If-he maintains that there was 
a valid contract for sale. of the equity of redemption and that the 


- title of the plaintiffs thereunder was.unimpeachable,on the, prin- 


ciple that equjty regards that as done which should have. been done: 
Walsh v. Lonsdale (9) ; Maddison v. Alderson (10): - Spamkisor v. 
Dines: (a), he has clearly acquired no valid title to .the property by s 
his purchase on the rst April 1917 because, -on this assumption his 
vendor. had no subsisting | interest on that date. ‘ta. transfer. . On the 
other hand, if he maintains that the contract for sale: was not legally 
carried into effect, that the mortgagee never obtained.a title, to the 
equity.- of-r¢dgmption so as to. become fall owner of the, property, 
he. could have been in possession pnly as a mortgagee, and the re- | 
ceipt of the-rents and profits by him, must attract the- operation of . 


. section, 20, sub-section (2). A party litigant, itis well: settled, can- 


not be permitted: to take - up inconsistent . positions in cont to the 
i) VE. 1 Gis: aie id p a (2) (1704) 2 F Viiniti 469. 
"(sy G811) 2 Ha and Re iog- ba 7E) (4837) 3 c. and Fr 399. 

2, 45) (1967). L (16 4 

x Gat hye 4c. eT a! 16 C: WI. 37. : : 

og): 0912)^L. LcR. Vs 4234. > (3) (t9g15Y 31 I. C. 678.. Qi ces 
~(9) (1882) a1 Ch. D. 9. . bio: (1833) 8 App. Cas. 467 

e arf (gro): €. Li E 76: 
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detriment of his opponent: Giris v; Bepin (x) ; Bhaja Chowdhury: 


v. Chuni Lal(2). The fifth defendant was entitled to make his 
choice from the two-alternatives mentioned ; either of them is fatal 
fo-his defence. We hold accordingly that the plaintiffs must be’ 
deenied to h&ve been in possession as mortgagees and that the 
present application j $5 not barred by limitation inasmuch as section 
(26; sub-gection Ya) of the Indian Limitation Act is applicable. ) 
The result is that this appeal is allowed, the decree of the Dis 
trict Judge set aside and the -case .remitted fo the Court of first, 
instance to be re-tried. We are, informed that none of, the questions 
on the merits in controversy between the parties,. has been yet 
investigated. The Court. will consequently proceed to: determine: 
the matters in issue between them. The appellant is entitled to, his 
costs both in this Court and in the Court of the District Judge.- 


D 


‘AT M, C POTE du allowed : ' Case remitted: 
(tigiz) 27 C. L. J. 435: 
(a) (1909) 5 C. L. ]::95 (105), 11. C. W. N, 284. 





Before Si» ante Mookerjee, Knight, Judes, and Mr. Justice 
BR ue e hE e - ‘Panton, 


"^" *'' INDRAMANI DASI 
* s SURENDRA NATH, MANDAL AND ANOTHER 
Prud oum Jetree— Decree for ‘maintehance—Charge on property, crt 


‘ated—Claim for future maintenance—Ciril Procedure Code (Act V of 1908); 
:0. 34 Rules 14,15—Separate suit. d 


* The mortgage charge mentioned in’ ‘rule 14 of order 34 of ‘the Code of Civil 


Procedure, i isa 'mortgsgé ot “charge existing peer to thé; date of. the decree and 
not ong created:by the decree. * lih 


“The principle that. a persèn who ‘holds ‘a mortgage or charge should have 
recourse to e sult, is.regognised for the benefit'of' the person against whom the 
mortgage or charge may have to be enforced and it is competent to such a person 


" a Áppéal ftom Appellate Order No; 364 of 1920, against the order of Maham- 
mad Yusuf Esd., District Jadge'o Miduapur, "dated the 19th July, 1920, reversing 
that of ‘Babu. Hira Lal Das. Gupta, Munsif of-Contal, dated the 18th May, 
LS, Cono E DG ocu VETE Wm udvowÉ ^ ox no 7 
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tö waive the protection accorded to him by the provisions cf rule 14 of order 34 


_ of the Code of Civil Pracedure, 


The petition of compromise which was incorporated in the decree, stated ‘that 
the plaintiff would be entitled to maintenance at the rate of Re. 4 per month and 
that if the amount was not paid from “month to month, the plaintifigwould be entitl- 
ed to realise the sum from the defendant by execution of decree. The petition final- 
ly recited that'all the properties mentioned in the schediile to the plaint would 
remain charged for the payment of the allowance settled as maintenance t - 

7 Held, that the decree-holder was entitled to recover in execution without fure 
ther ‘suits, the allowance as it accrued due, i ES , 

` That it was not competent to the judgment-debtors to resite in execution 
proceedings and contend that notwithstanding the expresq provisions of the-decree, 
the decree-holder must be driven to, a separate suit, 


Appeal by the Decree-holder. 

Application. for, execution of a decree for maintenance, * 
The material facts appear for the judgment. La 
Babu Santimoy Majumdar for the Appellant. "E 
Babu Apurba Charan Mukherjee for the Respopdents. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the daho 
against an order of dismissal made on an application for execution of 
a decree for maintenance. The decree was made by- consent of 
parties on the 27th May 1914. The petition of compromise which 
was incorporated in the decree stated that the plaintiff would be 
entitled to maintenance at the rate of Rs. 4 per month and that if 
the amount was not paid from month to month, the plaintiff would 
be entitled to realise the same from the defenants by execution of 
the decree. ‘The petition further stated that a sum of Rs. 287 was 
payable on account of arrears of..maintenance, and that this, sum 
would be leviable in execution in two instalments of Rs 200 and 
Rs. 87 respectively. The petition -finally recited that all the pro- 
perties mentioned in the schedule ta the plaint would remain-charged 
for the payment of the allowance settled as maintenance. The decree 
directs that the suit be decreed in accordance with the compromise, 
that the sum of Rs. 287 be paid by the. defendants to the plaintiff 
and that ‘on default-of payment of the first instalment, the plaintiff 
do realise the whole amount by sale: of the properties mentioned 
in the schedule, In answer to the present application for recovery 
of maintenance, at the prescribed rate, ig execution, the judgment- 
debtor urged that- the amount could not be recovered in execution 
and that it was obligatory on the plajntiff decree-holder to institute 
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a suit for enforcemeiit’ of the charge created by the decree,. This: 
contention was overruled by the Court of first instance but on appeal . 


the District Judge has given effect to` the objection and. dismissed 
the. application for execution on the ground that the. decree-holder 


was not.competent to sell the properties in execution without re-. 


.course to a suit for enforcement of the charge. On behalf of the 

d appellant decree-holder, it has' been argued before us that the. view 
taken by the District Judge is erroneous and that she is, competent 
to execute the decree notwithstanding the provisions of order 34: 
rules 14 and.15 of the Code of Civil. Procedure. This view has been 
controverted on behalf of the respondents judgment-debtors who: 
have further urged that the decree is for arrears of maintenance. 
alone and does not, if correctly interpreted, entitle the plaintiff to 
realise future maintenance by execution, 

In our opinion, the construction placed upon the decree by the 
respondents does not give effect to the intention of the parties. The 
decree dncorporates the petition of compromise which stated ex- 
pressly that the amount of maintenance payable in future was fixed 
at Rs. 4 per month and that on default of payment such sum would. 
be recoverable by the plaintiff by execution. "The statement in the 
decree that. the suit: be decreed in accordarice with the petition of 
compromise plainly gives effect to this clause. Stress is laid on the 
fact that this clause was not explicitly recited in the decree, while 
thé othér clause "was expressly: incorporated, but that was done 
obviously for the reason that" the sum specified had already fallen 
due. We cannot further overlook the circumstance that the con- 


struction now put forward had not been suggested by either of the- 


parties“ in the Courts below, We hold accordingly that this is a 
decree for payment of future maintenance. The question thus arises, 
whether the decree can be executed notwithstanding the provisions 
of-order 34: rules 14 and 15 of .the .Code of Civil Procedure or 
whether the: decree-holder is underan obligation to enforce the 
eharge by.a suit, We are of opinion that this question should be 
answered in favour of the decree-holder. , 

Rule-i4 of order XXXIV provides as follows:.‘ Where a mort- 
gagee has obtained a decree for the payment of money in satisfaction 
of a claim arising ander the mortgage, he.should not. be - entitled . to 
bring the mortgaged property to a sale otherwise: than by: in- 
stituting a suit for sale in enforcement of the mortgage, and he may 
institute such suit, . notwithstanding anything contained in order II 

‘tule’ 2." Rule’ 15 provides as follows: ‘ All the. provisions con- 
tained in this order as to the sale or redemption of mortgaged 
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property, shall, so far as'may be, apply ..to “property: subject toa s 
charge within the meaning of section 100 of the Transfer of Property. . 4 
Act, 1882.” . The language of rule 14 makes it. clear that the rule: 
does: not apply-unless the. decree. obtained by, the; holder of the. 
mortgage or charge falls within the description of a decree for. pays: 
ment of.monéy in satisfaction of, a. claim arising under the, mort- i 
gage or charge, The mortgage or'charge mentioned in. this rule... 
must obviously bea mortgage or chargé existing prior to. the date ^ 
of the decree and not one created .by'the decree. ;This view .has. . 
been adopted not only by this Court. but also by the High Courts 
of Bombay, Madras and Patna, In the case of 4sad Ali y. Haidar., 
Ali (1), it was ruled that a decree. of this description for’ mainte- . 
nance drawn up-in the form.approved by the Full Bench in Ashutosh . 
Bannerjee v. Lukkimoni Debya (2) may be executed without the 
institution of a suit; in other words, the decree-holder is., entitled 
to recover.in execution without. further suits, the allowance. ff it , 
accrues due. The same view. was adopted in Ambalal v.e Nara, 
yana(3); Sowbagia v. Manicka (4) ;. Kuthugenti v. Macherla (5), : 
and Braja Sunder Deb v. Sarat Kumari (6). We have been; press: , 
ed, however, to adopt the contrary view. taken in other cases. such : 
as the decisions in Aubhoyessury Dabee v. 'Gouri.Sunkur Panday (7), > 
and Matangini Dassee v. Chooneytnoney. Dassee (8)! But.we cannot. 
overlook that these cases -were decided under section 99 T..P. A. ; 
which was differently expressed and has been: replaced by . the: 
provisians of order 34, rules 14 and 15 of the Code :. Ktssory, Lal v.) 
Sewbux (9).. In fact a.similar view! had teen adopted in ihe case, 
of. Venkatasublqmma v, Venkanna. (10), which was not. followed: 
in the:later case of. Kuifiventi v. Macherla (5) which applied the. rulg; 
enunciated in Sowdagia v. Manica (4). -< Amongst thé cases in this. 
Court decided after the repeal , of. section $9 T. P. A., reference, 
need be made. only, to the .decisions in Tarak Nath v. prom 
Awar- (11); Gobind y.. Kailash (12) and Gobind v." Kailas.: (13), 
The first of "these, casés : supports the . contention , of : the | Appel 
(1) (1910) 1. L. R. 38 Calc. 15 ; ra Ce L. J -130. : . 

(a) (891). L. R. 19 Calc139-.—— (3)-(1919) I. L. R. 43 Bom. du ^ 


+. 0) 0917) 33 M. Le Jebote.. EET 17, sex. GO al 
(5) a5 M.L T 355 5 5... . ~) (1916) 2 Pat. L. J. 55. 
(7) (1895) I. L. R. 22 Calc. 859. : UE 
(8) (1895) I. Li R. a2 Cale, 903. ME EON MEE t ut 
O (19091 13 C. W.N; 287. ^ “Galis iz M. Le Jeary., 5 


"on (1914) I- LI R. 43 Calc: 780. ° P P bo kil c G 7. se Em 
* (13) (1917) T. E. R.. «4g Cale. 530." fot sane a eae 
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The second case need.not detain us, as. we, find: that the judg-~ 
ment. was mojified on réview' and the.question now raised. before: 
us was left.open.. Tbe -third -case is clearly : distinguishable! as-- 


explained in Ambalal v.. Narayan (x). _ In: that case . there. was A: 


charge antecedent to- the suit which culminated in, the ;decree. ! 
Consequently: the.vifw might very wellóe maintdined that, an applis.: 
'cation to -egecute . the decree, by. :enforeement of the pte-existing > 
charge was in: -contravention of, order: 34. rule 14 of the Civil Proceduren; 


h Codec: We are consequently of opinion’ that. it is not obligatory'l 


upon the petitioner to take recourse to a suit to enforce the cbarge:: 
created by the consent decree of the 27th May, 1913, ‘If this ‘view: 

were nat adopted, the. result. would-be to nullify the’. decision:..of thes 
Full Bench ih Ashutosh: Bannerjet v.’ Lukhimoni:: Debya (2), wherel; 
itwas rüled that!a decree. for maintenance may be made in. such 

a form s as to-entitlé the plaintiff to realise:in execution ‘not, only. the{ 
arrears which had accrued due:at the date óf- the .institutions'of the! 
suit bute also. future . maintenance ‘as ‘it a¢crues: from time to times? 
It is further plain from the reports that the decree then upheld. -by. 

the Full Bench did create a charge on immovable property,,jand, 

as pointed out by. the Full Bench, decrees in this form had been 

familiar to the Courts for a considerable length of time. 

Apart from these considerations, it is manifestly not open to the 
judgment-debtors who are bound by the consent decree to take 
this objection. This position is emphasised in the following 
Passage in the judgment. of the „Full. Bench. «in Ashutosh v. Lukhi- 
moni (a). "The decree “was the „decree of a Court possessing 
jurisdiction over the subject-matter of the suit and was made by 
cqnsent of parties ; and, even: ‘if it‘ were: irregulat,: "hs the learned 
judges of the Division Bench think, still on the authority of 
Pisani v. The Attorney. General: for. Gibraltar (3), and Sadasiva 
Pillai v. Ramlinga, Pillai (4. the, appellant in in this case having, 
consented to the irregularity i in the. decree, is now, ;pregluded _ from 
raising ahy objection to its execution?" ; : The principfe that-a person 
who holds a mortgage or charge should have recourse,.to. a suit, is 
recognised. for:the benefit.of:the-person.against whom the mortgage: 
or charge may have to be enforced--and. it 'is ‘clearly .competent-to-, 
such a person to wdivé the protection accorded t6 hint’ by the" pio- 


visions of section 99 T. P. A. orthe "corresponding. provi- 


sions of. the’ -Civil- Procedure Code; | This view. was. indicated by 


(1) (1910) t. L. R. 43 Bom. 631. (2) (1891) 1L R19. Calc, 139; ' 
< (3) (1874). Es R. 5E C. 2516... piee QC vem Pa Lodi A aed iage A 3 
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. The material facts appear from the judgment. 


: Babis Panna Lal Chatterjee and Manmatha Nath Mookherjee 
for the Appellants, 


Dr. Jadu, Nath Kanjilal, Babus Durga. Charan Mitter and 
Benode Lal Mukherjee for the Respondent. 


The judgment dt the Court was delivered by 
` Mookerjee J.—This appeal'is directed "against an order of 


‘dismissal made on an application to revoke a probate" undér section 


50 of the Probate arid Administration Act," Priya Nath Ghose, the 
alleged testator, died on the’ 13th November, rgo7. He léfta 
widow Bidhumukhi Pasi, a daughter Haridasi Dasi and two soris: by 
her PramathaNath^and Anadinath. On the 16th July’ 1908 the 
widow applied for probate of a will said to have been executed by 
the deceased on the 26th October, 1907. The application, which 
was gupported by the affidavits-of two of the attesting witnesses; did 
not mention that the testator had left a daughter or two sons by her 
who wold successively take the estate in the event of intestacy. A 
general citation was thereupon issued but no special citation was or 
could be served upon the relatives of the deceased. As there was 
no opposition, the probate was granted on the affidavits on the rst 
August 1908. On the arst May 191r9,;the present application for 
revocation of the probate was made by Haridasi and her two sons 
Pramatha Nath and Anadinath, on the allegation that the will set 
up was not genuine. The application was opposed by the widow. 
The District Judge has refused the application of. Haridasi-on the 
ground that she was aware of the probate proceedings, and that the 
fact that no special citation had been issued to her was in the cir- 
cumstances not sufficient to justify the revocation of the probate, on 
the principle explained by this Court in the case of Ram Chand v. 
Surendra (1). As regards the application by Pramatha Nath and 
Anadinath, the District Judge has held that they had no interest in 
the property during the life-time of their mother and were not con- 
séquently necessary or proper parties to the:probate proceedings: i 

." -It is not necessary to-consider whether in view of the decision 
in Ramgopal v. Radha Krishna (2), the probate was properly grant- 
ed on affidavits or whether the application made by Haridasi Dasi 
has been properly réfuséd, becaus? there is no room for serious con- 
troversy that the application made by Pramatha Nath and Anadi- 
nath should have been granted. It is plain’ that in the event of 


(1) (1904) 9 C. W.N i 
(2) (1906) 3 C. L. Ie 37 ISSN Njo C. W. N. gg $3: 7 1 nr s 
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intestacy Pramatha “Nath, and  Anádinath: would ‘be: ultirhately 
entitled to succeed to. the.estate.of their maternal grandfather Priya 
Nath Ghose in their own right ard not through their mother . , Con 
sequently if the alleged. Aree mentary, instrument as not genuine, 
bate, inasmuch as the result of the will is to ‘altey the line “of” suc- 
cession and to divert the estate into few chatinels. In such circüms- 
tanees;-the: daughter's sóns^ would ‘prima facie "beventitled to inter- 
vene in the probate proGeedings, én: ihe wéll-established principle 
relating:to' the trué position of reversioner of the ‘second degree, :as 
expldined in. the vase of Abinash ` Gant Masumdar v; Harinath 
Saha’ ‘(1);- in the following terths-: Patt OF D ve 
c. @Inrthd chsé ini which, üpon the : ded of a'full: owner, thé 
estate '&üccéssively passes! through’ the hands of a series of femalé 
Heirs; who: take only:ai qualified «state, before the property vests in 
dnother full owner, théy may rightly he regarded ‘in the aggregate as 
the‘ lipidet óf limited’ interest which intervenes betwéen the: fult 
dwnetshipof the original ‘éwier and the’ ultimate taker, Each of'tliesé 
recipients of thie ‘limited “iriterest has three córhmóf characteristics; 
namely,‘ first; each'possessés'only'a' qualified tight’ of alienation ; 
secóridly,'tiot-oie of them ean transmit thé property fo Her own heits, 
but it passes;tipoit Her death to tlie heir for the time being of thé last 
füll'o&whe? ;ánd,thirdly;not óne"of them can alienate"fhe esta'e 
absolutely'evéri with the ‘consent 'of-the next female réversionaty 
helt, ‘ for“ whete’ the nét féversioner^is hérself ‘4 female who only 
takes a life-estate,“hér consént will not bind the next revérsioner who 
takes:ari ‘abtolute-estaté f in'othér ‘words, the’ assent of a fémale 
reversiénaty ‘heir tokn alienation madé by a female heir ¢annot'. 
confer upoti it a chüfacier'of' greater aa than it would ‘have’ 
possessed ifit-had beet iade by herself. . ' There i isa substantial 
distinétion betwéen: tke ‘ase’ in“ Which a remote ' ' reversionér who 
would: take dn ‘absolute ‘interest, súes for a déclaratory: decree in 
the: "presence ofá" ‘nearer’ “male ' réversionary heir ‘and the’ case‘ ‘inl 
which 4:suit 1s "Broügitt i in the presence of a “nearér feinalé’ rever 
sionary;heit "Tt follów& cónsequéritly that a male reversion&ry heir 
who would be entitled tc the ‘ptopérty absolutely, i if he succeeded ta 
it; olight to” be allowed” to  chállenge' lan /'unagthorised - ‘alienation’ 
by the. holder of a qtialified estate,’ whethér- or "not "such feriale heir 


| is his immediate predecessor or is separated from ` him by Mie inter: 


position : of other possibte- "feniále ! F heirs!" M LEE 
The view thus expounded has been adapted 1 and, applied i ina 
Q) (1904) 1. L. R. dá Cale, 62 (66): bu 


XXXV] _ : HiGH CoUni. 


"variety of casés, As an eani reference may be made to the 
judgment of this Court in the case of Harek Chand Babs v. Moka- 
rij Dhiraj Bijoy Chand Mahatab (1), where the following observa- 
tion was made: *" where there are teveral reversioners. entitled’ 
successively under the Hindu Law to an estate held bya Hindu 
widow, no one ‘such. reversionere can -rightly be held to 


claim through or derive his title from another, but. he derives. 
his title from “the last full owner, and, therefore, although: 


the-right of the nearest reversioner for “the time being to 
contest an alienation or an adoption by the widow may ‘have 
become barred by limitation against fum this will not bar the similar 
rights of the subsequént reversioner." This principle , has been 
followed by the Madras High Court in Veerayya v. Ganges (2) 
and Narayana v. Rama (3). 

' For other illustrations, reference may be made to | the decisions 
in S?Phibash Das v. Monmohini Dasi (4), and Bepin Behari 
Kundu Durga Charan Banerji (s). In the case last mentioned, 
Mr. Justice Doss stated the principle in these words : “if the widow 
had, with the concurrence of the daughters, alienated the property 
in favour of a stranger, the alienee would not have taken any larger 
estate than the limited and qualified estate of the widow or of the 
- daughters, for the alienee cannot have a larger estate than that 

possessed by the alienors, and the coalition of the estate of the 

widow with that of the daughters not haying the effect of amplify- 
ing the quantum of the resultant estate.” This principle was applied 

in Raja Dei v. Umed Singh (6), and C hidambara Reddiar v, 

Nallammal Qt 

In the case before us, there is no doubt that, apart from all ques- 
tions “of acquiescence, the application for revocation could 
‘have been made and was properly made by Haridasi Dasi, 
the immediate reversioner. The decisions in Khettermoni v. Shyama 

Churn (8) ; Brindaban v. Sueswar (9) and Shyama Charan v. Pra- 
Sulla (19), show that although a reversioner under fhe Hindu Law 


has no present interest in the property left by the deceased, the — 
reversioner, whether male or female, às substantially interested in . 


(1) (503) 2 C. L. Je87 (95)3 9 C. W. N: 795. 
(2) (1912) I. L. R. 36 Mad. 570. 


(3) (1912-13) 1. L. R. 38 Mad. 396. (4) (1906) ie L.J. 224. 
(5) (1908) I. L. R. 45 Calc. 1086 (1090) ; 8 C. 
(6) (1912) I. L. R. 34 All. 207. (A E. L R. 3'Mad. 410. 


T See also Raina Chetii v Narayanaswami (1914) ?6 M. i 616 (617)— 

Rep. : 

i e I. ta ES Ta Caic. 539. 

9) (1699) 10 i 219 
(10) (1915) 21 C. L. J. 35i dd W. 883 E 
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the protection or devolution of the estate, and as such is entitled to 
appear and be heard in a probate proceeding. If the immediate 
reversioner is a female, the male reversioner in the second or third 
degree, as the case may be (for instance where the deceased has 
left a widow, daughter, mother and brother), is similarly entitled to 
be heard. In the present cases the immediate refersioner Haridasi 
has rendered it impossible for herself by her own conduct, to 
maintain the application successfully ; consequently the application 
may be made by Pramatha Nath and Anadinath who, as the ultimate 
reversioners, were unquestionably proper parties to the probate 
proceedings ; this is clear from the decisiong in Beindaban v. 
Sureswas (1) and Shyama Charan v. Prafulla (2). 


We have been pressed, however, to hold on the authority of the 
decisions in JVisZariny v. Brakmomoyi Dabya (3); Kunja Lal v. 
Kailash (4) ; Nalini v. Bejoy (5) and Prem Chand v. Surendra (6), 
that Pramatha Nath and Anadinath should be held incompetent to 
maintain the present application in the same way as their mother, 
because the evidénce indicates that their father who was their natural 
guardian was aware of the probate proceedings. It is clear, that at the 
time of those proceedings, Anadinath and possibly Pramatha-Nath 
also had not attained majority. Assumingthat their father was aware 
of the probate proceedings and yet did not intervene therein, on their 
behalf, we cannot hold that his omission can prejudice the position 
of the infants. ‘he case of Nistariny v. Brahmomoyi (3), is clearly 
distinguishable. There a person professing to be the guardian of 
the infants had intervened for their protection. He sutceeded in 
the Court of first instance, but upon appeal the decision of the pri- 
mary Court was reversed. In these circumstances, this Court’ held 
that the infant could: not be permitted to reopen the proceedings 
through another guardian. No such consideration obviously arises 
in this case. Nor is there room for application of the theory, as 
there was in the case of Prafullananda v. Brojendra (7), that there 
has been so great : a lapse of time as to justify a refusal by the Court 
to reopen matters in controversy in exercise of its discretionary 
powers : Brinda.y, Radhica (8). - 

The result is that this appeal is allowed, and the application for 


See also Shyam v. Rameswart (1915) 23 C. L. J. 82—Rep. 


(1) (1909) 10 C. L. J. 263. * (2) (1915) z1 C. L. J. 557. 
(3) (1890) I. L. R. 18 Calc. 45° " (4) (1915) 14 C. W. N. 1058. 
(5) (1911) 21 C. L. J. 555. (6) (1904) 9 C. W. N..19o. 


(7) (1919) 51 1. C. 593. . (8) £1885) I; L. R. 11 Cale, 493. 
eoi as 
. 
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revocation is granted. The probate will be recalled ; the.original 
probate proceedings will stand revived and the present respondent 
will be at liberty to prove the will in solemn form. The costs of all 
the parties to the present proceedings, both in this Court and in the 
Court below; will come out of the estate. We assess the hearing fee 
in this Court at three gold mohurs. , T 


A. T. M, Appeal allowed. 
a 

7 Before Sir Asutosh Mookerjee, Knight, Leh and 

Mr. Justice Panton: 
BALEY MAHAMMAD SAHI AND OTHERS 
“> . 
l v. 
° AIJANMAI AND OTHERS.* : 


Limitation—Limjtation Act (IX of1908), Sch. I. Arts. 174, 18:—Payment of 
part of decretal amount—Ceriificate—Application for execution embodying 
. prayer for adjustment ani for execution — Civil Frocedure Code ia y of 

1908) O. 21, &. 2. 

Article 181 of schedule I of the Limitation Act is applicable to an application, 

which is a combined one, embodying a two fold prayer, namely, first, that the al- 
leged payment be recorded, and, secondly, that the decree be executed for the 
balance of the judgment-debt; by a decree-holder, who bas received payment from 
the judgment-debtor out of Court, to record the payment. The right of the de- 
cree-holder to apply accrues .as soon as he receives payment and he has 
to apply to the execution Court within three years from that date to record the 
payment. Bireswarv, Ambika (1) and Bahuballabh v. Sogesh (2) explained. 
a  ferticle 174 of schedule I of the Limitation Act isapplicable only to a case 
under sub rule (2) of rule a of order a1 of the Code of Civil: Procedure, that 
iš, where the judgmont.debtor seeks to inform the . Court of a payment alleged 
to have been made by him out of Court to the decree-holder, 
period of limitation is go days. 

.. Sub-rule (1) of rule 2 of order at of the Code of Civil Procedure deals with 
the case where the decree-holder seeks to certify a payment “andé to him out of 
Court by the judgment-debtor. The application need not be distinct from an 
application for execution of decree. 

‘Appeal by the Decree-holders. 

Application fér execution of a mortgage decree. 

The material facts appear from theyjudgment. 


* Appeal from Appellate Order No.“21 of 1921, against the order of G. 
~ Mumford Esq., District Judge ef Dinajpur, dated the 5th October, 1920, affirming 
that of Babu J. C. Sen, Munsiff of Dinajpur, dated the 18th December, 1919. 
T See also Rajam Aiyar v. Ananth aratnam (1915) 29 M. L. J. 669—Rep. 


- (1) (1917),] - L. Rs 45 Cale, 6300 (2) (1918) 23 C. W. N. 320. 


In such a case, the 
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Babu Girija Prasanna Sanyal for the Appellants. 


Babu Jatindra Mohan Chowdhury (for Babu Phanindra Lal 
MWaiira) for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the decree- holders from an 
order of dismissal made on an application for execution of a mort- 
gage-decree. The preliminary decree in the  mortgage-suit was 
made on the 8th May 1912. This was followed by the final decree 
on the r5th January, 1916. On the rrth August, rgr9, the decree- 
holders applied for execution. This applicatign was prima facie 
barred by limitation under article 182 of the schedule to. the Indian. 
Limitation Act. Consequently, the decree-holders sought to escape 
from the bar of limitation by reference to a payment alleged to have 
been made by the judgment-debtors on the 25th October r917. 
The Court of first instance held that the alleged payment, which Mal 
not been certified or recorded under order 21 rule 2 of the Code of 
Civil Procedure, could not be recognised, and dismissed the appli- 


cation as barred by limitation. This decision of the, * primary Court . 


has been affirmed by the District Judge. We are of opinion that 
the view taken by the Courts below cannot be supported. 


Order XXI rule 2 consists of thrée sub-rules. Sub-rule (1) deals 
with the case where the decree-holder seeks to certify a payment made 
to him out of Court by the judgment-debtor. The sub-rule provides 
that where any money payable under a decree of any kind is paid 
out of Court or the decree is otherwise adjusted in whole , or 
in part to the satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustment to the Court whose'duty, 
it is to execute the decree and the Court shall record the same 
accordingly. Sub-rule (2) deals with the case where the. judgment- 
debtor seeks to inform the Court of a payment alleged to have been 
made by him out of Court to the decree-holder. In this event, the 
judgment-debtor may inform the Court of such payment and apply 
to the Court to issue a notice to the decree-holder to show cause 
on a day to be fixed by the Court why such payment or adjustment 
should not be recorded as certified; and if after service of such 
notice the decree-holder fails to show cause why the payment or 
adjustment should not be reaorded as certified, the Court shall 
record the same accordingly. “gub-tule (3) finally provides that a 


payment or adjustment, which has not been certified or recorded as _- 


aforesaid, that is, at the instance of either the decree-holder or the 
judgment-debtor, shall not be recognised by any Court executing the 


Vot. XXXY,] - HIGH COURT. 


decree. Let it be conceded that sub-rule(3) is expressed in wider terms 
than the corresponding provisions of the Code of 1882, which laid 
‘down that a payment or adjustment not certified should not be recog- 
nised as payment or adjustment of the decree. But this does not solve 
the problem raised before us. The question is, whether the decree- 
hotder can certify thé alleged payment fn the manner attempted in 
his application for execution. In this connection it is important to 
observe that Art. 174 of the Limitation Act is applicable only to a 
case under sub-ru'e (a) of rule 2. That article provides that an 
application for the issue of a notice under the Civil. Procedure Code 
to show.cause why anyepayment made out of Court or any money 
payable under a decree or order should not be recorded as certified 
shall be made within go days from the date when the payment or 
adjustment is made. This is clearly not applicable toa case under 
sub-rule (1). We must consequently consider, whether there is % 
period of limitation for an application by a decree-holder, who has 
received payment from the judgment-debtor out of Court, to record 
the payment. Plajnly, the only article applicable is article 181 
which provides that an application for which no period of limitation 
is provided elsewhere in this schedule shall be made within three 
years from the time when the right to app'y accrues. The right of 
the decree-holder to apply accrues as soon as he receives payment, 
because from that moment he is under an obligation to certify the 
payment, to the Court whose-duty it is to execute the decree. 

< In the case before us, the alleged payment was made on.the 
25th October, 1917. : Consequently it was open to the decree-holder 
40 apply to the execution Court within three years from that date to 
record the .payment. . The Code does not prescribe that such 
application must be distinct from an application for execution of the 
decree and there is obviously no objection to a combined application 
embodying a two-fold prayer, namely; first, that tlie alleged payment 
be recorded, .and secondly, that the décree be executed for the 
balance of the judgment-debt. This view has been adópted by this 
Court in the cases of Lakht Narain v. Felamani Daši (1) ; Khatičan- 
nessa Bibi v. Sanchia Lal Nahata (2), and Harendra Chandra 
Bhuttacharya:y. Gagan Chandra Pal (3). That the decree-holder 
is-not-bound by the tule of limitation applicable to the judgment- 
debtor, has.also been recognised in a series of decisions of this Court, 
namely, Lakhi Narain v.'Felamani Dasi (1); Eusufseman Sar- 
Kar v. Sanchi Lal Nakata (2) e Harendra Chandra Bhisttacharya 


E (1914) 20 C. L. J. t31: - 
fa) (1915) I. L. R. 43 Calc; 207; 23 CYL. d dh. 20 C. W. N. 972) 
(3) (1916) 22 C. W. N, 325. 
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v. Gagan Chandra Pal (1) and Jatindra ‘Kumar Das v. Gagin 
Chandra Pal (a) ; A similar view has been adopted by the Patna 
High Court in Sheik Elaki Bux v. Nawab Lal (3), by the Madras 
High Court in Musilamani Mudaliar v. Sethuswami Ayyar (4), 
and by the Bombay High Court in Pandurang v. Jagya (5). Our 
attention has however been drawn to the decisidhs of this Court where 
an apparently different conclusion was reached. The first of these 
cases, Bireswar Mukerjee v. Ambika Charan Bhuttacharfea (6), 
need not detain us, because the exgarte judgment in that case was | 
recalled on an application for a rehearing by the opposite party in 
the Rule upon whom no notice has been served and the case was 
subsequently decided on another ground. But we may point out 
that the facts of that case were of a very special character and even 
on the view which we take the result would not have been different, 
In that case, the decree was made on the 24th November, 1,09 
The application for execution was presented on the 7th’June 1916, 
and was prima facie barred by limitation. To escape frem the bar 
of limitation the decree-holder relied upon two payments alleged to 
have been made by the judgment-debtor on the 8th October rgra, 
and oth June 1913. In respect of the first payment dated the 8th 
October 1912, the prayer to have it recorded (as contained in the 
application for execution dated 7th June 1916) was barred by limi- 
tation under Art. 18r. In respect of the second payment dated oth 
June 1913, the application was not so barred, but that payment, 
even if recorded, would clearly be of no avail by itself to save 
from the bar of limitation a decree dated 24th November 1909. The 
second case brought to our notice is Bahkubullabh Roy. v: Jogesh 
Chandra Banerjee (1), where it was ruled that the decree-holder can 
certify payment made at any time, subject to the ordinary rule of 
limitation that the certification must take place within such time as is 
required to save the application from being barred by limitation. It 
may be doubtful whether the application mentioned is the application 
for execution, or the application to have the payment recorded » the 
latter interpretation would be in harmony with the provision in Art. 
181, which prescribes the only restriction upon the rights of the 
decree-holder to bring the payment to the notice of the Court. In 
these circumstances we must hold that thè balance of judicial 
is in favour of the vies that the present application for execution is 
opinion not barred by limitation. . 


(1) (1916) 22 C. W. N. 325. * (a) (1918) I. L. R. 46 Calc..22. 
(a) (1919) 4 Pat. L. J. 159. (4) (1515) I. L. R, 41 Mad. ast. 
(5) (1921) I. L. R. 45 Bom. 91. è (6) (1217) L Le Re 45 Cale, 630. 


(7) $1918) a3 C. W. N. $20, ud 
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^ The result is that this appeal is allowed, the order of the Court 
below set aside and the case remanded to the Court of first instance 
in order that the Court may investigate whether the alleged payment 
was in fact made and whether the requirements of section 20 of the 
Indian Limitation Act have been fulfilled. The appellants are 
entitled to their cost? both here and before the District Judge. The 
costs of the Court of first instance «ill abide the result. We assess 
the hearing fee in this Court at one gold mohur. 


A, T. M, Appeal allowed : Case remanded. 


- CIVIL RULE. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
f * Panton, — | 
BRINDABON CHANDRA CHAKRAVARTY 
. vU. i * 
JNANENDRA NATHa/ias KULES CHANDRA 
CHAKRAVARTY AND OTHERS* 


rem poeri = Boies Tenancy Act (VIII of 4685", Sect. 93, 95, 98— 
Common manager, af poiniment of, by District Fud ge— Resignation by come 
mon manaser—District Fudge, tf can again appoint common manager. f 


When 4 common manager appointed under the Bengal Tenancy Act has been 
remóved or has resigned or has died, the District Judge has inherent power to 
make a proper order for the appointment of a successor for the benefit of the 
estate: Dwarka Nath v. Bankutesh (1) dissented from. 


Application for revision by some of the Co-owners. 


, One of the co-owners was appointed common manager after the 
resignation of common manager. 


The material facts appear form the judgment. 

Babi Krishna Kamal Moitra for the Petitioner. 

Babu D. N. Bagihi for the Opposite Party. 
“The judgment of the Court was delivered by 


"(Civil Rule No. 702 of 1920, against the order of H. Graham Esq,, District l 


Judge of Rajshahi, dated the sth July 1920. 
(1) (1905) 10 C. W, N. 437; 2 C. Le J. gn. < 
- . 
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Mookerjee J :—We are invited in’ this Rule to cancel an 
appointment of a common manager under the Bengal Tenancy Act, 


. on the ground that the order was made without-jurisdiction: 


‘It appears that on the 31st May 1918 an application for the 
appointment of a common manager was made ` under sec- 
tion 93 of the: Bengal Tenancy Act. On %*he 27th August 
1918, My. .Jnanranjan Sen, a pleader of the lower Court, 
was appointed common manager. But difficulties arose ` in 
the management of the estate and on the r4th April 1920 the com- 
mon.manager tendered his resignation, which was accep:ed on the 
5th July 1920. The District Judge thereupon,proceeded. to appoint 
the. opposite party, one of the co-sharers, as successor to the common 
manager previously appointed. We are now invited to discharge 
this order on the ground that the District Judge was not competent 
to appoint a successor to the common manager, in the absence of 
statutory provision which authorised himto make an order this 


. description. In support of this view, reliance has been place on the 


decision in Dwarka Nath Mitra v. Bankutesh Lal (7). In that case, 
on the resignation of a common manager duly appeinted, the District 
Judge proceeded to appoint his successor. It was urged that after 
he had once made the appointment under section 95 of the Bengal 
Tenancy Act, the District Judge could not appoint a successor in 
the event of a vacancy. This Court held that as there was no express 
provision authorising the District Judge to make an order of this 
description, the inference followed that the Judge had no power to` 
appoint a successor. It will be observed that the principle of the 
inherent power of a Court to make such orders as may be necessary 
for the ends of justice was not invoked in that case, although | it had 
been enunciated by Sir Barnes Peacock C. J. in the case ‘of 


`- Hurro-Chunder y Shoorodhonee (2). In our opinion, that principle 


is applicable to cases of this character. 

Section 93 specifies the circumstances under sida an applica- 
tion to the appeintment of a common manager may be made. See- 
tion 94 then authorises the District Judge to make an order direct: 
ing the co-sharers to appoint a common manager. This is followed 
by section 95 which authorises.the District Judge, in the event 
of failure of the co-sharers to appoint a common» manager, to make 
an order for appointment. Section, 98 sets out the provisions appli- 
cable to a common manager; one of these lays down that the ` 
common manager shall be removableeby the order of the District 


(1) (1905) 10 C. W. N. 437. a i S , / 
(2) (1868) 9 W. R. 4023 B. L; R Sup. Vili 985. 
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Judge. The Bengal Tenancy Act, however, is silent, as to what 
would happen ifthe common manager were removed by the Dis- 
trict Judge in exercise of the power conferred’ upon him by clause 
(8) of section 98 ; nor is there express provision for resignation by 
the common manager of his office and the acceptance of such resig- 
nation by the Distifct Judge. The Bengal Tenancy Act further con- 
tains no provision for another contingency which may happen, namely; 
the death of the common manager. The petitioner has argued that 
in each of these cases, that is, where the common manager has been 


en.oved or has resigned.or has died, the estate automatically reverts . 


to the co-owners, ang if it is still necessary to appoint a common 
manager the District Judge must proceed de novo under section 
93. We are of opinion that this interpretation should not be accept 
ed and that on a reasonable construction of the statute, we may hold 
that in each of these events the District Judge has inherent power 
to mike a proper order for the appointment of a successor for the 
benefit epf the estate. Section 99, it will be observed, authorises the 
District Judge to restore the management to the co-owners if he is 
satisfied that the management wil be conducted. by them without 
inconvenience to the public ‘or injury to private rights, or, if in his 
opinion, the ground for the appointment of the common manager 
as specified in section 93 has ceased to exist. There is plainly no 


presumption that when a common manager has been removed or 


has resigned or has died, the contingency contemplated in section 99 
has happened. The view we take was indicated in” Dwarka. Nath 


Mitter v. Bankutesh Lal (1), although it was not explained on what 


principle such a view could be supported. We hold accordingly that 
the principle of inherent power is applicable in such circumstances 
and that the order of the District Judge was made with jurisdiction. 


‘Lastly, the propriety of the order has been called in question on’ 


the ground -that the antecedents of the opposite party make it 
undesirable that he should be the common manager. This imputa- 
tion should not be made the subject of enquiry in this Rule. The 
management will be carried on under the direction of the District 
Judge and if he is satisfied at any time that the common manager 
has not acted for the benefit of the estate, it-will be open to him to 
make. an order for his removal under section 98 (8) of the 
Bengal Tenancy Act. The Rule is accordingly discharged with 
costs one gold mobur. : | : 

AT. M i : . - Rule discharged. 

(1) (1905) 7 C. L. J. 109. 
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Before Sir Asutosh Mock Knight, Judge, and Mr. Justice 
„Panton 


: KUMAR SARAT KUMAR RAY 
: mae 
. RAM CHANDRA CHATTERJEE*, 


^. 


Commission — Examinatien of defendant— Civil Procedure Code (Act V of 1908) 
O. 16, Rr. 19,21, O. 26, R. 4—Court'of appeal, duly of, when inviled to inter- 
Sere in the exercise of its discretion as to granting a commission. 


Where an application is made by a defendant, who lawfully resides out of the 
jurisdiction of the Court, according to the ordinary course of his life and busi- 
ness, the Court will not regard the case with the s:me strictness as the case of the 
plaintiff who has instituted his suit in a forum of his choice though he resides 
beyond the jurisdiction of such Court: Ross v. Woodford (n and New v. 
Burns (2) refered to. 


Ju casés tinder order 26 rule 4 of the Code of Civil c a distingtjon has 
been observed between au application by a plaintiff asking fora commission to 
examine himself and an application by a defendant asking for a confission to 


examine himself, , 


Rules 19 and 31 ef order 16 of the Code of Civil Procedure, apply to persons 
who are ordered to attend in person to give evidence, including persons who may 
be parties to a suit, but are required to give evidence as witnesses. They have 
no application to a case where a party to a suit desires to give evidence of his 
own motion in his own favonr. Such a case is governed by order 26 rule 4 of the 
Code. : n ‘ $ 
_ A Court of appeal should exercise great caution when invited to interfere with 
an order of the trial Court made with jurisdiction in the exercise of its discretion 
as to granting a commission. Each case depends on its own circumstances and no 


- tule as to the exercise of fhat discretion could be laid down. If the appellate Court « 


sees that the discretion was wrongly exercised, if it sees: that the case"in all its 
bearings was not laid before the Court below, if it sees that the Court below mis- 
apprehended an important part of the case, that Court will interfere: Amanwel 
Ve ve Soltykof (3) referred to. 

The Court of revision set. aside the order of the lower Court, where that 
Court overlooked fhe, distinction which should be observed in the treatment of an 
application by the defendant ss distinguished from a similar application by the 
plaintiff, and ordered the defendant to be examined on commission on payment of 
costs to the plaintiff for cross-examination. 


Application for revision by the Defendant, 
Applications made by the defendant in: a “pending suit to exa- 
* Civil Rule No. 499 of 1521, against the order of Babu Atul Chandra 
Banerjee, Subordinate Judge, Burdwan, dated 21st July 1921. ' 


{1) (1894) 1 Ch. 38. (a) (1894) 64 L. J. Q- Bs 104» 
(3) (1842) 8 T. L. R. 351. Tg NENGA 


Vor, XXXV.] 5 HIGH COURT. 


mine himself on commission in support of his own case and for the 


issue ofa commission to examine a vakil to prove three docu- ` 


ments., 


The material facts appear from the judgment. 


Dr. Sarat Chandra Basak and Bgbu Surendra Mohan Ghose 


for the Petitioner. 


Babus Dwarka Nath ‘Chuckerbutly, Kali Kinkar Chuckerbutty - 


and Apurba Charan Mookerjee for the Opposity Party. 

The judgment of the Court was delivered by 

Mookerjee J :—We are invited in this Rule to set aside an 
order of the trial Court in respect of two applications made by the 


petitioner, who is the defendant ina pending suit. His first appli- 
cation was to have himself examined on commission in support of 


his own case. His second application was for the issue of a commis- , 


sionto examine Babu Brojo Lal Chakravarty, a vakil of this Court, 
to prove three documents which have been produced at a late stage 
of the proceedings. i 

As regards the first application, it cannot be disputed that the 
defendant was not entitled to the order as a matter ofright under 
rules 19 and 2: of order 16 of the Code of Civil Procedure. Those 
rules apply to persons who are ordered to attend in person to give 


evidence, including persons who may be parties to a suit, but. 


are required to give evidence as witnesses. The rules have 


no application to a case where a party to a suit desires to - give. 


evidence of his own motion in his own favour. A case of that des- 


cription is governed by order 26, rule 4 ofthe Civil Procedure , 
Còde which provides that any Court may in any suit issue a commis- , 


sion for the examination of any person resident beyond the local 
limits of its jurisdiction. Here the defendant resides in the Dis- 
trict of Rajshahye, beyond the local limits of the jurisdiction of 
the Burdwan Court where the suit has to be tried. Consequently 
the Court has a discretion in the matter and’ has to regard all the 
circumstances before the application is granted or refused. In the 


present case, the defendant. alleged that he was indisposed. It is. 
possible that the gravity of his ailment has been exaggerated and, 


it may not be absolutely impossible for him to be present in the 
Court in Burdwan although he resides at a distance of more than 
aoo miles from the Court. premises. It must not be over-looked, 
howevér, that in cases under order 26 rule 4 a distinction has 
been observed between an application by a plaintiff asking for 
a commission to examine e himself ang an application by a defendant 


August, 9. 
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asking for a commission to examine himself. This distinction jus 
been emphasised in connection with the corresponding rules of 
the Supreme Court in England, as ‘is clear from the decisions in 
Ross v. Woodford (1); New v. Burns (2) ; Emanuel v. Soltyhaf (3), 
and Keeley v. Wakley (4). In these cases, particularly in the ;judg- 
ment of Chitty J. in oss v, Woodford (t), andgof Lindley L. J. in 
New v. Burns (2), it is pointed out that where an application is 
made by a defendant and specially by a defendant who lawfully 
resides out of the jurisdiction of the Court, according to the ordi- 
nary course of his life and business, the Court will not regard the 
case with the same strictness as the case of the plaintiff who has 
instituted his suit in a forum of his choice though he resides beyond 
the jurisdiction of such Court. We do not overlook that in the cases 
mentioned the defendants resided not merely beyond the juris- 
diction of the British Court but also beyond the seas, namely, i in 
South Africa, in Canada and in Russia respectively. The prineiple, 
however, is based on good sense, and there is no reason why it 
should not be borne in mind when a Court is called upon to con- 
sider an application under order 26 rule 4 by a person residing 
beyond the local limits of the jurisdiction of the Court theugh a 
resident in British India. To compel such a defendant to come 
over, at great expense, to attend the trial or to give up his case, 
might be oppressive and unfair, and, on this ground it was ruled in 
Adamji v. Issuf (s) that it would be wrong to apply to the case of a 
defendant the principles that are applicable to the case of a plaintiff 
asking for a commission to examine himself. 

It is plain however that a Court in the position of a Court of 
appeal must exercise great caution when invited to interfere with 
an order of the trial Court made with jurisdiction in the exércis® 
of ‘its discretion In this connection, we may recall the obser- 
vations of Lord Esher M R. in Emanuel v. Soltyhof (3): “The 
Court had to exercise its discretion as to granting a commis- 
sion, and ‘this Court would be very _unwilling to interfere with, 
the exercise—of- that discretion t by the Court. below. Each 
case’ must depend upon its own circumstances and no rule 
as to the exercise of that discretion could be laid. down. If 
this Court‘ saw that the discretion had been wrongly exercised, if 
it saw that the case in all its bearings was not laid before. the 
Court below, if it saw that the Court below eee an 


xi (1) 08:4) 1 Che 38. - "n (A (1894) 64 L. J. Q- B. 104... 
o (1892) 8 T. L. R. 331. (à (1893) 9 T. L. R. sz 
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important part of the case, this Court would interfere. The Court 
below seemed to have treated the matters as if it was merely a com- 
mission to examine witnesses.” In the case before us, the Court 
below overlooked the distinction which should be observed in the 
treatment of an application by the defendant as distinguished from 
a similar applicatiom by the plaintiff.. In these Circumstances, we 
hold that the order of the Court below sh.uld be sct aside and the 
defendant should be.examined on commission. But we are clearly 
of opinion that such examination should not take place at his 
residence in the interior of the Rajshahye. District. If an order of 


that description were, made in favour of the defendant: the plaintiff . 


might be seriously prejudiced. We consequently direct that the 
defendant be examined on commission in Calcutta and in order to 
ensure that the plaintiff may not be unduly embarrassed, we direct 
that the defendant do pay to the plaintiff the sum of Rs. 1000 
(rupees one thousand only) as costs in order to enable him to make 
adequate,arrangements for the cross-examination of the defendant. 
The payment of this sum will be a condition precedent to the 
carrying out of “our order, and the money will be retained by the 
plaintiff irrespective of the result of the suit. The other expenses 
in connection with the commission will be borne in the first instance 


by the defendant. How such costs should be ultimately dealt ' 


with, will be determined by the lower Court on the result of the 
suit, The petitioner undertakes to deposit the sum of Rs. rooo 
in the Court below to the credit of the plaintiff within two weeks 
from this date and the plaintiff will be entitled to take that money 
forthwith from the Court. 

As regards the second point we are of opinion that Babu Brojo 
Lal Chakravarty also should be examined on’ commission in 
Calcutta. We do mot decide the question of the admissibility of 
the documents which are sought to be proved by his evidence. When 
he has been examined on commission, the matter will be considered 
by the Subórdinate Judge in the light of the evidencé placed before 
him We make this order so as to avoid possible difficulty at the 
appellate stage. o 

- The result is that this Rule is made absolute and the order of 
the lower Court set asi¢e in the manner directed. The petitioner 
must pay the costs of this Rule to the opposite party. We assess 
the hearing fee in this Rule at five gold mohurs. 


Let the record be sent down to the Court below.at once in 


order to enable that Court to resume the trial, of the suit. 
A. T. M. 4. Ful. pade absolut. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Pre 
. Panton. 


-SADAY CHANDRA JANA, 
2. 7 
PARES NATH GHOSE AND OTHERS." 
Limitation— Limitation Act (1X of (908) |, Sch. I. Art. 182 cl. (5)—Step in aid 
of executicn— Defective application for execution : 

An application to take a step in aid of execution, ia 8rder that it may be in 
accordance with lav, within the meaning of article ‘1%2 clause {5) of the first 
schedule to the Indian Limitation Act, must be one praying for some relief which 
the Court is competent to grant : Stevens v. Kamta (1) referred to. 

An application, even though it be deemed so defective as not to be an applica- - 
tion’ for execution. must still be regarded as an application made to the proper 
Court i in accordance with law to take some steps in aid of execution : Srigirasa ve, 
Dharni (a), and other cases. 

Appeal by the Judgment-debtor. 
Application for execution of a decree. 
The material facts appear from the judgment. . 


Babus Lalit Mohan Mitra and Narendra Nath Chaudhury for 
the Appellant, 


Babus Bhupendra Nath Ghose and Pramatha Nath Banerjee 
for the Respondents. 


The judgment of the Court was delivered d 


Mookerjee J.—This is an appeal by the judgment debtor 
against an order for execution of a -decree. The decrée was 
made by this Court on the 2nd December, :912 in an appeal ina 
rent suit. Within three years of the date: of the decree 
an application for execution was made. Within three years 
from the date of the first application for execution a 
1917. The Court returned this application for amendment on. 
three grounds, namely, first, that the date of the disposal of the pre- 
vious execution case had not been.correctly stated ; secondly, that 
the calculation of the dues as stated in the eighth column of the 
tabular statement was incorrect ; and thirdly, that the tenth column 


* Appeal from Appellate Order No 242 of f&:0, against the order of K K. 
Sen Fsq.. District Judge of Midnapur, dated the «6th April, 1920, affirming that. 
of Babn Haripada Majumdar, Subordinate Jucge of Midaapur, dated me 1st? 
September, 1919. ~ g 


(1) Gepg) 10 C. L. J- 19. (9) (1907) 17 M: L. J. 475. 
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had not been duly filled up. The dois was not amended Civis. 


and refiled within the time allowed. But a third application was apii. 
presented on the 12th December, 1919. The question in -contro- Saday 
"veisy i$ whether this application is or is not barred by limitation. 

Pares. 


The Courts below have concurrently held that the objection of limi- 
tation cannot be sustained. Mookerjee, S. 


The application made on the 22nd May, 1917 though defective 
in form contained three prayers, namely, first, that as one of the 
joint decree-holders had died the petitioner who was his legal repre- 
sentative might be permitted to proceed with the execution of the 
decree in that character as also in his own right ; secondly, that as the 
other decree-holder *did not join in the application, an order might 
be made in the terms of rule 15 of order 21 of the Civil Procedure 
Code ; and thirdly, that inasmuch as one of the judgment-debtors 
had died, the notice contemplated by rule 22 of Order zr of the 
Code might be issued. It is plain that the execution could not 
proceed except with leave obtained from the Court in each of these 
respects” Now as was pointed out by this Court in the case of 
Stevens v. Kamia (1) an application to take a step in aid of execution, 
in order that.it may be in accordance with law, within the meaning 
of article 182 of th; schedule to the Indian Limitation Act must 
be one praying for sore relief which the Court is competent to 
grant. The three reliefs which the decree-holder sought were 
undoubtedly within the competence of the Court to grant. Indeed 
it was the duty of the Court to issue a notice upon the legal repres- 
entative of the deceased judgment-debtor inasmuch as more than 
one year had elapsed between the date of the decree and the 
application for execution. From this point of view, it is plain that 
the application of the 22nd May 1917, even though it be deemed 
so defective as not to be an application for execution, must still be 
regatded as an application made to the proper Court in ‘accordance 
‘with law to take some steps in aid of execution. This view is 
supported by along series of decisions. Thus in the case of Sri- 
nivasa Aiyangar v. Dharni Muggly, (a) it was r pp the autho- 
rity “of the decision in Pitam Silt V. ‘Tota Singh A ' Mat an appli- 
cation by a legal representative of a decree-holder Tor an order recog- 
nising him as a decree-holder is not prohibited by the Civil Procedure 
Code and consequently such an application is a step in aid of execu- 
tion. within the meaning of clause 4 of article 179 of the Indian 





+ 
(1) (1509) 10 C. L. J. 19. i WE" 
4a (1507) 1j M. L. Je 475 3) (1907) 1. L. R- ag All. joie — 
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CiviL. Limitation Act. P 1877. Again | in the case of Mahalinga Moopanar 


igan v. Kuppanachariar (1 )it was ruled that as there was nothing in 
Saday section 232 of the Code of 1882 to prohibit a transferee decree-hol- 


der from applying for and- obtaining an order under section 363 
of that Code to bring in the representative of a defendant on record, 


Mookerjee, 3. an application for the purpose is a step in aid@of execution within 


the meaning of clause 4 of article 179 of the Limitation Act. Fin 
‘ally, in the case of Kamakshi Pillai v; Ramasamy Pillai (a), it was - 
ruled on the authority of the decision of a Full’ Bench of this 
Court in Gopal Chunder Manna v. Gosain Das Kalay (3), that an 
application for execution, though defective in form, may help to 
save limitation, if it contains a prayer for the ‘issue of a notice 
undér section 248 of the Code of Civil Procedure of .882 ina 
case in which such a notice is necessary in order to enable execution 
to proceed. 


We are of opinion for the reasons assigned that the objection of 
limitation has been rightly over-ruled and that this appealemust be 
dismissed with costs. Hearing-fee, one gold mohup. 

A. T; M. f Appeal dismissed, 

(1) (1906) 17 M. L. J. 485 ; 1. L. R. 30 Mad. 541. 


(2) (1907) 18 M. L. J. 14. 
(3) (1898; I. L. R. 25' Calc. $94. 


Before Sir Asutosh ` Mookerjee, Knight; Judge, and Mr. ash? 


Panton. 
Civis CHOWDHURY AJODHYA NATH PAHARY 
‘touts t: v a 
july, a5 CHOWDHURY SRINATH CHANDRA PAHARY.* 





Liwitation— Application for execution, when to be treated as in continuation or 
revital of a previous application. 


An application for execution of a decree may be treated as one in continua- 
tion or revival of a previous application, similar in scope and character, the con- 
sideration of which has been .interrupted by the intervention of objections and 


* Appeal from Appellate order No, 236 of 1830, against the order of M. Yu- 
suf Esq, District Judge of Midnapur, dated the 31st March, 1920, affirming that 
of Babu Bishnupada Ray, Munsifl of Contai dated the 16th January, 1920. ^ 


Vor XXXV. J Hic’ GOURT, 


claims subsequently proved to be groundless or has been suspended by reason of 
an injunction or like obstruction : Madhabmani v. Lambert (1) followed. 


A consent decree was made on the 26th June, tors. On the first application for 


execution made on the 24th June, 1916, the Court directed a writ of attachment to 
be issued. The writ being returned unserved, the Court on the 4th August, 1916, 
directed a fresh attachment to issue. The decree-holder was ordered to file process 


and process-fees within five days. This ordÉr was carried out. But on the sth . 
August, 1916, the judgment-debtor filed a petition under O. a1 R. a of the Code , 
of Civil - Procedure to the effect that the decree had been satisfied out of Court 


and consequently no execution could issue on the basis thereof. The objection 
was numbered as a separate case. The two cases were adjourned from time to ime 
and on the gth December, 1916, the objection case as well as the -execution case ' 
came up for consideration’ The objection case was dismissed for default, After- 
wards the following order was made in the execution case : ** The pleader for the 
decree-holder has no objection to his case being dismissed provided he gets bis 


costs. The execution case is dismissed for default. The decree-holder will get- 


his costs.” Subsequently, on the 27th November, 1919, the present application 
was made : 


Held, that. the execution proceedings which had been initiated on the 24th 
June, 1916, had been suspended by reason of the objection taken by the judgment- 
debtor. As soon asthe objection was abandoned on the oth December, 1916, it 
became the duty ‘of the Court to proceed with the application for execution. The: 
order for dismissal made on the gth December, 1916, should be treated as equiva- 
lent to an order for striking off the case or removing it from the file for the con- 
venience of the Court: Kisken v. Charat (2) and other cases. 


Appeal by the Decree-holder. 


App ication for execution. 
The material facts appear from the judgment. 
Babus Karunamoy Bose and Bimala Charan Deb for the 
Appellant. 
Babu Phanindra Nath Das for the Respondent. 
The judgment of the Court was delivered by 
Mookerjee, J.— This is an appeal by the decrée-holder against an 
order of dismissal made on an application for execution of a decree. 
"The decree was made by consent of parties-on the 26th June, 1915. ' 
The first application for execution was made on the 24th June 
1916. Thereupon a writ of attachment was issued. The writ 
was returned unseryed and on the 4th “August 1916 the Court 
directed a fresh attachment to issue in the following terms: “The 
decree-holder is to file process and process-fees within five days." 
This order was carried out, But on the very next day, the judg- 


(1) (1910) 1. L. R. 37 Calc. 796 ; 12 C. L. Je 328. i 
(2) (1900) 1. L. R. 23 AIL Dn oc , . 
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ment-debtor filed a petition under order 21, rule 2 of the Code of 
Civil Procedure to the effect that the decree had been satisfied out 
of Court and consequently no execution could issue on the basis 
thereof. This objection was numbered as a separate case. 
The two cases were adjourned from time to time and on the 
gth December 1916 the objection case as well as the exe- 
cution case came up for consideration. The objector applied for 
further time but the Court refused adjournment on the ground that 
the case was already very old. The pleader for the objector 
thereupon stated that he had no further instructions. The 
objection case was consequently dismissed for default. We find 
thereafter the following entry in the order-shtet. “ The pleader 
for the decree-holder has no objection to his case being dismissed 
provided he gets his costs. The execution case is dismissed for 
default, The decree-holder will get his costs" Subsequently, on 
the 27th November 1919 the present application was made. The 
judgment-debtor | objected that the application was barred by 
limitation inasmuch, as it had been presented more thafi three 
years after the 24th. June 1916 when the previous application for 
execution had been made. We are of opinion that this contention 
should have been treated as unsustainable. It is plain that the 
execution proceedings which had been initiated’ on the 24th June 
1916 had been suspended by reason of the objection taken by 


.the judgment-debtor. During the period the objection remained 


under consideration of the Court, execution could not obviously 
proceed. As soon as the objection was abandoned on the gth 
December 1916, it became the duty of the Court to proceed 
with the application for execution. The decree-holder had done 
every thing that he was required to do to enable the Court tp 
proceed with the case. He had filed processes and had paid 
process-fees as directed: on the 4th August 1916. The order} 
for dismissal made on the oth December 1916 must accord- 
ingly be treated as equivalent to an order for striking off the 
case or removing it from the file for the convenience of the Court $ 
Kishen v. Charat (1) ; Puddomonee v. Muthooranath (2) ; Peary Lal 
v. Chandi Charan (3); Daud v. Ram (4); Yakub v. Durga (5). 
In these circumstances, the principle applicable is that stated in the 
case of Madhabmant Dasi v. Lambert (6) “An application for 

(1) (1900) I. L. R. 23 All. 114. 

(2) (1873) 12 B. L. R. 411 ; 20 W.R. 133. | 

(3) (1506) 11 C. W. N. 163. (4) (1815) I. L, R. 37 All; 542. 

(5) (1915) I. L. R. 37 All. 518. f i 

(6) (1910) T. L. Re 37 Cale. 2965 1a C. L. J. 328. 


HIGH COURT, 
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execution of a decree may be treated as one in continuatidn or re- 
vival of a previous application, similar in scope and character, the 
consideration of which has been interrupted by the intervention 
of objections and claims subsequently proved to be groundless or 
has been suspended by reason of an injunction or like obstruction.” 
In support of this view, reliance may be placed on the decision of 
the Judicial Committee in Qamaruddin Ahmad v. Jawahir Lal (1), 
which has been recently applied in Maharajah of Durbhanga v. 
Homeswar Singh (2). l 


We are of opinion, therefore, that this appeal must be allowed, 


The order of the lower appellate Court is set aside and the case is 
sent back to the Court of frst instance in order that the execution 
may proceed. 

The decres-holder will get his costs throughout. We assess 
the hearing fee in this Court at one gold  mohur. 
A. T, M, © Appeal allowed. 


(1) (1905) L. Riga I A, 102; I. LL R. 27 All. 334; t C. L. J. 381. 
(a) (1920) L R. 481, A. 175; 33 C. L. J 109. 





Before Sir’ Asutosh Mookerjee, Knight, Judge, and 
Mr, Justice Panton, 
GURUPRASANNA BHATTACHARYYA 
2. 

MADHUSUDAN CHOWDHURY.,* 


Cogenant for renewal——Option not stating the terms of renewal-—New lease, 
duration and terms of. 

Where there is a covenant for renewal, if the option does not state the terms 
of the renewal, the new lease would be for the same period and on the same 
terms as the original lease in respect of all the essential conditions thereof except 
as to the covenant for renewal itself: Lani Mia v. Muhimmad Easim Mea (1) 
followed. - : 


* Appeal from Appellate Decree No. 1982 of 1919, against the decision of 
“Babu Jatindra Chandra Lahiri, Sübordinate Judge of Rangpur, dated the 29th 
July, 1919, affirming that of Babu Ram Chandra Banerjee, Muusiff of Kurigram, 
-dated the 33rd April, 1918, ? "mn 

(1) (1915) 20 C, W. N. 948. ° s 
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Appeal by the Plaintiff. 

Suit for ejectment, 

The material facts appear from the dudssient 

Babu Atul Chandra Gupta for the Appellant. 

Babu Surendra Chandra Sen for the Respoffdent. 

The judgment of the Court was delivered by 

Mookerjee, J.—This is an appeal by the plaintiff in an action 
in ejectment. The defendant executed a kabulyat in favour. of the 
plaintiff on the 11th May, 1908, for a term of. 9 years to expire on 
the 13th April, 1917. As- the defendant did" not give up the land 
on the termination of the tenancy the plaintiff instituted the present 


suit on the rsth January, 1917, after service of notice to quit. The 
defendant pleaded that the kabulyat contained what was in essence 


“a renewal clause for y years, that he had offered to accept a new 


tenancy but the plaintiff had wrongfully refused and that conse- 
quently he was entitled to remain in occupation for a further term 
of 9 years as if a new tenancy had been created in* his favour. He 
also urged that the notice served was inadequate. It is plain that 
no question of notice arises as the suit has been brought on the 
termination of the tenancy, if in law the tenancy has terminated, 
the plaintiff is entitled to eject the defendant, without service of 
notice to quit. Consequently the only question for conside-ation 
is whether the provision in the lease operated as a re: ewal clause 
and entitled the defendant to continue in occupation for a second 
term of 9 years. This question has been answered against the 
plaintiff by both the Courts below. On the present appeal it has" 
been argued that the kabulyat has been misinterpreted by the Courts 
below, and that in substance there was no renewal clause of the 
scope alleged by the:defendant. 


The kabulyat states thatafter the termination of the tenancy 
the defendant would make a ori arats. The Courts below have 
taken this to mean a fresh settlement on the' same terms às'the 


' first setdlement.' Mr. Gupta has contended that the expression 
' pmi wilang is really ambiguous, that it means in essence á second 


settlement and that such settlement need not be on the same terms 
as the previous settlement but may be a different settlement. In 
support of this argument he has invited our attention to two 


"kabulyats, one executed by the wendor of the defendant in 


favour of the plaintif on the 19th April . 1903, and another 
executed by a previous tenant of the disputed land.in favour of 


, 
. E . * iue a 
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X r 
the plaintiff on the sth January, rgor. Mr. Gupta has contended 
‘that as the term atal is really ambiguous, evidence is admissible 
to show its true meaning as used in the contract under consideration 
and in support of this contention, he has relied upon a decision of the 
Judicial Committee in Watcham v. The Attorney-General of African 
Protectorate (1). Jeord’Atkinson stgted in that case the principle 
that when the instrument contains ambiguily, evidence of user 
-under it may be given in order to show the sense in which the parties 
' used the language and their intention in executing the instrume -t, 
‘whether the ambiguity be patent or latent. We need not discuss 
‘whether one deed should be construed with reference to another 
unless the two form part of the same transaction : Bhagwat Buksh 
v. Sheo Pershad (a); Kamaleshwari v. Ramhari (3); Patiram v. 
Kankinarrah Co. (4) ; Smith v. Chadwick (5) ; but, let us assume that 
evidence is admissible to explain the meaning of the term Gil and 
that the two kabulyats mentioned are for this purpose relevant 
‘evidengg. In each of these documents the term zal occurs twice. 
In one place it is stated that after the expiry of the term, the tenant 
would take rai amga from thé landlord. In another place, 
it is stated that if the tenant failed to take a atal q™iqg then the 
landlord would be competent to re-enter on the land and realise 
rent by granting settlement to cal erat, Ithas been contended 
that when the term cyiqaj is applied to a tenant, it means a new 
tenant who need not necessarily hold on the same terms as the 
previous tenànt, This may be conceded and this may show that 
the term MITA is used in more than one sense, according to the 
context. The question for consideration before us is, what is the 
implication of the term qai when used in relation to a second settle- 
fnent Mr. Sen has contended on behalf of the respondent that in 
answering this question, we cannot overlook that if the argument of 
the appellant prevails the result will be to nullify the clause which 
< was inserted in the contract plainly for the benefit of the tenant. 
‘If atal awalan might be a second settlement. on such terms as 
might be dictated by the landlord, the latter might destroy the 
protection afforded to the tenant by imposing terms so onerous 
and exacting that the tenant could not possibly accept them. 


We are of opinion that this aspect of the matter must be borne 
in mind when the contract before us is construed, and we agree with 


(1) (1919) A. C. 533. 
(2) (1913) 18 C. L. J. 277 ; 1$ C. W. N. 297. 
(3) (1913) 19 C. L. J. 3485; 17 C. W. N. 1159. 
zi- (4) (1915) 1. L. R. 42 Calc, 1050. (5). (1884) ao Ch. D. a7 
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_ the Courts below that the intention of the parties was that the second 


settlement should be made on the same terms as the previous ten- 
ancy. Consequently the rule enunciated in Zant Mea v. Muhammad 
Easin Mea (1) on the authority of the decision in Secretary of 


. State for India v. Forbes (2) becomes applicable, namely, that 
where there is a covenant for renewal, if the option does not state 


the terms of the renewal, the new lease would be for the same period 
and on the same terms as the original lease in respect of all the 
essential conditions thereof except as to the covenant for renewal 
itself, We hold accordingly that the covenant in this- case was 
8 true covenant for renewal on the same terms as before. 


The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. . 


A. T. M. : . - Appeal dismissed. 
(1) (1915) 20 C. W. N. 948. (2) (191a) 16 C. L. J. 267. 
© 


Beor Sir Asutosh p Knight, ss and Mr. gisi” 
Panton. 


RAJA RISHIKESH LAW 


iv. 


SATISH CHANDRA PAL AND OTHERS `, : 


Fermanent tenancy—Premium, payment of, if necessary—' Thika mokra,” 
A tenancy may be permanent without payment of premium. 


Where a document stated that the tenant, the grantee, would pay the thika 
mokra rent of a certain amount and the grantee was authorised to cultivate from 


generation to generation : 
Held, that the word ‘thika’ was used.to indicate the creation of a tenancy and 
the word mokra meant mokrart and hence the rent was fixed in perpetuity. 
Appeal by the Landlord. 
. Proceeding under section 105 of the Bengal Tenancy Act for , 
enhancement of rent. 
*Appeal from Appellate Decree No. 1940 of 1919, against the decree of H. C. 


Maitland Esq, Special Judge of Midnapur, dated the 18th March, 1919, affirm- 
ing that of Babu Jogesh Chandra Mitra; Revenue Officer of Midnapur, dated the 


goth Jane, 4218, 


Vor, XxXV.j HicH cobrt. 


The material facts appear from the judgment. 
Babus Dwarka Nath Chuckerbutty, Narendra Chandra Bose, 
Satyendra Nath Mitter and Nabin Chandra Pal for the Appellant. 
Dr. Dwarka Nath Mitter and Babu Santosh Kumar Pal for 
the Respondents. 
“The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the landlord in a proceed- 
ing under section 105 of the Bengal Tenancy Act, for enhancement 
of rent. The tenant pleaded that the rent was fixed in perpetuity 
and.this contention has been accepted by both the Courts below. 


On the present appeal, stress has been laid upon the observation 
of Sir James Colvile in Bamasoondery Dassyah v. Radhika Chow- 
Ghrain (1), that a suit to enhance rent proceeds on the presumption 
that a zemindar holding under the perpetual settlement has the right, 
from time to time, to raise the rents of all the rent paying lands with- 
in his zemindary, according to the purganah or current rates unless 
either he js precluded from the exercise of that right by a contract 
binding on him, or the lands in question can be brought within one 
of the exemptions recognised by Bengal Regulation VIII of 1793. 
Let it be conceded that the burden thus lies on the tenant to establish 
that the landlord is precluded from exercising right to enhance 
rent by a contract binding on him: Fortunately, we have in this case 
the contract of tenancy dated the 3rd September, 186r, which 


governs the rights of the parties, The document was written in' 


Ooriya character, possibly, by a halt literate scribe. The document 
states that the tenant, the grantee, would pay the Thika Mokra rent 
of Rs. ro-12 at the rate of 4 as. per bigha and 4 annas for julkur 
rent of Richaguru tank in all Rs. ro. There bas been some discussion 
at the Bar as to the meaning of the expression Thika- Mokra. We 
feel no doubt that the word thika was used to indicate the creation 
ofa tenancy and that the word written as Mokra by the Ooriya 
stribe is in reality mokarari, indicating that the rent was fixed in 
perpetuity. There can be no question that although no premium 
was paid, the tenancy was permanent, as the grantee was 
authorised to cultivate from generation to generation. But 
reference has been made by the appellant to the decision in 
Ramnarain Singh v. Chota Nagpur Banking Association (2), 
where it was stated that a substantial premium for a lease is one of 
the surest indications of its permanent character ; it does not follow 
however that the absence of evidence to show payment of premium 

(1) (1869) 13 M. I. A. 248 313 W. R. (Pe C.) 11 ; 4 B. L. R. (P. C.)8, 

(3) 0913) T. L. R. 43 Calc. 332, 
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is one of the surest indications that the grant is not permanent. . We 
need not thus place reliance upon the clause which provides that 
there should be no payment over and above the rent, because this 
may have reférence to illegal exactions. The document.taken as a 
whole indicates, in our opinion, that under this contract of tenancy, 


the rent was fixed in perpetsity and that thé application for en- 
hancement has been rightly dismissed. 


The appealis dismissed with costs. 


A.T. M. Appeal dismissed. 


PRIVY COUNCIL. 


Present: Viscount Cave, Lord Shaw, and Mr. Ameer Ali. 
SECRETARY OF STATE FOR INDIA IN COUNCIL 


v. . 
MAHARAJA OF BURDWAN. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WiLLIAM IN BENGAL]. í 


Revenue, assessment of—Chars formed in a non-navigable river, after perma- 
nent settlemeni—The Bengal Land Revenue Assessment (Resumed lands) 
Regulation (11 of 1819), Arts 3, 31.— The Alluvion and Diluvion Act (IX 
of 1847), Sees, 5.6. i 
The Government is entitled to assess to public revenue under section 6 of the e 

Alluvion and Diluvion Act, the churs and islands, which since the decenrfial settle- 

ment of the zemindari have been formed ina non-navigable river, both where it 

flows through a permanently settled xemindari, and within the middle line of the 
river (ad medium filum aquae) where itis the boundary of the zemindari, even. 

ifitfappears that the river bed was part of the permanently settled estate t, 

Secretary of State for India in Council v. Fahamidannissa (1), distinguished. | 


The effect of Regulation II of 1819 is to declare that churs formed after the 
decennial settlement are to be treated as unsettled ; and that this express pro- 
vision cannot be excluded merely by showing that the river-bed from which the 
churs have been thrown up was atthe date of settlement the property of the 
zemindar, and that the settlement was imposed upon the zemindari as a whole. 
The ownership of the bed may determine the proprietory rights in the churs ;- 
but property is one thing and assessability is another, The Regulation declares in 
terms that new churs are to be included in the category of unsettled lands, and 
contains no exception for churs formed upon *a river-bed belonging to a settled 


' estate. Such churs should therefore be treated as unsettled. 


(1) (1889) L. R. 17 L A. 40; I. L. R., 17 Calc, 590» 


Vot XXXV] . <> PRIYY COUNCIL. a 93! 
P.C. 


—— 


The churs not being ‘waste lands’ are not excluded from assessment by . 
article 31 of Regulation || of 1819. " 1921. 


Lands included in 8 permanent settlement are excluded from futther assess- Secretary of State 


ment This protection is extended only to lands actually in existence at the time for India in Council, 
of the settlement and specifically included in the estate as settled. 


Maharaja of * 
-Consolidated appeals from judgments and decrees of the -High Burdwan. 
Court, Calcutta (Fletcher and Huda JJ.) dated the 22nd May 1918, eS 
modifying the decrees of the Subordinate Judge of Burdwan and 
reversing those of the District Judge of Bankura (See I. L. R. 46 * 
Cale. 390.) 
Four suits by the xespondents for declarations that the Govern- 
ment had no right to assess churs and islands thrown up in rivers 
Damodar and Darakeshwar. : 
“The material facts appear from the-judgment of their Lord-: 
ships. 
` Dunne K. C. and Kenworthy Brown for the Appellant: The 
Government is entitled to assess the churs under Act IX cf 1747, 
section 6, whethey or not the churs are the property of the respon- 
-dents; Act IX of 1847 dealing only with procedure, the right to 
assess is to be sought for in Regulation II of 1819. Under that 
Reg ilation the churs formed after the decennial settlement are to 
be treated as unsettled and liable to assessment.’ The Bengal 
Regulation XI of 1825, section 4, rule 4 makes it clear that the 
effect of the earlier Regulation is as stated. The decisions of 
the Board in Zopes v. Myiadun Mohun Thakoor (1), and Secretary 
of State v. Fukamidannissa (2), relied on in the judgment of the 
e High Court, assumed that the cAurs in question were reformations | E 
in gitu bf a part of a permanently settled estate } otherwise the 
lands in question would have been liable to assessment. The 
preambles to Bengal Regulation XLX of 1793 and other Regulations 
of 1793 refer to settlement being in respect of the “ produce” of 
the land ; this negatives the view that the beds of the rivers are 
part of that which is assessed to revenue. ON 
Curs cannot be regarded as ‘waste lands’ brought under cultiva- 
tion and thus excluded from assessment by section 31 of Regulation 
“IT of 1819. Beds of rivers are not part of the settled estate, as the 
zemindar is entitled under Act IX of 1847 to a deduction from his 
jama upon diluvion ofa river bank. ` Reference was alig made to 
Act IV of 1868. 
De Gruyther K. C. and-Dube for the mde. The churs: 


(1) (8870: 13 M. Ie A. 467; 5 B. L. R. 521 ; 14 W. R. P. C. i1. 
(2 (837) Le R. 17 1. A. 40; I. Lo R17 Calc. 590. . 
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being the property of the respondents, are not liable to assessment. 
Regulation II of 1819 in terms gives the right to assess, only in the 
case of land “not included within the limits” of the settled estate. 
The churs in the present case are found by Courts below to form 
part of the settled estate of.the respondents. What is included in 
a Settlement is a question of fact: Wette Jagadindra v. Secre- 
tary of Stats (1). . 

The recognition of- proprietary interest of —— à contained 
in the preamble to Regulation I of 1793 cannot be confined to so 
much of the estate as was not covered by water. The entire ambit 
ofthe estate was included in that which . was settled, save such 
matters as were specifically excluded ; e. g. lakhiraj and chaukidari 
lands by Regulation I of 1793, section. 8 cl (4), -Regulations VIII 


‘and XIX of 1793. See the history of the. settlement contained in 


the Fifth Report and the judgment of the Full Bench in ZaAamidan- 
nissa Begum v. Secretary. of State (2) which will show -that the 
entire ambit was sett'ed. . . e 
- The words “ limits of the estate" in the preamble to Regulation 
II of 1819:can only refer to the Geographical limits;. The judg- 
ment of the Board in Secretary of State v. Fahamidannissa (3) at p. 
50 makes: it clear that an assessment can be made under section 6 
of Act 1X of 1847 only when land has been “ gained” i. e, where by 
accretion or otherwise land not within the limits of a settled estate, 
has become added to it. There was no provision for reduction of 
jama upon diluvion before Act IX of 1847 ; ,the provision therefore | 
cannot be used in ascertaining the effect of Regulation II of 1819. 
A chur is by section 31 of Regulation II of 1819, is excluded 
from assessment, as waste land coming under- cultivation, ' * 
Kundukuri Balasurya v. Seretary of State for India (4); 
Commissioners of Land Tax for the City of London v. Central 
London Railway: Company (5) are also referred to. 


The judgment of their Lordships was delivered by 


; Viscount Cave: These are consolidated appeals from decrees 
made by'the High Court of Judicature at Fort Wiliam in Bengal 
in four suits. Of these suits three were ‘brought by the Maharaja 
of Burdwan,. with whose ancestor the zamindari of Burdwan was 
permanently settled in the year 1793 ; and the fourth by the zamin- 

(1) (1902) L. R. 30 I. A. 44i 1. 'L. Re 30 Calc. agi. 

, (a) (1,886) 1. L. R. 14 Calc. 67. 


(3) 1889) L. R. 171 A. 40; L L. R. 19 Calc. 590. 
(4) (1917) L. R. 44 1. A, 166 ; 26 C. L. J. rco, 


(5) (1913) A: C. 264. 
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dar'of Maliara, with whose predecessor that zamindari was similarly 


settled in the same year. The causes. of-action in all the four suits 
were similar in character. The lands comprised in the zemindari 
of Burdwan are in part traversed and in part bounded by two 
rivers, the Damodar and the Darakeshwar ; and the Maliara lands 
are similarly bounded by the first-mentioned river. Since the date of 
the settlements a large number of churs (or sandbanks) and islands 


have been thrown up in these rivers; and the revenue authorities, | 


purporting’to act under Act IX of 1847, recently caused a deara 
survey to be made of these churs and islands (hereafter for the sake 
of brevity referred te as churs) and assessed.them with revenue, 
and‘on the refusal of zemindars to accept a settlement, settled 
them with third parties’ : he'zemindars disputed the rights of Govern- 
ment to make such a assessment and. claimed to be the owners 
of the churs where they lay opposite to their setiled lands anJ.to be 
entitled to hol1 the n as part of their settled property free fro n any. 
additios&l assessment; ani it was to establish this claim that 
these suits were,brought. The decision of the Subordinate Judge 
of Burdwan in suits brought by the Maharaja was partly for and 
partly against his claim, while the decree of the District Judge of 
Bankura in the Maliara suit was wholly against the zemindar. On 
appeal the High Court decided all the suits in favour of the plain- 
tiffs, and thereupon these appeals were brought by tke EN 
the Secretary of State for India in Council. 

The evidence in the suits is voluminous, but the material facts 
may be shortly stated ; and for this parpose it will.be sufficient to 
refer to the facts in the first two suits only viz., those brought by 
the Maharaja of Burdwan with reference to the churs in.the river 
Damodar ; for it is common: ground that the decision -in these two 
suits must determine the result of the other two suits also. . 

The Damodar is a river of some width but little depth flowing 
into the Hooghly near Gurchumbook. For. a distance of 53 miles, 
viz. fron: Theraut to Basna, it forms the southern boundary of lands 
belonging ‘to the zemindari of Birdwan ; and for the next gr miles, 
viz; from Basna to Garchumbook, it runs through the lands of that 
zemindari, which accordingly adjoin the river on both banks, except 
that a few of the riparian mouzahs were some time since sold for 
arrears of revenue and no longer belong to the zemindari. From 
Gurchumbook up to Ampta that is to say, for a distance of about 14 
miles—the river is navigablesat all seasons of the year ; but beyond 
the last-mentioned point it is navigab'e at certain seasons only, 
and for present purposes may be treated as non-navigable. The 
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P: C. Maharaja of Burdwan appears to have fishing rights in the river 
igar. and to own certain private ferries uponit. They also at one time 
wet 


“ Secretary o° State levied tolls on boats passing up and down the river ; but these tolls 
for ILdia ln" Council were abolishel by the Government in the year 1772 that is to my 


Maharaja of before the date of the decennial settlement—and have not since 
_  Burdwan- been levied. l . i 
Visccuint Cave. ' For some time before 1791. yearly settlements were effected 


E with the successive Maharajas, and it appears that on the occasion 
of .one. of these yearly settlements, viz., that for the year 1772, 8 
deduction was made. for sadi sikasti, or diluvion by river. ihe 
Kabuliyat relating to the settlement of 178%eis produced ; and by 
this document Maharaja - Tej Chandra,. who is therein described 
as “zamindar of pergunnah- Burdwan, etc. in the province of 
Benga',” accepted the sum of Rs. 4o, 15, rog. 2a. as the revenue 
for the settlement of *the said chuckla," and agreed to cultivate 
_the land and to raise no objection to paying the revenue on the 
score of imundation, of the lands being washed away by he river 
etc. In 1790, when the decennial settlements were- introduced, 
difficulty was experinced in effecting an agreement with the Maha- 
raja, with the result that-some mouzihs were sold by Government 
to raise arrears of revenue; but ultimately in 1791 a settlement for 
nine years was agreed upon. No sanad or kabutiyat relating to this 
important settlement has been produced, but its terms are evidenced 
bya statement headel “Dow! Bundbust or Particular State nent 
of the Jumma of Pergunnah Burdwan payable yearly by the Zamin- 
dar Maharaja Tej Chandia Buhadur for nine years from the begin- 
ning of-the Bengal year 1198 to the end of 1206, or fron the roth 
April, 1791, to 11th April, 1850." This statement contains the items 
making up the sum of Rs. 40, 15, 109-2a, specified in the kabuliyat i 
for the year 1788, and after certain deductions for sayer abolished, 
lands sold. for arrears of revenue, and other matt.rs brings out the 
total revenue payable by the zamindar during the nine years at, Rs, 
32, 93, 892 per annum. No reference is made to the-river-bed ; and 
it was found by the Subordinate Judge that, while the income from 
the fishing and ferrying rights was included in the assessment, no 
part .of the bed was included in any of the setiled -pergunnahs and 
mouzas. Indeed it is plain that in arriving at the revenue for the 
purposes of this settlement the bed of the nver was not taken into 
account. It is this settlement which was made permanent by Regu- 
lation I. of 1793. n e 

Upon these and other like materials the Subordinate Judge came 
to the conclusion that the whole bed of the river where it ran 
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through the zemindari lands, and the bed ad medium filum aquae 

where it bounded those lands on one side only, was the property of 
zenindar, and accordingly that the churs formed on these parts of the 
'river-bed belonged to the zemindari ; but as to the effect of the per- 
, manent settlement he drew a distinction. He held that, zemindari 
having been settled*ss * the said chuckia”—that is to say, asa com- 
pact. estate—in the year 1788, and (as he assumed) also in the year 
1791, the settlement included and covered the river-bed where it was 
boundel on both sides by the zemindari lands and that the chyrs 
formed on this part of the bed could not be the subject of an addi- 
tional assessment under the Act of 1847 ; but as to that part of the 
. river which was bounded on one bank only by the zemindari lands, 
he hell that the bed of the river ad medium filum, being included 
in the adjoining lands by presumption of law only, was not covered 
by the settlement, and that the churs since formed on this part of 
the bed were liable to assessment as unsettled land. On appeal 
the Higa Court, while upholding the findings of the Subordinate 
Judge as to the proprietary. rights of the zemindar in the river-bed 
and chars, rejected the distinction drawn by him as to the effect of 
the permanent 'settlament, and held th:t the zemindar was entitled 
to hold all the churs in dispute as part of his permanently settled 
lands.and free from further assessment. The appeal is therefore 
brought as to all these churs. 

In dealing with this appeal their Lordships accept the concr- 
rent finding of the Courts as to the ownership of the bed of the river 
and of the churs formed upon it since the date of the settlement, 
and the assumption of the Subordinate Judge that the decennial 
settle nent of 1791 (which was made permanent in 1793) was similar 
to th ‘settlement evidence by the kabulyat of 1783 in assessing 
the zininlari as a whole. They also pat aside for the moment 
the subordinate arguments founded on the facts that some of the 
riparian mouzahs had been alienated before the settlement, and that 
the lower part of the river was navigable; and they proceed to 
consider the important question of law, whether on the facts as found 
the revenue authorities were-entitled to assess the newly formed churs 
. to revenue as being “land added to the estate” within the meaning 
of section 6 of Act IX of 1847. It has already been decided by 
the Board in Zhe Secretary of State Jo- Indiay S-tmati Fahamidan- 
nis a Begum (1) that the intention and effect of the Act of 1847 
was merely to alter the machjnery by which lands gained from the 
sei or rivers by -alluvion or dereliction were to be assessed, and 


(1) (1889) L. R. 17 I. A. 4o. 
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P.C not to subject to assessment any lands which would not have béen 
1921. liable thereto under the law: in force at the time when the Act 
Noto was passed ; and accordingly the question mised ' ds: to the assess- 


Secretaiy, of State 
for India in Council ability. ‘of the éhürs in dispute must be. determined by refererice to 


Maharajà of the pre existing law and particularly to Regulation II of 1819. 
Burdwan. ` Regulation I ‘of 1793, by" which the decennial settlements were 
Viscount Cave. made permanent, declared (by articles 3) to the zemindars and 
Ty other proprietors of land with whom a settlement had been côn- 
cluded that “at the expiration of the'term. of settlement no altera- 
tion will bé made in the assessment which’ they have respectively 
engaged to pay but that they, and their heirs &nd lawful süccessors, 
will be allowed to hold their estates at such assessment for ever." 
The main purpose of this declaration i appears from article: 6, which 
contains the following paragraph : — : i 
“The Governor-General in Council trusts t^at the proprietors 
of land, sensible of the benefits conferred upon them by the public 
assessment being fixed for ever, will exert ‘themselves in®the culti- 
vation of their lands, under the certainty that they will enjoy exclu- 
sively the fruits of their “own good management and industry and 
that no demand will ever be made upon them, or their heirs or 
successors, by the present or any future Government, for an dug- 
mentation of the public assessment in consequence of the im- 
provement of their respective estates.” 
i Regulation XIX of 1793, which deals máinly with sitate 
lands, contains the following recital Spong the origin of the settle- 
ments for revenue :— d 
* By the ancient law of the country, the ruling power is entitléd e 
toa certain „proportion of the produce of every bigah' of land 
(demandable in money or kind, according to local custom), unless 
it transfers its right there'o for a term or in perpetuity, or limits the 
public demand upon the whole of the lands belonging to an 
individual, leaving him to appropriate to his own use the difference 
between the value of such proportion ofthe produce and the sum 
payable to the public, whilst he continues to discharge. the 
latter." 
Regulation II of 1819, which is expressed to be passed for 
(among other things) defining the right of Government to the 
revenue of lands not included within the limits of ' estatés for which 
a settlement has been made, eonun (in article 3) the following 
'provisions :!— ` 
“ First, Itis hereby declared and enacted, that all lands which, 
at the period of the decennial settlement, were not included within the 
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limits of any purgunnah, mouzah or other division of estates for P. C. 


which a settlement was concluded with the owners, not being lands 1921. 
for which a distinct settlement may have been made since the cha et State 
period above referred to, nor lands held free of assessment under a for india in Cvuxil 
valid and legal title of the nature specified in Regulations XIX and Maharaja of 
XXXVII, 1793, and fn the correspondipg Regulations subsequently Burdwan, 
enacted, are and shall be considered liable to assessment in the same „Viscount Cave. 
manner as other unsettled mehals, and the revenue assessed on all mi 
such lands, whether exceeding one hundred bigahs or otherwise - 
shall belong to Government. 
“Second. - The forggoing principles shall be deemed applicable 
not only.to tracts of land, such as are described to have been 
brought into. cultivation in the Sunderbuns, but to all churs and 
islands formed since the period of the decenaial settlement, and 
generally to all lands gained by alluvion or dereliction since that 
period, whether {rom an introcession of the sea, an alteration in the 
course of givers, or the gradual accession of soil on their banks.” 
. Article 31 of the same Regulation saves the rights of the pro- 
prietors of permanently settled estates to the full benefit, of “ all 
waste lands included within the ascertained boundaries of such 
estates respectively at the period of the decennial settlement and 
which have since been or may hereafter be' reduced to cultivation” 
and concludes with the following genera’ declaration :— 
- “Second.—It is further hereby declared and enacted, that all 
claims by the revenue authorities on behalf of Government to 
additional revenue from lands which were at the period of the decen- 
e nial settlement included within the limits of estates for which a 
permanent settlement has been concluded, whether on the plea of 
error or fraud, or any pretext whatever. saving, of course, the case 
of lands expressly excluded from the operation of the settlement, 
such as lakheraj and thannadarry lands shall be and be considered 
wholly illegal and invalid." 
On an analysis, of the terms of these Regulations, so far 
as they are material to the question now under consideration, it 
appears that, while lands included in a permanent settlement were 
carefully excluded from further assessment, this protection was 
extended only to.lands actually in existence at the time ofthe 
settlement and specifically included in the estate as settled. The 
produce of * every bigah" of these lands was to be assessed to 
revenue once for all (Regulation XIX of 1793); and even waste 
land producing little or no revenue to the proprietor, if “ included 
within the limits of any pergunnah, mouzah or other division of 
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estates for which a settlement was concluded,” was to be free from 
further assessment on being brought iuto cultivation (Regulation II 
of 1819, Article 31). But lands not included in the settled per- 
gunnahs and mouzahs were to be considered liable'to assessment . 
as unsettled property ; and these principles i.e. that lands not 
included within the limits of the settled perguifnahs and mouzahs 
were to be the subject of additional assessment—were to be deemed 
applicable to all churs and islands formed since the decennial settle- 
ment, and generally to all lands gained bv alluvion or dereliction 
since that period (Regulation II of 1819). It appears to their Lord- 
ships that the effect of the Regulation last refeged to is to declare 
that churs formed after the decennial settlement are to be treated 
as unsettled ; and that this express provision cannot be excluded 
mérely by showing that the river-bed from which the churs have 
been thrown up was atthe date of settlement the property of the’ 
zemindars, and that the settlement was imposed upon the zimin- 
dari asa whole. The ownership of the bed may deterenine the 
proprietary rights in the churs; but property is one thing and 
assessability is another. The Regulation declares in terms that 
new chürs are to be included in the category of unsettled lands, 
and contains no exception for churs formed upon a riverbed 
belonging to a settled estate. Such churs must therefore be treated 
as unsettled. ` f . 

' This conclusion is strongly supported by the terms of Regula- 
tion XI of 1825, which deals with the rules to be observed in deter- 
mining claims to lands gained by alluvion or dereliction. ‘The 
Fourth rule laid down in that Regulation, while providing that “in 
small and shallow rivers, the beds of which, with the julkur rights 
of fishery, may have been heretofore recognised as the property | 
of individuals, any sandbank or chur that may be thrown up shall, 
as hitherto, belong to the propeiietors of the bed of the river,” 
adds the words ‘‘ subject to the pravisions stated in the first clause 
of the present section.” These last mentioned words ref r to the 
proviso to’ the first clause, which prevents the owner of an increment 
of land gained from a river or the sea from being exempt from assess- 
ment to revenue under Regulation II of 1819; and they show 
conclusively that the intention of the Regulation was to provide that 
ali churs newly formed since the decennial settlement, though upon 
a tiver-bed which is '* recognised as the property” of the owner of 
the settled estate, are to be treated as land gained since the settle 
tent, and liable to be assessed accordingly. 

< There is nothing inequitable in such a construction, Section 5 


¿IQI 
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of Act IX of 1847 provides that, when on` inspéction of the deara ees 

survey map it appears that land has been washed away from ‘or lost ` 1921. 
€ 


‘to any estate paying revenue to Government, a proportionate Secietary of State 


‘deduction shall be made from the juma , and if a deduction is to be for maje ia Council 
‘made for land. washed away, there is no reason why. an addition Maharaja of 


should not bé made-in respect of land gained by al'uvion or derelic- „Burdwan. 


tion. ` In the latter case, while it may be that the area nominally Viscount Cave. 
belonging to the estate is unaltered, the cultivable area is increased MS 
and with it the potential revenue of the estate. i 

It was suggested in argument that a. river-bed might be 
treated ‘as “waste lami” coming within the protection of arti- 
cle 31 of Regulation II of 1819; but their Lordships are not 
of that opinion.  Indeel the express provision in article 3r 
that waste land’ sha'l not be the subject of an additional 
assessment when brought into cultivation, when contrasted with 
the provisions of article 3 of the same Regulaion as to 
newly forfled churs and islands, affords further support to the 
view that the legislative authority intended to put such churs 
upon a different footing from the waste lands and to make 
them liable to assessment. 

Thé learned Judges of the High Court appear to have 
thought that such a construction of the Regulations as is 
here adopted would be opposed to the decision of this Board 
in the above cited casc of The Secretary of State for India 
v. Srimati Fahatnidannissa Begum (1) ; but on examination of that 
case it will appear clearly that the lands there held to be 
exempt from assessment were not churs formed since the sett'e- 
ment upon land which at the timé of settlement had been 
river-bed, but were lands „specifically comprised in the settle- 
ment and which, having for a time been covered with water, 
had afterwards emerged. again by reason of alluvion or dere- 
liction. The estate’ there in .question, containing at the date of 
the ¿decennial séttlement 10,042 bigahs of. land, had become 
Wholly submerged by the action of the Ganges and the Brah- 
maputra; but an area amounting to 2,000 bigahs had recently. 
reappeared above ‘water, and it was this reformed land—which 
had been specifically included in the decennial settlement’ and 
in respect of which the assessed revenue had been paid even 
during the period of its submergence—which it was sought to 
assess to additional revenue. The Board, affirming -the decision 
of the High Court in Bengal, decided against this claim, 





(1) (1889) L. R. 17 L A. 40. PES 
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' P.C. holding that “lands within the limits of settled estates which 
. ioi; had become covered with water and afterwards reformed were 
w not lands gained fron the river or sea by alluvion or derelic- 


. Secretary of State — ^ MM : EX 
for Tadia in Council. tion within the meaning of the legislation of 1847, which is 


-e © x z i e 
` Maharaja òf confined to lands so gained since the period of settlement. 


` Burdwan. It is obvious that such 4 conclusion has mo application to a 
Vincgust Cave, Case like the present, where the land in question is new land 
A om formed since the settlement was made. Lord Herschell, by 


whom the judgment of the Board was delivered, insisted more 
than once on the circumstance thatthe land in question was 
.Jand which hàd been assessed to revenue at the date of the 
settlement and had since been inundated and recovered, and 
that revenue had throughout heen paid upon it; and the terms 
“of the judgment indicate that, if the land in question had 
been formed for the first time since the date of the settle- 
ment, the decision, would have been the other way. 

Lopes v. Muddun Mohun Thakoor (1) was referre, to; but 
that case, which dealt with the proprietary rigbt in land reform- 
ed after submergence upon the orginal site and not with 

- assessment to revenue. has no direct bearing on the present 
case. Reliance was also placed on certain rating cases: Com- 
missioners of Land Tax for the City of London v. Central London 
Railway Company (2); The Attorney-General for British Co'um- 
bia v. The Attoreny-General for Canada, (3); but those deci- 
sions turned on English or Canadian law, and cannot affect the 
construction of the express provisions of the Bengal Regulations, 

In the result their Lordships are satisfied that the churs and 
islands, which since the decennial settlement of the zerbindayi of 
Burdwan have been formed in the river Damodar opposite to 
lands belonging to that zemindari, were liable to assessment under 
the Act of 1847, and accordingly that the appeals in the first two 
suits should succeed. Having regard to this conclusion, it is unneces- 
sary to consider the question of the ownership of any churs 
which may have been formed opposite to lands alienated from the 
zemindari or in the navigable part of the river. 

As stated above, the churs formed in the river Darakeshwar, 
which were in question in the third suit, and those formed in the 
Damodar river against lands of the zemindar of Maliara, which were 
the subject of the fourth suit, are for present purposes in the same 
position as the churs already distussed. The appeals in these 


(1) (1870) 13 M. I. A. 467. (2) (1913) A. C. 364. 
(3) 1914) A. C. 158. a wu 
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suits also should therefore be’ allowed, and the decision of the Dis- 
trict Judge of Bankura in the fourth suit should be restored. 

' Their Lordships will humbly advise His Majesty. that these 
appeals should be allowed and the suits dismissed, and that the 
respondents should, pay the costs | in all Coutts and the costs of 
these appeals, ' 

` Solicitor, India Office ; Solicitor for —" 

T: L. Wilson & Co. : Solicitors for Respondents. 


A, TM, | Appeals allowed. 


APPELLATE CIVIL. 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Panton. 


. * | .GONDHI BIBI AND OTHERS 
x v. l 
JOYNAL ABDIN SARKAR. i 
Fleading—Inconsistent—Test. 


Neither party to 2 litigation can be allowed to set up at the hearing an en-e 
tirely new and Inconsistent case. The plaintiff must be held to the state of facts 
alleged in his plaint or substantially consistent therewith. The defendant also 
must be held to the state of facts alleged in his written statement or in harmony 
therewith: Eshen v. Shama (1). 

Where an objection that the case has been decided on a ground not raised in 

*'the pleadings, is taken, the test to be applied is whether the party aggrieved has 

realy been taken by surprise. 

Appeal by the Plaintiffs. 

Suit for ejectment. 

The material facts appear from the judgment. 

Babu Atul Chandra Gupta for.the Appellants. 

Babu Mritunjoy Chatterjee for the Respondent. 

The judgment of the Court was delivered by . 

Mookerjee J.—This is an appeal by the plaintiffs in an action 
in ejectment, The plaintiffs alleged that the defendant had no 
Tight of possession in the disputed land and was liable to be ejected 


* Appeal from Appellate DecreesNo. 2640 ot 1919, against the decree of Babu 
ag Chandra Lahiri, Subordinate Judge of Rungpore, dated the 4th Septem- 
er, 1919, reversing that of Babu Narendra Nath Ghose, Munsiff of Gaibanda, 

dated the 4th June, 1918. 
(ty (1866) 11 M. I.A. 2; 6W. R.P. Q 37. 
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as a trespasser. - The defendant pleaded that he was an occupancy. 


raiyat ‘under.the plaintiff and held the land at a rental of Rs. ro. : 


Upon-these pleadings,. the tral Court raised the issue, whether the 
plaintiffs had a right to get khas- possession of the land in. suit. 
The Court came to the- conclusion that the defendant was nota 
ralyat but a trespasser and décreed the suit. "Upon „appeal, the 
Subordinate Judge came to the.conclusion that the defendant was 
an adhiar tenant, that is, a tenant who cultivates the land on con- 


dition of payment of one-half the produce to the landlord. In this, 


view the lower appellate Court held that the defendant could not 
be ejected as a trespasser. On the present appeal, the decree of the 
Subordinate Judge has been assailed on two grounds ; namely, first, 
that the case has been decided against the plaintiffs on a ground 
not raised in the pleadings ; and, secondly, that the decision of the 
question, whether the defendant was or was not an adhiar tenant 
was barred by the principle of ses judicata. 

As regards the first point, the contention of the appella&t is not 
altogether unfounded. The plaintiffs came into Cqurt on the alle: 
gation that the defendant looked after the cultivation of the land on 
their behalf, that he betrayed his trust and from 1911 appropriated | 
the crops. The „defendant contended that he looked after 
the cultivation in his own right because he was an occupancy 


raiyat of the lind and that the amount of annual rent payable by : 


him was Rs, 1o. The trial Court accepted the version of the plain- 
tiffs and found that the defendant was a trespasser. The Subordi- 
nate Judge he'd that the defendant was an adhiar tenant. This 
was plainly neither the case of the plaintiffs nor the case of the 
defendant. On, these facts Mr. Gupta has contended that the 
judgment of the Subordinate Judge is open to just exception. . It 
may be conceded that neither party to a litigation can be allowed to 
set up at the hearing an entirely new and inconsistent case, The 
plaintiff must be held to the state of facts alleged in his plaint or 
substantially consistent therewith. The defendant also must be 
held to the state of facts alleged in his written statement or in har- 
mony therewith. This rule was.enunciated by Lord Westbury in 
Eshen v. Shama (1), and was emphasised by Lord Moulton in 
Northwestern Salt Coy. Lid. v. Electrolytic. Alkali Coy. Ltd. (2), 
when he cbserved that the Court will not entertain a question. 
not raised in the pleadings. The reason for the rule has been 


stated to be in substance that the*parties might otherwise be - 


seriously prejudiced. The plaintiff might have received no notice 
(1) (1866) 11 M. L A. 73 6 W. I. P. C. 57>. (2) (1914) A. C. 461. 
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that the point-would be-raised by the defendant and would presum- 
‘ably be not prepared with the necessary evidence and, conversely, 
the defendant might be seriously embarrassed if the plaintiff were 
permitted to spring a surprise upon him in the shape of a new case. 
Consequently, when an objection of this kind is taken, the test to be 
applied is whether the party aggrieved has really been taken by 
surprise. Let us see how the plaintiffs stand when their case is 
considered from this standpoint. 

The substantial question in controversy between the parties 
was whether the defendant was a trespasser ora tenant If the 
defendant was a tenant, that was a complete answer to the claim, 
because the plaint#fs have never asserted that the defendant was 
a tenant, that his tenancy was liable to be terminated, that it had 
been terminated in accordance with law and thatthe defendant 
was not entitled to continue in possession any longer. The com- 
plaint of the plaintiffs is consequently well-founded to this extent that 
the Subordinate Judge has determined the nature of the alleged 
tenancf* and has come to a conclusion which was not the case of 
either party. But that, in our opinion, has not prejudiced the 
plaintiffs in respect of their claim for ejectment. Upon the real 
question in issue, each party understood what he had to prove and 
what he had to expect from his opponent. We hold accordingly 
that the conclusion of the Subordinate Judge that the defendant 
held as a tenant cannot be assailed. . 

As regards the second point namely whether the decision of 
the question of status of the defendant was or was not res judicata, 
we are not prepared to accept the contention of the appellants, The 
effect of the ultimate decision in this Court in the previous suit bet- 
ween, the parties was to leave the question of status open. We need 
notexamine this point further, because the effect of our decision 
also will be to leave the question of the nature of the tenancy of the 
defendant under the plaintifis open for investigation in a future suit, 
if occasion should arise, a 

The result is that we affirm the decree of dismissal made by the 
Subordinate Judge on the ground that at the date of the institution 
of the suit the defendant was a tenant under the plaintiffs. This 
will in no way affect the decision of the nature of the tenancy in a 
future litigation between the parties. That the defendant is a 
tenant under the plaintiffs has been decided in this suit; but the 
nature of that tenancy will be open for investigation hereafter. 

The respondent will be Éntitled to bis costs in this Court. _ 


A. T, M. NG Appeal dismissed, 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice , 
Panton. 


KUMUDINI RAY AND OTHERS 
v. 
KAMALA KANT SEN. * e 


Appral— Order in execution of decree— Decree in suit valued above Rs. 500C—= 
Appeal presented in wrong Comri—No objection as to jurisdiction—Appeal 
` decided —Second appeal— Proper order—Limitation Act (IX of 1908), Secs. 

5,16 —Diseretion, how exercised. 

An appeal lies directly to the High’ Court against sg order in execution of a 
decree passed in a suit valued at more than Rs. sooo. If it be presented to, and 
decided by, the District Court, the High Court will, on second appeal, set aside 
that order as being made without jurisdiction and substitute therefor an order that 
the memorandum of appeal presented to the District Judge be returned to the 
appellant for presentation to the High Court: Ranjit v. Ramudar (1). 


In computing the period of limitation, when the appeal is presented, the Court 
should exercise the discretion vested in it under section 5 of the Limitafion Act 
guided by the provisions of section 14 : Ardha Chandra v. Matangini (2) and 
Balaram v. Sham Sundar (3) referred to. : 


Appeal by the Decree-holders. 
Application for execution of a decree against a surety. 
The material facts appear from the judgment. 


Dr. Dwarka Nuth Mitter and Babu Manindra Nath nates 
for the Appellants. 


Babu Narendra Kumar Das fox the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This. appeal is directed against an order of 
dismissal made on an application for execution of a decree against 
a surety., The decree was made by this Court on the 23rd January 
1917 in a first appeal in a suit valued at more than Rs. 5ooo, It 
is plain that an appeal. against an order in execution of such a 
decree lies not to the District Judge but to this Court. The order 
of the Subordinate Judge was. made on the 3rd March 3920, 
and an appeal was presented to the District Court on the rst April 


*. Appeal from Appellate Order No. 347 of 1920, agaihst the order of W. A. 
Seaton Esq., District Judge vf Chittagong, dated the toth July, 1920, affirming 
that of Babu Kumud Nath Roy, Subordinate Judge of Chittagong, dated the 
srd March, 1920. - $ . 

(1) (1912) 16 c. L. ]. 77 ; 17 C. W.N. 116. E 

. (2) (1895): I. L. R. 23 Calc. 325, (3) (1896) I. L. R. 23 Cale, 526. 
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1920. "The District Judge dismissed the appealon the roth July 
1920. Thereupon the present appeal was lodged in this Court on 
the rrth September 1920 against.the order of the District Judge 
whereby he had affirmed the order of the Subordinate Judge. No 
preliminary objection was taken to the appeal presented to the Dis- 
trict Judge and nobotly discovered thatthe appeal was incompetent. 
Indeed, in this Court also, the point was not mentioned till the 
respondent was called upon to answer the argument advanced on 
behalf of the appellant. It-is plain that the order of the District 
Judge was made without jurisdiction and that this Court must now 
set aside that order and, substitute therefor the order which should 
have been made by the District Judge, namely, an order that the 
memorandum of appeal presented to the District Judge be returned 
to the appellant for presentation to this Court. This is the course 
which was adopted in Ranjit Missir v. Ramudar Sing (1). There 
is tnis difference, however, between that case and the present, 
namely, that there the ‘lower appellate Court had modified the 
order of the primary Court, while here the lower appellate Court 
has affirmed the order of the Court of first instance. This cir 
cumstance, however, does not affect the position, and the learned 
vakil for the appellant has suggested that as the memorandum. of 
appeal presented in the Court of the District Judge is now in this 
Court, it may be taken to have been presented here after its return 
by an order of this Court. This, we think, is reasonable. The 
memorandum of appeal will, therefore, be taken to have been 
presented to this Court on this day and an endorsement to 
that effect will be made on the memorandum by the Registrar. 
No question of court-fees arises ; but. we have to consider the 
question Of limitation. It is, we think, sufficiently obvious that this 
is a fit case for the exercise of our discretion under section 5 of the 
Indian Limitation Act. It has been ruled that in the exercise 
of that discretion in regard to an appeal, the Court may well be 
guided by the provisions of section 14, which does not in terms 
apply to appeals because appeals are governed by section 5 which 
has a manifestly wider scope. This view was adopted by this Court 
in the cases of Ardha Chandra v. Matangini (2) and Balaram 
Bhramaratar Ray v. Sham Sundar Narendra (3). A similar view 
was adopted by the Bombay High Court in Dadabhat Jamsetji v. 
Maneksha Sorabji (4), by the Madras High Court in Gopisetti v. 


(1) (1912) 16 C. L.J. 77; 17 C. W. N. 116. 
(a) (1895) 1. L. R. 23 Calc. 315. (3) (1896) I. L. R. 23 Calc. 526. 
(4) (1896) I. L. R. 21 Bom. 552. 3 
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Talanraju (1), and by the Allahabad, High Court in Muhammad 
Ismail v. Wasir Ali (2) and Narain -Singh v. Bikram Singh (3). 
If the period between the presentation of the appeal in the Court 
of the District Judge and the order for return made by this Court 
be deducted, the appeal now lodged in this Court is within time; 
The proper course to follow in these circumsta&ces is that stated in 
Ranjit Misser v. Ramudar Singh (4), namely, to allow the appeal, 
to discharge the order of the District Judge, to record “on the 
memorandum of appeal presented to that Court an order of return 
for presentation to the proper Court to be signed by the Registrar 
and finally to regard the memorandum as pjesented in this Court 
on this day. The memorandum will now be registered as an appeal 
from an original order against the order of the “Subordinate Judge 
passed on the 3rd March 1920, and in the exercise of the discre- 
tion vested in the Court under sections of the Indian Limitation 
Act, we hold that the appeal so registered is in time. The paper 
book will be prepared and the appeal heard in due course as a 
first appeal. We order accordingly. ; 
As the objection to jurisdiction was not raised in the Court of 


- the District Judge and as the point was not taken in this Court 


till-a late stage of the argument, we direct each party to pay his 
own costs both here and in the Court of appeal below. 


The appellant will file a vakalatnama in support of the iid 
how lodged in this Court. 


A. T. M. ` Appeal tease 
(1) (1911) 9 Mad. L. T. 315. (a) (1907) 4A, L. J. R. 400: , 
(3):(1911) 8 A. L. J. 793+ (4) (1912) 16 C. L. J. We : 


Voi. XXXVJ ~ ` .HÍGH. COURT. 
Gas Sir Asutosh Mookerjee, Knight, Judge: and. Mr. Justice 
Panton. i 


MADAN. MOHAN DEY 
. l : D. l 3 
BISHNUPADA DEY.* 


Deéree, execution of—Decree, satisfaction of—Dectee, attachment of—Partial ` 


satisfaction of decree under attachment—Civil Procedure’ Code ‘Act V of 
. 1908), O. 21, R. 53, Sub- Rr. (2).and (3)—JInterest, . . 

A holds a décree for money against B. B holds à decree for sale in enforcement 
of.mortgage against C. A attaches in execution of his own decree the- decree held 
by B against C. C from time to time brings into Court sums of money. for satis- 
faction of the decree held against him by B. The sums deposited in Court 
operate, from thelr respective dates, not only as partial satisfaction of the decree 
as between Band C, butalso of the decree held by A against B, and interest 
ceases to run not merely under the decree held by B against C but also under the 
decree held b$ A against B from ‘the dates of the respective deposits. 


' Appeal by the'Decree-holder. 
Application for execution of a decree. 
The material facts appear from the judgment.- 


Babus Sib Chandra Palit and Nani Lal Dey for the Appellant. 
Babu Bhupendra Kumar Mitter for the Respondent. 
C. A. V. 
The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal against an order in execution 
“proceedings, which determines in substance that the decree has 
beert satisfied by the deposits made in Court on different dates. © 


The question in controversy. may be formulated concisely. A 


holds a decree for money.against B. B holds a decree for sale in. 
enforcement of mortgage against C. A attaches in execution of . 


his own decree the decree held by B against C. C from time to time 


' brings into Court sums of money.for satisfaction of the decree held . 


against him by B. The-sums deposited in Court, it is not disputed, 


operate from their respective dates, as partial satisfaction-of - the- 


decree as between Band C. The question in controversy is, whether 


the sums so. deposited operate from the respective dates as. 


partial satisfaction also of the decree held by A against B, 
The appellant (A) argued .in the Court below that this 


` * Appeal from Order No. 15 of 1920, against the order of Babu L. M. Das, 
Subordinate Judge of. Hughli, dated the 22nd “November, 1919. 
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. question should be answered in the negative and that interest should 


run on the decree held by A against B.not only up to the dates of 
the deposits made by C in satisfaction of the decree held by B 
against C, but also up to the date when A withdraws the sums from 
Court. The Subordinate Judge has overruled this contention and 
has held that interest must be taken to have ceased on the deposits, 
on the respective dates, not merely in respect of the decree 
between B and C but also with regard to the decree between A 
and B. ` l 

The solution of the problem depends upon the true construction 
of order ar rule. 53 of the Civil’ Procedure Code. ` Sub-rule. (x) 


provides that where the property to be attached is a decree, either 
for payment of money or for sale in enforcement of a mortgage- 


or charge, the attachment shall be made (a) if the decree was passed 
by the same Court then by order of such Court and (b) if the 
decree sought to be attached was passed by another Court, then by 
the issue, to such other Court, ofa notice by the Court which 
passed the decree sought to be executed, requesting such other 
Court to stay the execution of its decree unless and until (i) the 
Court which passed the decree sought to be executed cancels the 
notice or (ii) the holder of the decree sought to be executed or his 
judgment-debtor applies to the Court receiving such notice to exe- 
cute its own decree. Sub-rule (2) then provides that where a Court 
makes an order under the preceding sub-rule, it shall, on the appli- 
cation of the creditor who has attached the decree of his judgment- 
debtor, proceed to execute the attached decree and apply the -net 
proceeds in satisfaction of the decree sought to. be executed. Sub- 


rule (3) finally provides that the.holder of a decree soughf to,be - 


executed by the attachment of another decree of the nature speci- 


fied in sub-rule (x) shall be deemed to be the "representative of. 


the holder of the attached decree 'and. to be entitled to execute 
such attached decree in any manner lawful for the holder thereof. 
The inference deducible from stib-rules (2) and (3) is that the pro- 
ceeds are to be applied in satisfaction as well of the decree attached 


of the other decree is inlaw the representative of the holder of the 
attached decree ; in other words, the payment made by C, so far 
as C is concerned, for satisfaction of the decree held against him 
by B, becomes forthwith available to A, as the representative of B, 

for the satisfaction of the decree held by A against B. If the con- 
trary view were adopted, B-might indeed have a legitimate grievance, 


. ag also of the decree sought to be executed. This fits in with the view ` 
that'the holder of the decree sought to be executed by attachment, 
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B might contend with reason that if he had been left alone to 
execute his decree against C and had not been impeded by the 
intervention of A, he might have realised forthwith the sums brought 
into Court by C and made them over to A in satisfaction of -the 
decree held by A against him. In our opinion, it is in harmony 
with the provisions of rule 53, as also With the principles of justice, 
equity and good conscience, to hold that the monies brought into 
Court.by C, from time to time, operate as satisfaction, ro zanto, 
of both the decrees. It follows accordingly that interest ceases to 
run not merely under the decree held by B against C but also un- 
der the decree held by «A against B from the dates of the respective 
deposits. This is in substance the view taken by the Subordinate 
Judge and it is not disputed that on this basis the account made 
up by the Court below is not open to objection. 


The result is that the order of the Court below must be affirmed 


and this appeal dismissed with costs. We ‘assess the hearing fee 


at one golf mohur. 
à 


"A. T. M. l Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Buckland. 
. ; PRANRAM MOOKERJEE 
. . ) v. ` 
l MAHARAJKUMAR JAGADISH NATH RAY * 


Limitation—Limitation Act (IX of 1908), Sch. I. Art. 89—Refusal—Agency, 
termination of, question of faci— Suit for accounts. 


To make article 116 schedule I of the Limitation Act applicable, it must be 


shown as provided in article 115, that the suit is of a nature not specifically provi» 
ded for in the schedule. 


Article 89, schedule I of the Limitation Act applies to a &uil for accounts 
against an egent for money received by him: Madhusudan v. Rakhal (1) 
and other cases; and excludes the operation of poti articles 115 and 116: 
-Nobin v. Chandra (a). 


a Appeal from Original Decree Na, 98 of 1920, agalnst the decree of Babu 
S. K. Ghose, Subordinate Judge of Dinajpur, dated the goth April, 1920. 

(1) (1915) I. L. R. 43 Calc. 2485; 22 C. L. J. 552. 

(2) (1916) LLL. R. 44 Calc. 15; a34C. L. ].,5099 ^ : 
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An ommission to render account where the account is demanded, may opsrate 
as refusal, but where the agent in answer to the demand promises to submit the 
account later, his conduct cannot be deemed to amount to refusal: Madhusudan 
v. Rabkal (1) and another case. 

The question when an agency is terminated within the meaning of article 89, 
is a question of fact: Nagappa v. Chidambaram (2) anè other cases. 

Article 8g ccntemplates two distinct s'arting points, There may be cases 
where only one of these contingencies has happened. On the other hand, as in 
the present case, where both the contingencies have bappened. 

When a suit for accounts is decreed, the accounts are not necessarily restricted 
ta three years preceding the Institutlon of the suit or three years preceding the 
termination o£ the agency : Sures v, Wuwab Ali (3).* 

Appeal by the Defendant, 
Suit for accounts. ; 
‘The material facts appear from judgment, 


Babus Bipin Behary Ghose and Rupendra Kumar Alitter for 


` the Appellant. ? 


Babus Dwarka Nath Chuckerbulty and Tarakeswar P al Chow- 


dhury for the Respondent. 
C. A. V. 


The judgments of the Court were as follows : 
Mookerjee, J.—This is an appeal by the defendant in a suit 


. for accounts. The case for the plaintiff was that the defendant was 


employed as his rent-collector from the 12th December 1907 to the 
11th October 1915, although no written agreement was executed 
and registered till the 5th October 1909. He prayed that a preli- 
minary decree might be passed directing the defendant to submit 4 
correct account during his term of office and that a final decree 
might be passed for the amount found due from the defendant on 
cxamination of the accounts.. The substantial defence. was two-fold ; 

namely, first, that the claim was barred by limitation and, secondly, 


` that in so far as the claim might be found to be not barred by limi- 


tation, the accounts had been duly rendered. The Subordinate 
Judge has decreed the suit and has directed the defendant to render 
accounts for the. period between the date of his appointment and 
the date. of his dismissal He has futher directed that a commis- 
sioner be appointed to determine, on the examination of the 
accounts, what amount the defendant would be liable to the plain- 
tiff, On the present appeal,-the defendant has contended that the 

G) (1915) I. L. R. 43 Calc. 248 ; 22 C. L, J 552 

(2) (1916) 31 M. L. J. 687. ee gk 

(3) (1915) 21 C. L. J. 462; 20 C.W. N, -— 
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claim is barred by limitation ; and that in any event, the Subordinate 
Judge should have held that accounts had been duly rendered. 


Article 89 of the schedule to the Indian Limitation Act provides ` 


that a suit by a principal against his agent for movable property 
received by the latter and not accounted for must be instituted 
within three years from the date when the account is during the 
continuance of the agency, demanded and refused or where no such 


demand is made when the agency terminates. . Article 115 provides ` 


that 2 “suit for compensation for the breach of any contract, express 
or implied, and not in writing registered and not herein specially 
provided for, must be instituted within three years from the date 
when the contract is broken or (where there are successive breaches), 
from the date when the breach in respect of which the suit is insti- 
tuted, occurs or, where the breach is continuing, from the date when 
it ceases. Article 116 provides that a suit for compensation for the 
bréach of a contract in writing registered must be instituted within 
six years from the date when the period of limitation begins to run 
in respect of a suit brought on a similar contract not registered. 
It was argued at one stage that inasmuch as the contract of agency 
in the present case was in writing registered, Art. 116 was applicable, 
Bat there is no foundation for this contention. To make Art. 116 
applicable, it must be shown as provided in Art. 115, that the suit 
is of a nature not specifically provided for in the schedule. Art. 89, 
however, plainly applies to a suit of this description, as the term 
“movable property” includes money : Madhusudan v. Rakhal (1) ; 
Venkata v. Narayanam (2); Pichu v. Secretary of State (3) ; and 
consequently excludes the operation of both Art. 115 and Art, 
116. This view is supported by the decision of the Judicial 
Committee in odin Chunder Barua v. Chandra Madhub 
Barua (4), which reversed the decision of this Court in Chandra 
Madhub Burua v. Nobin Chandra Barua (5). A similar view 
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had been taken in the cases of Shid Chandra v. Chandra ` 


(6); Hafesuddin v. Jadu Nath (7); Madhusudan v. Rakhal (x) 
and Venkatachalam Chetty v. A. N. Narayanan Chetty (8). 
“This principle is applicable as appears from the decision of the 


(1) (1915) I. L. R. 43 Calc, 248 ; 22 C. L. J. 552. 

(2) (1914) I. L. R. 39 Mad. 376. 

(3) (1916) 21 Mad. L. T. 71. 

(4) (1916) I. L. R. 44 Calc. 1 ; a4 C. L. J. 509. 

(5) (1912) I. L. R. 40 Cale. 108. < 

(6) (1905) I. L. R. 32 Calc. 719; 1 C. L. J, 232. 

(7) (1908) I. L. R. 35 Calc. 298; 7 C. L. J. 279. 

(8) (1914) L L. R. 39 Mad, 376. e 
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Judicial Committee in Modia v. Chandra (1), as also from that: of 
this Court in Bhabatarini v. Sheikh Bahadur (2), even though -the 


` contract provides that the accounts are to be réndered from-year 


to year. No doubt, where immovable property is: hypothecated 
to secure the performance of an obligation undertaken by an agent, 
a suit by the principal may in essence be *regarded as a suit to 
enforce a charge on immovable property within the meaning of Art. 
132 of the schedüle to the Indian Limitation Act and may conse- 
quently be governed by the period of 12 years provided by that ` 
article. The present case, however, is not of that description, and 
the question of limitation must be answered with reference to the 
terms of Art. 89, which contemplates two distinct starting points, 
namely, first, when the account is, during the continuance of the 
agency, demanded and refused, time runs from the date of refusal ; 
and secondly, where no such demand is made, time runs from the 
date of termination of agency. It is plain that there may be cases 
where only one of these contingencies has happened. Og the other 


` hand, there may be cases where both the contingencies may have 


happened. Itis plain from the evidence that both the contingen- 
cies have happened here; there has been a demand and refusal 
and there also has been a termination of the agency. The results 
which may be reached in such a case by the application of the 
two tests.would not necessarily be identical In the case before 
us, it is clear that.on the arst April, 1914 the plaintiff demanded 
accounts from the defendant. The demand was embodied ina 
letter addressed by the officer of the plaintiff to the defendaat in < 
the following terms: “ You will clear your account, by submitting 
to the sadar office the account papers relating to. your works up to 
1320 B.S, within 3oth Baisack. In default. take notice “that 
fine will be imposed from the rst Jaistha" The demand in 
essence was for accounts to be submitted up to the xath April 1914 


` "on or before the 13th May 1914. The evidence makes it abundantly 


plain tha£ the accounts were not rendered as demanded. Consequent-. 
ly there was a refusal, because as was pointed out in Madhusudan v. 

Rakhal Chandra (3) which was followed in Bhabatarint v. Sheikh 
Bahaduy (2) an omission to render account. wheré the account is’ 
demanded may operate as refusal, It need not be disputed that, 
as pointed out in Madhusudan v. Rakhal (3) and Bhabatarini v. 


, Q) (1916) ILL. R. 44 Calc. 1 524 C. È. J. 509. an 
_ (a) (1919) 30 C. L. J. 90. - 
(3) (1915) I. la Re 43 Cale. 248 5 22 C. L. J. 552. ` 


Vou, XXXV.| . HIGH COURT. 


Sheikh Bahadur (1) where the agent in answer to. the demand pro- 
mises to submit the accounts later, his conduct cannot be deemed 
to amount to refusal. But in the case before us, there wasa 
demand made by the plaintiff on the defendant to render accounts ; 
the defendant did not comply with the demand ; his conduct conse- 
quently amounted t@ refusal.. The first contingency mentioned in the 
third column of Art. 89 consequently happened and the suit in so 
far as it claims, accounts from the defendant up to the rath April 
1914 must be: deemed barred by limitation as it has been instituted 
after the lapse-of three years from the date of refusal, that is, the 
13th May,’ 1914. = : 

The second contingency mentioned in the third column has also 
happened, because the agency has been terminated. This is a ques- 
tion of fact, as explained in JVagagpa v. Chidambaram (2); Muthiah 
v. Chidambaram (3) ; Vv. N (4) ; Muthia-v. Alagappa (5) ; Kuppu- 
swami v. Verappa (6) and is proved- beyond doubt by the letter 
of the erth October rg1& which was addressed by an officer of the 
plaintiff to the defendant and was in the following terms: ** You are 
"dismissed from the post of Tehshildar of Purgana Pustail and Gavraha 
‘and Dakhina Runjan Basu is transferred from the post of Tehshil- 
dar of Kushidanga and is placed in charge of your office and you 
are hereby ordered to make over the charge of the original papers 
&c. in your custody to the said Basu, to submit the charge sheet 
signed by both of yow and the cash fund at your disposal to the 
Sadar Katchary at Headquarters Kumartalah and to render your 
accounts up to date. Remember that you do not fail in this.” The 
suit was instituted on the 27th August, 1915, that is, within three 
years from the date of dismissal. Consequently the plaintiff is 
entitled to accounts from the defendant other than the accounts 
‘demanded on the 21st April, 1914, The suit is thus in time for the 
accounts from the r3th April, 1914 to therrtb October r915. In 


this connection we have to consider whether.the defendant can be 


` called upon to pay to the plaintiff money which might, have been 
found due if'accounts could have been: ordered up to the r2th April 
1914. In our opinion, thé answer must be in the negative. No 
doubt as was pointed by: this Courtin the case of Sures v. Nawab 
Ali (7), when a suit for accounts is decreed, the accounts are not 


(1) (1919) 30 C. L. J. go. ` (a) (1916) 31 M. L. J. 687. 
(3) (1916) 31 M. L. J. 688. © (4) (1914) I. La R. 39. Mad. 376, . 
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necessarily restricted to the three years -preceding the institution of 
the suit or three years preceding the termination of the agency. But 
in the present case we have already held that by reason of events 
which have happened the claim for accounts up to the rath 
April 1914 had become barred by limitation at the date of the ins- 
titution of the suit. Consequently, the defen@ant can be called 
upon to render accounts only in relation to transactions 
which took place after the rath April, 1914 up to the rrth October 
1915 when he was dismissed from service. f 
The result is that this appeal is allowed in part and the decree 
of the Subordinate Judge varied. The decree, will direct that the 
defendant do render accounts from the 13th April 1914 to the 11th 
October, 1915. We may add that in this view it is not necessary 
to discuss the question whether the accounts had been rendered 
for the period antecedent to the rath April r914. But the respon- 
dent admitted that accounts had been rendered and adjusted up to 
13th April rgog ; so that in any event the claim for accoumts from 
the rath December 1907 to the 13th April 1909 was bound to fail. 
The appellant is entitled to his costs in this Court but the order for 


-costs made by the Court below will stand ; such costs as may be... 


incurred after remand will abide the result. 
Buckland J.—I agree. 


A. T. M, Š : Appeal allowed in’ part. 


PRIVY COUNCIL 


` Present: Lord Büchmaster, Lord Carson, Sir John Edge, Mr. 
Ameer Ali and Sir Lawrence Jenkins, 


NABAKISHORE MANDAL AND OTHERS 
. v. . 
UPENDRAKISHORE MANDAL AND AROTHER, | 


[Ox APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL]. 


Hindu Law—Alienation by widow—Necesstif—Permanent lease—Fair rant— 
Alienee—Burden of proof—Purchase of land by the widow owt of the savings 
from the income of husband's sstate-Stridhan or otherwise.dspends on the way 


Voi, XXXV.] privy cov&cit. 
the property was dealt with—Appeals—Appellant's: duty to show judgment 
] appealed from is wrong. . 
A person who deals with a Hindu widow having a limited estate is bound to 
establish the facts which justify the transactions under which he claims. 


The mere fact that the rent reserved in a lease. was a fair market rent, or the 
price obtained was a fais market price, cannot alone and in themselves bo regard- 
ed as sufficient, that the lease was for the benefit of the estate. 

Property purchased by a widow out cf the accumulated savings from the in- 
come of her husband’s property is an accretion to the husband’s estate, unless 
the widow is shown to have dealt with it that it would remain her own. 

In appeals the burden of showing that the judgment appealed from is wrong 
lies upon the appellant. "If all he can show is nicely balanced calculations which 

“lead to the equal possibility of the judgment on either the one side or the other 
Being right, he has not succeeded. 

Appeal from a decree of the Calcutta High Court (Chatterjea 
and Smither JJ ), which modified a decree of the Subordinate 
Judge, First Court of 24-Parganahs. 

` "The “facts are set out sufficiently in their Lordships’ judgment. 
The trial Judge allowed only a part ofthe plaintiffs claim : The 
High Court decreed the suit in full : Hence this appeal. 

Dube for Appellants: The widow is justified in granting the 
permanent lease, The rent reserved is a fair market rent. The 
trial Judge found that the lease was for necessity and beneficial to 
the estate. See for effect of recitals, /Jhanda Singh v. Wahid- 
ud-din (1). 

The property sold was acquired by the widow. It is her stridhan. 
The price paid was a fair market price. 

De Gruyther K. C. (Parikh and Palat with him) for the First 
Respondent: The net profits of the estate were Rupees 5.000. 
There was no: neccessity to grant the permanent lease or sell the 
lands. The recital that the lands ‘were purchased out of her 
stridhan is not sufficient. The sale purports to be for necessities of 
debts and costs of litigation. This clearly shows that the widow was 
aware that the property sold was the property of the husband. 

Dube replied. 

Their Lordships’ Judgment was delivered by 


Lord Buckmaster :—A person who deals with a Hindu 
widow having a limited estate must be aware that he may be called 
upon to establish the facts. which justify the transactions under 
which he claims. The appejlants i in this case, who are the successors 
in title of one Rajkishore Mandal, find themselves in that position. 


(1) (1916) 1. L. Re 43 I. Ae 284 (289) ; 1. L. R. 38 All. 570 3:35 C. L. J. 524. 
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-pajkisticre Mandal entered into two Hino in the one case 
with two Hindu widows, and, in the other" case, with one. These 
transactions are now impeached, and the burden of proving them 
valid lies on' the appellants. The first was a lease of the 17th 
September, 1869, which was executed by two Hindu widows, Prasana 
Kumari Dasi and Bamakali Dasi. Their estate if the property arose 
in the following’ way. Prasana was the widow of Madhusudan and 
Bamakali was the widow of Harinarayan his brother. Harinarayan, 


when he died, was entitled to an undivided third share in properties 
held-jointly, and Madhusudan, who died in, 1867, was entitled to = 
the remaining two-thirds. The case that is suggested is.that this. 


lease was required for the purpose of. raising the money necessary 
for the payment of debts and the performance of the shradh in 
connection with- Madhusudan. Now Madhusudan had died on the 
13th August, . 1867, and certainly a period had not elapsed so long 
as to render it probable that the -debts must have been paid ; but; 
fortunately, the circumstances connected with his estates are not 
unknown, and there is information that enables their Lordships to 
recast what that position was. There is no doubt that before his 
death he had been borrowing money, sometimes in small sums and 
sometimes in large, but at the date of his death the debts are no- 


. where put as exceeding Rs. 15,000 or Rs, 16,000, which is probably 


a very liberal estimate. On the other hand, there is evidence, part 
of which was called on behalf of the appelldnts themselves, to show 
that he had movable property to the extent of Rs. 20,000.: The 
petition of the widow showed that he had debts owing to him to the 
extent of Rs. 9,000, which, it may be, were included in the 
Rs.20,000 of movable property. In addition to that, there can be 
no doubt that part of the property of the testator had been disposed 
of shortly after his death, because, although the actual deed of.sale 
is not produced, a deed of sale from the person who purported to 
have bought is, and that shows that property belonging to Madhu- 
sudan had in fact been disposed of. ‘There therefore was not, upon 
the evidence as it stands, any reason whatever why the property 
included ‘in the lease should have been used for the purpose of pay- 
ing debts, and, indeed, if such necessities were the real justification 
for the transaction it is not probable. that it would take the form of 
a permdneht lease, but would have been an out-and-out sale. Their 
Lordships have no hesitation in saying that the proof of the necessity 
required to, justify ‘the lease of the 37th September, 1869, is not 

forthcoming. : 
]t is then said that this rus must have been a lease for the 


x 


Vói, XXXV.] > PRIVY COUNCIL, 


benefit of the estate, and that it can be supported upon that ground. 
It is not easy, and in this case it is not necessary, to define what is 
exactly the character of the transaction entered into by a Hindu 
widow, which can be supported on the ground that it enured for 
the benefit of the estate. It is sufficient to say that the mere fact 
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that the rent reserved was a fair market rent, or the price obtained Zord Buckmaster. 


was a fair market price, cannot alone and in themselves be regarded 
as sufficient, arid in the present case there is nothing more suggested. 

In their Lordships’ opinion the lease was not executed because 
it was for the benefit of the estate, nor because circumstances arose 
which rendered it necessary ; the true explanation is that it was 
granted to a man, Khetra Mohan Samanta, who was the nephew of 
one of the widows, Prasana, by whom he had been brought up and 
with whom he had lived for many years. 

Their Lordships think there is no need to add anything further 
to the very careful and reasoned judgment of the High Court upon 
this point,ewith the criticisms contained in which they are in 
agreement, 

There remains only the transaction which was entered into later 
onthe sth "May, 1895. That was entered into by the survivor 
of the two widows, Prasana Kumari. The alleged justification 
for this depends on different considerations. It is said that the 
property sold had been acquired by the widow out of her stri- 
dhan, and that consequently she was quite free to. deal with 
it as she thought best Now there can, their Lordships 
think, be no doubt that whatever stridhan she possessed was due 
to the accumulated savings from the income of the property which 
she rgceivéd from her husband's estate, and though it is. true that 
when that property had been received it would be possible for her 
so to deal with it that it would remain her own, yet it must be 
traced and shown to have been so dealt with, and in this case 
there is no sufficient evidence of this having been done, Further, 
in this particular case it appears that part, at least, of the property 
liad been purchased from the tenants of the estate itself. This 
does not mean that the inheritance had been so acquired, but that, 
owing it may be to difficulties which had arisen in connection with 
the occupiers, their tenant rights had been bought in part by the 
release of the arrears of rent and in part by a payment of cash ; and 
having so acquired their inierest, it was the property which they 
had formerly occupied which wa$ sold under the kobala of the sth 
May,1895. If that be the true transaction no question could arise 
about the right of the widow in copnection with her stridhan, 
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because the tenant rights so acquired would be an obvious accretion 
to the husband's property, which, if it were possible for her to 
segregate, would require some-more unequivocal act for the purpose 
than anything to be found in this evidence. The evidence of the 
deed itself leads once more to the conclusion that not only was 
this property the husband's property, but that the widow knew it 
and that she was attempting to support the deed by a further effort 
to urge the necessities of debts and the costs of litigation as a justi- 
fication. No other explanation can be'offeréd of the fact that the 
dced contains recitals which, upon the hypothesis that the property 
was the widow's'own, would have been quite unnecessary. 

Their Lordships hold with regard to this also that. the appellants 
have. failed to establish, what once more,the burden lay on them 
to prove, that the -widow was in a position to. deal with this estate. 
This opinion differs from that formed by the learmed Subordinate 
Judge, but is in agreement with that of the. High Court at. Fort 
William,. from whose decree this appeal has been brought.” 

. The only further observation that their Lordships desire to make 
ds to call attention once more to the fact that in appeals the burden 
‘of showing that the judgment appealed from is wrong lies upon the 
appellant, If all he can show is nicely balanced calculations which 
lead to the &qual possibility of the judgment on either:the one side 
or the other being right, he has not succeeded. It is not necessary 
to invoke that doctrine against the appellants in the present instance 
because, for reasons that have already been stated, their Lordships 
think they have failed, but it is a matter which would be well for 
appellants to bear in mind. =| © 

Their Lordships think that this appeal should be’ dismjssed, 
and that the first respondent who - alone. appeared should have his 
-costs, and they will humbly advise His Majesty accordingly.. - 

W. W. Box? & Co. Solicitors for the Appellants: 
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RAJA RAI BHAGWAT DAYAL SINGH 
RAM RATAN SAHU AND OTHERS, 


[Ox Appear, FROM TrtE Hick COURT OF Jertoxruns AT Patna]. 


Hindu Les c Altonaiten by a widow — Reversfoner's rufi— Bertin of purchase 
-money paid towards mortgages binding on the estate—FPurchaser’s right to 
interest—Interest to run concurrently with mesne profits—Fermanent im- 
provements— Reasonable Sum tybe paid to GERE dispossessed — Delays in 
- administration’ of justice. : $ - 


“Where a sale by a Hindu widow is set aside, the person dispossessed i is entitled . 


to sums paid towards mortgagés- binding on the estate with interest, such interest 
to run concurrently with the mesne profits He is also entitled to reasonable sum 
for improvements of a permanent character effected so as to increase the value of 
the property eren though he was not the person who actually effected those 'im- 
provements. j ] 


. Delay in administration of justice commented upon. 


Appeal against a decree of the Patna. High Court (Chamier, CJ. 
and Jwala Prasad, J.) partly affirming and partly ee a decree 
of the Subordinate Judge of Palamau. - 


^ The facts are fully set out in their Lordships’ A 


. The judgment of the Board in previous litigation is reported i in 
“LR. 35. L A. 48; L L. R. 35 Calc. 420 ; 7 C. L. J. 335. 


Dunne K. C. (Dube with nim) for the Appellant: 
De Gruyther K. C. ( Eddis with him) for the Respondents. 
: Their Lordships’ judgment was delivered by 


Léa Buckmaster.—Twenty-six years ago in the month of 
November, 1895, one; Raja Rai Bhagwat: Dayal Singh, bought three 
villages known as Chianki, Ganke, and Lalgara, which were situate 
within the jurisdiction of the Subordinate Judge of Palamau in the 
District of Ranchi. Together with these villages he bought litiga- 
tion, which has ensued from that day until this. He found that 
the villages were occupied by persons who claimed an absolute title 
under conveyances that had been made by a Hindu widow with a 
limited estate. It was consequently necessary for the Raja to take 


proceedings for the purpose of obtaining possession. He accord- 


ingly instituted a suit which was heard before the Subordinate Judge, 


who allowed his claim to possession and also mesne profits as from 
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the proper date. That judgment was made the subject of an appeal 
to the High Court of judicature at Fort. William in Bengal, and 
upon that appeal the judgment was reversed. From the decree of 
the High Court at Fort William an appeal was brought before their 
Lordships, who restored the judgment of the Subordinate Judge. 
They advised that the appeal should be allowed, and that the appel- 
lant should recover possession together with- mesne profits, which 
were to be ascertained in the execution proceedings ; but they did 
something more, which has caused the first of the questions that 
has been argued upon the present appeal It appeared that 
although the persons whom the purchaser in 1895 ejected had no 
title to the property against the Raja, yet the widow had, before the 
sale under which they claimed, raised money for necessities, ances- 
tràl worship, and other similar matters for all of which she was per- 
fectly entitled to charge the estate. Mortgages had been executed 
to secure these monies, and when the properties were «sold by the 
widow, these mortgages were paid off. The Subordinate Judge, 
when the matter first came before him, deeided that certain parts of 
these mortgages which he gathered together under two heads, 
amounting in the one case to Rs. 11,198, and in the other to 
Rs. 6,400, should be allowed, and tbat these sums should carry 
interest at the rate of 6 per cent. When ‘the matter was before 
their Lordships they confirmed the finding of the Subordinate 
Judge, both as to possession and as to those sums, and found that 
the sums that were to be paid should any, interest at 6 per cent. 
per annum, E 
The first question that has ‘bea noi upon this appeal is as 

from what date the 6 per cent, should run. The proceedings have : 
emerged from a finding originally made by the Subordinate Judge, 
who held that according to the true construction of this order the 
interest should run from the date of bis own original decreé, but 
the High Court of Judicature at Patna has said that the effect of 
the order is to take the interest back to the date of the mortgages. 
It is unnecessary for their Lordships to settle in detail the question 
which led to that “conclusion, for this reason: that the order of 
their Lordships on the former appeal was the subject of review, 
and an application was made to them for the purpose of ascer- 
taining, what it was that was meant by the allowance of interest at-6 
per cent. when no date was mentioned as the date from which 


t should run, and upon the matter coming “again before their 


Lordships on the 11th February, 1909, upon an application by 
the respondents -for modification of the judgment, they made 


E 
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it. clear that what they meant was that the interest should 
run concurrently with the mesne profits; that as one sum 
was allowed ‘on the -one-hand for the mesne profits, the sum 
for interest should be allowed upon the other. This relieves 
their Lordships entirely from: the necessity of considering what, 
without the- assistafice of that interpretation, they might have 
decided that the order meant, and they can only express their sin- 


.cere regret that the litigant parties in these proceedings did not think 


right at the earliest moment to have obtained the information which 
has not been placed before a single one of the Courts from whom 
this dispute has proceeded, ànd indeed was only placed before their 
Lordships this morning after the case had been part heard. It at 
any rate disposes entirely of the first part of the appeal, and the order 
that is appealed from in.that respect must be modified so as to bring 
iLinto agreement with -the declared intention of their Lordships in 
the earlier' proceedings. But this does not dispose of the whole of 
the appegl, for there still remains a further matter for consideration 
that arises inthis way. When the inquiry was directed with regard 
to'the mesne profits, a question arose as to whether part, at least, 
ofthe mesne profits had not been due to permanent improvements 
that had. been executed upon the property by the purchasers whose 
title had been dispossessed by. the Raja, who had bought in Novem- 


' ber, 1895. "There has never been any contention before their Lord- 


ships as to the right to obtain some allowance in respect of these 
improvements, if in the circumstances of this case such a right was 
capable of being established. The commissioner before whom the 
matter was first heard disposed entirely of the two villages, Chianki 


: and Ganke, with regard to which no further question now arises ; 


buf with regard to Lalgara he stated that the purchaser from the 
widow had made improvements, and that in consequence of these 
improvements the jama of the village was raised to Rs 2, 400. 
There seems no doubt that these improvements were in their very 
nature ofa permanent character. They were the erection of tanks 
for.the purpose of irrigation, and the construction of a dyke. it 
seems quite impossible to believe that any estate that had received 
the. advantage’ of seven or eight big tanks and the irrigation consé- 
quent upon their use would not have had the jama thereby in- 
creased. The learned commissioner in his determination made a 
finding that the amount of the mesne profits for which the person 
in possession would be made, liable amounted to a sum which in 
respect of this village was Rs. 35,057, and he then added that if he 
was.entitléd to a deduction for-the improvement, then a deduction 
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of Rs. 4,000 should be made therefrom, dnd if not, it should not. 
In other words, what he attempted to do was to make the deduction ` 
for the capital spént in the improvements dnd not the-amburit by 
which the mesne profits themselves had been increased by the expen- 
diture. The matter then went back before the Subordinate Judge; 
and he confirmed the report. of the commissibner as a matter 
of form. The case then came: before the High Court of Judica: 
ture at Fort William, and they dealt with the objections and remand- 
ed the matter with this direction :— 

"Neither party will be entitled to Shilling the figures arrived 
at by the commissioner nor the findings arrived át by him, except 
that with regard to the improvements, the judgmént-debtors will be 


` at liberty to show on the materials on the record that the commis- 


sioner has not given them credit for any particular improvement 
which they are justly entitled to. But they will not be entitled to 
take exception to the findings of the commissioner as to their value, 
and no fresh commission will be issued nor any further evidence 
will be allowed to be given.by the parties." 

It appears that the further objections that were taken upon this ' 
remand were first of all to the allowance.of any meney at all, and 
secondly, it was argued that an allowance could not be made 
because the improvements had in fact been executed by the person 
who had been the original purchaser from the vehdor who had the 
limited estate, and that he had again sold and that it was the pur- 
chaser from him: who was in possession at the time when thé final 
purchase of the property was made. Their Lordships are ‘of the 
opinion that there is no substance in these contentions, ` The in- 
creased rent that is properly attributable to the improveménts can 
be properly set off against the mesne profits, even although it Was 
not actually executed by the person in possession at thé moment 
when the decree for possession was made, and the only question that 
isleftis to determine whether or no any sum should be allowed. 
The Subordinate Judge held that thére should be no sum allowed 


at all, and the High Court at Patna has-fixed a sum of ro. per cent. 


on the rents. With regard to the adequacy or the accuracy of a ro. ` 
per cent. allowance, their Lordships are not in a position to speak ; 

théy cannot possibly know the circumstances, but the sum of ro per 
cent. appears to be a perfectly fair and reasonable sum to allow in 
the circumstances of this case. The facts found by the commis- 
sioner are those upon which all the judgments must proceed, and 
among these is the statement that the improvements have increased 
the value, "Their Lordships | are clearly of opinion that that. is 
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not only ‘thé finding: of the commissionet, but that it is the only 
reasonable inference that-can be drawn from the character of the 
improvements, and they therefore think, in that respect, that the 
judgment of thé High Court must be-affirmed. 


"That disposes of all the matters upon this appeal, but their Lord- 
ships cannot part with this case without expressing Once more their 
regret as to the interminable course of litigation in India. It can- 
not befor the welfare of any community that the purchaser of 
property bought in good faith should be liable to endless quarrels 
arising out of his purchase, which contiüte, as they do in this case, 
and as they must 4n many, beyond the period of his natural life. 
The man'who ‘bought this property never knew what it was to be 
free from the anxiety of a law suit until the day he died ; even then 
the litigation was not ended, and has been pursued until the present 
appeal. This has itself taken four years to come here from the High 
Court, and of course no explanation has or ever can be offered of 
why th&e delays occur. Their Lordships refer once more to this 
matter in the earnest hope that a condition of things which they 
regard. as constituting à serious me upon the administration of 
justice should be removed. 


With regard to the costs of this áppeal, their “Lordships have 
given careful consideration to what order-justice requirés, and they 
have come to the conclusion that there ought to be no costs of the 
appeal or of the cross appéal ; that the costs of the High Court, 
although the order of the High Court has been varied, should in.the 
circumstances of this case be a'lowed to stand. They wil thérefore 
humbly advisé His Majesty that the order’ of the High Court be 
varied to the extent that has been already indicated, ‘namely; by 
declaring. that the interest of 6 per cent. should run concurrently 
with the mesne profits, but that the costs should be dealt .With as 
above mentioned. 


Barrow, Roger & Nevill, : Solicitors for Appellant. 
. Pugh & Co.: Solicitors for Respondents : . i 
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PRESENT — Lord Buckmaster, Lord Carson, Sir John Edge, Mr.: 
Ameer Ali, and Sir Lawrence Jenkins. ; 


 MUHAMMAD-.HAFIZ AND ANOTHER 
v. 
MIRZA MUHAMMAD ZAKARIVA AND OTHERS. 


ton APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
ALLAHABAD] 


Simple morigage for a term— Option to sue for interest alone—Suit for int 
alone after the expiry of the term—Second suit fore principal and further 
inferest— Order 2, rule 2, Code of Civil Procedure (Act V of 1908). 


The mortgagee has under the deed, after the expiry of the fixed term, power 
either to bring an action for the purpose of realising the security in order to ob- 
tain repayment of the full principal money and the interest, or simply of the 
interest. 1f he exercises tlie option given to him by the document and sues for 
interest alone, he must fbe deemed to have relinquished his claim for further 
relief, under order 2, rule 2 of the Code of Civil Procedure and a second suit for 
principal'and interest Is not maintainable. 

The cause of action in order a rule 20f the Code of Civil Procedure is thi 
cause of action which gives‘occasion: for and forms the foundation of the suit, and . 
if that cause enables a man to ask for larger and wider relief than that]tto which 
he limits his claim, he cannot afterwards seek to recover the balance by indepen- ' 
dent proceedings: Musammat Chand v. Partob Singh (1) explained. Rajah of 
PiMapur v. Sri Rajah Venkata Mahipati Surya (a), and Yashvant v. 
Vithal (3) referred to. f i 


Appeal from a decree of the Allahabad High Court (Piggott and 
Walsh, JJ ) reversing a decree of the Subordinate Judge of Agra, 
Suit ona mortgage. P 


The facts are sufficiently stated in their. Lordships' judgment. 
` The trial Judge decreed the plaintiffs’ claim and the Pan Cour 


` dismissed it : hence this appeal. 


Ayam for Appellants : Under the bond I had a tight either 
to call in the mortgage or to sue for interest only. -Clause 3 extends 
this option even after three years. Clause 7 contemplates a:different 
action, ; i 

(Lord Buckmaster : In fact both causes of action existed when 
you sued. The questions are, (a) can you contract out of the 


_ statute, and (b) have you done so ?) 


(1) (1888) L. R. 15 L As, 156 j L L. R, 16 Calc. 98. 
(2) (1885) L. R. 121. A, 116 ; I. L. R. 8 Mad, 520. 
(3) (1895) 1. L. R. 31 Bom. 367. . 
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We have so arranged our dispute that the statute does not apply. 
The cause of action in the first suit is not the same as in the second. 
In our plaint, we alleged that we had a right to sue for interest 
alone. ; 

(Lord Buckmastep: The question is, could you take that 
option ?) j 

Cause of action refers entirely to the ground set forth in the 
plaint as the cause : Musammat Chand Kuar v. Partab Singh (1); 
Yashvant v. Vithal (2). Itis not necessary that every suit should 
include every cause of action: Rajah of Pittapur, v. Sri Rajah 
Fenkata Mahipati Surya (3). REM . 

(Lord Carson: How can you ask property shall be sold twice ?) 

The Respondent did not appear. 

Their Lordships’ judgment was delivered-by r 

Lord Buckmaster.—In this appeal their Lordships have not 
had the advantage of hearing counsel for the respondents, but 
owing to the full and able argument of Mr. Hyam tbey have been 
placed in complete possession of the facts. f 


The appeal arises out of a mortgage suit, The appellants and 


the second, third and fourth respondents represent together the - 


mortgagee. The first respondent was himself one of the mortgagors 
and represents the other. The mortgage deed in question was 
‘executed on the r4th September, 1910, and was a simple mortgage 
but it took an unusual form. It created security for the repayment 
¿tO the mortgagees of Rs. 14,000 principal and interest at the rate 
of 8 anmas per cent. per month, it then provided by clause 2 that 
the ‘interest should be paid on the bond as each month went by, and 
that if the interest was not paid for six months, the creditor should 
be competent to realise only the unpaid amount of interest due to 


him, or the amount of principal and interest both by bringing a - 


suit in Court without waiting for the expiration of the time fixed, 
and that the mortgagors should take no objection to such proceed- 
ings. The time fixed was that mentioned in clause 7, which pro- 
vided that if the amount secured by the bond, with interest, should 
not be paid after the expiration of three years, the creditor should 
be entitled to realise by bringing a suit for the whole of the amount 
of the principal and interest, together. with other incidental expenses, 

(1) (1888) L. R. 15 li Av 156; I. Li Re 16 Calc, 98. 

(2) (1895) I. L. R. 21 Bom. 267. 

(3) (1885) L. R. i2 11 A. 116, LL R 8 Mad. 520; 


12] 


November, 17. 


128 


Zakariya. 


Lord Buckmaster. 


: u " H P. 
THE CALCUTTA LAW JOURNAL. [Vor. XXxv. 


and again the clause concluded by provision that the mortgagors 
should have no objection, and, if they took objection to such pro- 
ceedings, it should be regarded as false. 

Three years elapsed after the deed had been executed and no 
interest was paid, with the result that in April, 1914, the mortgagee 
had the power, so fa: as the terms ofthe deed were concerned, 
either to bring an action for the purpose of realising the security 
in order to obtain repayment of the full principal money and the 
interest, or simply of the interest alone. He selected the latter 
course, and on the 16th April, 1914 he instituted a suit which set 
out, with perfect fairness and clearness, the provisions of the bond 
and the fact that he had elected to pursue the remedies that the 


' bond gave him in ‘respect only of the interest that was then due. 


The amount of that interest was Rs. 3,010 and in respect of that 
sum, and no more, he paid, the Court fees upon the plaint. The 
learned judge before whom this suit was brought made a decree on 
the rrth August, 1914, granting the relief that was clainftd, but he 
appears to have overlooked the peculiar character of the mortgage, 
for he made a decree which, upon the face of it, was not the decree 
that the plaintiff had asked for, and certainly not the decree to 
which the defendants could, on any hypothesis, be entitled. What 
he did was this: He declared -that the amount due to the mort 
gagee'for principal, interest and costs was Rs. 3,27:-12-0, a state- 
ment that the consideration of the plaint itself would have shown 
to be manifestly inaccurate, for it was perfectly plain from the pro- 
ceedings that the amount of Rs. 3,010 was the amount claimed as 
due and this was-for interest alone and did not include one single. 
rupeé in respect of the principal, which still remained at the sum 
of Rs. 14,000. He then provided that if the defendant paid ‘into 
Court the amount so declared to be due, which was the amount of 
the interest and costs, on or before the rth February, 1915 the 
mortgagees should deliver up the decuments relating to the pro- 
perty, and if required, re-transfer it to the defendant free from the 
‘mortgage and from all incumbrances created by the mortgagees or 
‘any persons ‘claiming under them. Paragraph 2 of the decree pro- 
‘ceeded upon the same footing, and provided that if the money was 
not paid in there should be a sale, out of the money realised thé 
claim. for Rs. 3:270 should be satisfied, and after that the 
balance of the money in Court should be paid out to the mort 
gagor. 

The result of this decree would have been that the mortgagor 
could. have secured complete receppticn ty payment of morey 
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which, by common consent, was nothing but interest on the sum 
that he owed and the costs. It is impossible to consider how it 
was that such a decree passed either the vigilance of the pleader 
who was appearing for the plaintiff or the consideration of the 
Court, for such a decree was not the decree asked for nor that 
which, in the circum#tances, ought to have been made. 

Apparently the money was paid into Court, but the mortgagor 
never asked for re-transfer of the property, and the property there- 
fore apparently remaining still subject to the mortgage, the repre- 
sentatives of the mortgagee who had died proceeded, on the 23rd 
January, 1915, to institute the proceedings out of which this appeal 
has arisen, seeking relief similar to, but not the same as, that for- 
merly claimed. 1t was stated that the amount due on the mortgage 
was the principal moneys and the interest that had accrued due, less 
the amount which had been provided by the proceedings formerly 
taken, and they sought realisation of the sccurity and consequential 
relief. — 'l'oethat suit objection wis taken that it was not competent 
to the mortgagees by reason of rule 2 of order 2 of the Code of 
Civil Procedure. The learned Judge before whom the matter came, 
being obviously impressed by the injustice which would be done if 
effect was given to such a defence, decided in favour of the plaintiffs 
but upon appeal to the High Court that judgment has been reversed 
and judgment entered for the defendant ; from the judgment of the 
High Court the present appeal lies. 

Now the whole question depenis upon considering whether the 
terms of rule 2 of order 2 does really bar the plaintiffs from the 

.reliéf that they seek, and no one would be anxious to stretch or 


strain the language of that rule in order to cover a case where, 


if it be made applicable, itis obvious that the plaintiffs may suffer 
a substantial wrong The rule runs in these terms :— 

(1) “ Every suit shall include the whole of the claim which the 
plaintiff is entitled to make in respect of the cause of action ; but a 
plaintiff may relinquish any portion of his claim in order to bring 
the suit within the jurisdiction of any Court.” 

There are other provisions of the order to which reference 
need not be made, because, in their Lordships’ opinion the ‘exact 
provisions of rule 2, sub-section 1, which has been read, covers and 
fits the present aispute. What was the cause of action that the 
plaintiffs possessed when the proceedings were first instituted? It 
was the cause of action due either to the fact that the interest had 
been unpaid for more than six months, or that the three years had 
elapsed, and the principal was also unpaid, and jn either case they 
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could have sued for realisation to provide for the whole amount 
secured by the deed. 

The plaintiffs now purported to proceed under clause 2 " the 
deed, but even in that case the non-payment of the interest was 
the sole cause upon which they were entitled to ask either 
for the limited relief that: was sought or thé larger -relief which 
they abstained from seeking. It is also imporsant to point out 
that the only relief that could be sought in both cases was realisa- 
tion of the mortgage security, for the mortgage was a simple 
mortgage containing no express covenant for the payment of the 
principal and the interest. 

. Their Lordships think therefore that the "rule covers the present 
dispute, and it is only necessary, in defence to the careful argument 
that is placed before the Board, to refer to one or two of the autho- 
ritiés to which thelearned counsel called attention. The first was 
Mussiimmat Chand Kuar v. Partab Singh (1), and that can be dealt 
with very simply. In that case what happened was that a Hindu 
widow having sold the whole of the estate, and a suit being institut- 
ed to set aside the sale, the proceedings were objected to upon the 
ground that before the sale was effected other proceedings were 
instituted to obtain an injunction to prevent the sale taking p'ace. It 
was pointed out that the actual cause and circumstances which gave 
rise to the dispute were different in both cases, because in the one all 
that could.be alleged was an intention, and all the relief that could 
be sought was an injunction. In the other, the matter alleged was 
an act done and the. relief sought was the restoration of the pro- 
perty that had been sold. In the case of Zhe Rajah of Pittapur v. 
Sr Rajah Venkata Mahipatisurya (2), it is said that the cause of - 
action means the cause of act on for which the suit is brought*and 
itdoes not say that every suit includes every cause of action, 
Their Lordships see no reason to attempt to qualify or to extend 
those words, because they are in fact nothing buta repetition of the 
exact words of the Code ; the cause of action is the cause of action 
which gives occasion for and forms the foundation of the suit, and 
if that cause enables a man to ask for larger and wider relief than 
that to which he limits his claim, he cannot afterwards seek to 
recover the balance -by -independent proceedings. ‘The case of 
Yashvant v. Vithal (3), really illustrates this view, for there the 
learned Judge held that both the causes of action and the remedies 


were distinct. » 


(1) (888) L. R. rg I. A. 156. (2) (1885) L, R, 12 1, A. 116. 
(3) t1895) L L. R. 2; Bom, 367. uu . f CAES 
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Their Lordships, in expressing this opinion, have in mind the 
fact that, owing possibly to faulty advice, or, it may be, toa 
misapprehension of their strict legal rights, the plaintiffs are in 
hazard of losing Rs. 14,000 in respect of a transaction which, so 
far as can be seen, was a perfectly straightforward transaction 
effected at a reasoflable rate of interest. Whether there be any 
means now, according to the law in India, of remedying what does 
appearto be a misapprehension underlying the decree that was 
made on the 11th August, rgr4, their Lordships are not prepared 
to say, but if such opportunity can be afforded consistently with 
the well-known rules establishing practice in India, their Lordships 
see no reason to*doubt that it will receive considerate attention by 
thé Court before whom it is brought. 


Their Lordships will humbly advise His Majesty that t^ e appeal 


be dismissed. ` 
Fy. S. L. Polak :—S.licitor for Appellants. 
. & = 
K..V. L N. ] —— . Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Buckland. 


. |. ROMES CHANDRA DAS 
AH 
MANINDRA LAL DAS AND o1HERs.* 
Appeal—Order rejecting appeal for not furnishing security for costs. 


“No appeal lies against an order of. rejection of an appeal for not furnishing 
security for the costs of the appeal and of the original suit under order 41 rule 10, 
of the Code. of Civil Procedure. 


Appeal by the Plaintiff. 
Suit for recovery of possession of land upon partition. 


The material facts appear from the judgment. 


* Appeal from Appellate Decree No. 2387 of 1909 and an application filed 
in Court, against the ‘decision. of wW, A Seaton Esq, District Judge of Chittagong, 
dated the 25th Júns, 1919, affirming that of Baba Kunja Behari Biswas, Subordi- 
nate Judge of Chittagong, dated the tsth June, 1918. . - 


13Í 


P. C. 


1921. 
v 
Hafiz 
v. 
Zakariya. 
Lord Buckmaster, 


a 


June, 7. 


132 


Civil. 
1931. 
m 
“Rames 
v. 
Manindra. 


June, 7. 


—À 


THE CALCUTTA LAW JOURNAL. [Von XXXV. 


‘Babu Kanaidhone Dutt for the Appellant. 

Babu Chandra Sekhar Sen for the Respondents. 

The judgments of the Court were as follows : 

Mookerjee J.—This is an appeal by the plaintiff ina suit 


` for recovery of possession of land upon partitions ‘The Court of first 


instance dismissed the suit after trial on the merits. The plain- 
tif then appealed to the District Judge. The lower appellate 
Court called upon him to furnish security for the costs of the appeal- 
and of the original suit. under sub-rule (i) of rule roof order 41 
of the Code of Civil Procedure. The plaintiff did not comply with 
this order. Thereupon the Court proceeded to make the order 
contemplated by sub-rule (ii) of rule 10 which provides that where 


- such security is not furnished, the. Court shall reject the appeal. 


The order of the District Judge is not accurately expressed, because 
it states that the appeal is dismissed and not that the appeal is 
rejected, This inaccuracy in expression, however, dees, not alter 
the nature of the order. The plaintiff has now appealed to this 
Court. 


On behalf of the respondents, a preliminary objection has been 
taken that the appeal is incompetent. This raises the question 
whether an order under order 41, rule 10, sub-rule (ii) is or is. not 
appealable. Ifit is treated as an order, it is clearly not appealable 
because it is not included in the list of appealable orders set out in 
order 43, rule (r) nor is it covered by the provisions of section ro. . 
Consequently, if an appeal is to be entertained, the appellant 
must satisfy us that the order of rejection is, in essence, a decree. , 
We are of opinion that the order does not fall within the definition 
of a decree contained in section 2 which provides that ‘ Decr&e” 
means the formal expression of an adjudication which, so far as re- 
gards the Court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters in controversy in the 
suit.” The order in this case does not determine the rights of the 
parties with regard to all or any of the matters in controversy in the 
suit, inasmuch as the Court rejected the appeal and didnot deal 
with the merits of the controversy between the parties. This view 
was adopted by a Full Bench in the case of Zekha v. Bhauna (1), 
w.ich was mentioned with approval in Zhe Secretary of State for 
India in Council v. Ji lo (2), and Firosi Begam v. Abdul Latif 
‘Khan (3). We observe that in the caselast mentioned, it was remark- 


(1) (1895) 1. L. R. 18 All, 101, — (ay (1898) 1. L. Re 21 All, 133. — 
(3) (1908) I. L. R. go All. 143. : 


E 
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ed that it would be well if the legislature would consider whether it 


would not be advisable to embody in the Code of Civil Procedure 
some provision analogous to that contained i in the second paragraph 
of section 381 of the Code of 1882 and thus to give right of appeal 
from orders passed under section 541 of that Code. The legislature, 
however, does not appear to have taken notice of the suggestion. 
It may be pointed out further that section - 2 includes in the term 
“Decree” an order of rejection-of a plaint but not an order of 
rejection of an appeal. It is also worthy of note that order 25, 
rule (2) which deals wih the dismissal of a suit on failure to 


furnish security describes the order, not as that of rejéction of a suit’ 


but as that of dismissal of a suit, and such order of dismissal is made 
expressly appealable under order 43, rule 1, clause (n) We are 
consequently of opinion that an order of rejection of an appeal 
under order 41, rule ro is not appealable, in either as a decree or 
as an order. This appeal is plainly incompetent and is, accordingly, 
dismissed vith costs. l l 

The application filed in Court to-day with a view to have the 
order set aside in the exercise of our revisional jurisdiction or of 
our power of superintendence, is refused. 


Buckland J.—I agree 
ATMO E Appeal dismissed: Application refused, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Buckland. 


'" ASUTOSH CHANDRA MITRA AND OTHERS 
l v. 
HARIPADA. GANGULI. * 


Pi ia peni atik Land acquisition —Agrecment not to claim a share of compensa- 
tion, by tenant, if enforceable—Agricultural land—Bengil Tenancy Aci 
(VI of 1885), Sec. 178 cl. (a). 


An agteement that an occupancy raiyat will not, inthe event of acquisition 
by the Crown, claim a share of the compensation money, is legal and enforceable: 
Gadadhar v. Lalit (1), and Godadhar v. Dhunput (2). Such a covenant not 


. Appeals from Original Decrees ‘Nos. 49 and 50 of 1920, against the decision 
of E. Milsom Esq., District Judge of Burdwan, dated the 6th March, 1920, 
(1) (1909) 10 C. L. J. 476. (2) (1881) 1. 'L. R. 7 Calc. 585. 
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affecting tbe title or status of the raiyat is not affected by -clause (a) of section 
178 of the Bengal Tenancy Act, - 

Appeal by the Landlords: 

Proceedings under the Land Acquisition Act. 

The material facts appear from the judgment. 


Babu Nagendra Nath Ghose for the Appellants. 
Babu Manmatha Nath Ray for the Respondent 
The judgments of the Court were as follows : 


Mookerjee J.—These two appeals are directed against two 
awards in proceedings under the Land Acquigjtion Act. The ques- 
tion in controversy in each of these cases is, whether the occu- 
pancy raiyat is entitled to any portion of the compensation money. 
The landlord of the raiyat argues that under the terms of the 
contract of tenancy dated the roth March, 1907 the occupancy 
raiyat has no claim to a share of the compensation money. This 
contention has been negatived by the Judge in the Court below. 

The covenant is in these terms: “If the land covered by this 
Kabulyat be acquired by any Railway Company or any Canal Com- 
any or any other Company or Government, you -shall get the value 
or compensation that may be awarded for the same. I shall have 
no concern with the same.” There is no room for controversy that 
& covenant of this character is not illegal and is enforceable: Gada- 
dhar Bhatta v. Lalit Kumar Chatterji (1); Godadhar Dass.v. Dhun 
put Singh (2). But the tenant successfully urged in the Court below 
that as the land is agricultural in character, the covenant is unen- 
forceable by reason of the provisions of section 178 of the Bengal, 
Tenancy Act, which prescribes as follows in clause (a) of .sub-sec- 
tion (1): “Nothing in any contract between a landlord and 4 tesfant 
made before or after the passing of this Act shall bar in perpetuity 
the acquisition of an occupancy rigat in land.” In our opinion, 
this provision has no application to the covenant in question, 
which does not bar, either temporarily or in perpetuity, the acqui- 
sition of any occupancy tight in land. What is provided is that the 
occupancy raiyat will not, in the event of acquisition by the crown, 
claim a share of the compensation money. The substance of the 
matter is that an agreement of this description as to distribution of 
the compensation money in the event of acquisition does not affect 
the title or status of the raiyat. Consequently, the covenant is not 
affected by clause (a) of section 178 of the Bengal Tenancy Act and 
must be deemed enforceable. 


(1) (1909) 10 C. Le Jo 476. (2) (1881) I. L. R. 7 Cale. 585. l 
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“The result is that these appeals are dios and the ordér.of the 
Judge varied. The amount which has been awarded to the 1aiyats 
will be taken by their landlords. The appellants are entitled to their 
costs in this Court. We assess the hearing feeat two gold mohurs 


in each case. A 


Buckland J.—I agree. . 
AT Me Appeals allowed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Panton, 


JIRA BIBI AND OTHERS 
F . vU. » 
MAJIRUDDIN CHOWDHURY AND ÁNOTHER.* 


Limitation—~ Decree, execulian of —Execulion sale set aside—Fresh application 
for execution, if a revival and continuation of previous procecding— 
interruption. 


A final decree in a mortgage suit was made on the 7th September, 1908. On 
the basis of aa application for execution of the decree made on the 16th Novem- 
ber, 1908, a sale was held on the 3rd May, 1909, when the decree-holder himself 
became the purchaser, This sale was set aside at the instance of the judgment- 
debtor on the 14th February, 1911. On the 18th March, 1913, a second applica- 

"iion for execution was made. During the pendency of the second application, a 
suit was instituted by a claimant for declaration of his title to à fourth share in 
the hypothecated properties and an injunction was issued at his instance, On the 
18t December, 1913, the execution Court ordered a stay of the entire proceedings, 
though the injunction related only to the share claimed. The suit instituted by 
the claimant was decreed on the 23rd May, 1915. A third application for execu- 
tion was presented on the rath January, 1917 : 


Held, that as the second application, dated the 18th March, 1913, which was 
made after the sale held on the basis of the first application had been set aside at 
the instance of the judgnient-debtor, was in essence an application to revive and 
continue the earlier applicstion, it was not barred by limitation: Moinuddin Khan 
v, Chajju Singh (1) and other cases. 


That, as regards the third application, the decree-holder was entitled under 
section 15 sub-section (1) of the Limitation Act, toa deduction of time between 
1 - e 


* Appeal from Order No. 356 of 1919, against the order of R.’ Garlick Esq, 
District Judge of Dinajpur, dated the ath ‘September 1919. 


(1) (1905) 2 A. L. J. R. 276, 
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Civit. the date when the order for stay was made and the date when that order ceased 
9st. to be operative and consequently, it was made within time. 
Jira Bibi Appeal by the- Judgment-debtors. 
Majin ddin. Application for execution of a mortgage decree. 
= The material facts appear from the judgmerft. 
Babu Bankim Chunder Mookherjee for the Appellants. 
Babus Dwarka Nath Chuckerbutty and: Mohini MokanfChucker- 
butty for the Respondents. 
The judgment of the Court was delivered by 
August, I. Mookerjee J.—This is an appeal from an order directing execu- 


—= tion to proceed on the basis of a mortgage decree. The preliminary 
decree which was made on thé 14th November, 1906, was followed 
by the final decree on the 7th September, 1908. There have been 
five applications for execution, ‘inclusive of the one now before the 
Court) made successively on the 16th November 1908, s8th March 
1913, 12th January 1917, 4th April 1918 and 3rd October 1918. 

; The substantial question in controversy is whether the present appli- 
cation is or is not barred by limitation, As the fifth application was 
made within three years from the date of the fourth application which 

“was made within three years from the date ofthe third application, 
the points in issue reduce to two ; namely, first, whether the third ` 
application “was barred by limitation, and secondly, whether the 
second application was barred by limitation. 

The third application was madeadmittedly more than. three years 
after the date of the second application. But, during the pendency 
of the second application,- a suit was instituted by a claimant for 
declaration of his title to a fourth share in the hypothecated propet- 
ties and an injunction was ‘issued at his iristance Although, 

l prima fàcie, this injunction related only to the share claimed, on the 
1st December, 1913, the execution Court, ordered a stay ‘of the 
entire proceedings. ‘The suit-instituted by the claimant was decreed 
on the 23rd May 1915 ; consequently, the execution was held up, 
as the result of the order of the execution Court from the rst 
December 1913 to the 23rd May, 1915. In these circumstances, 
section 15 sub-section (7) of the Indian Limitation Act applies, and 
the decree-holder is entitled to a deduction of the time between the 

' dáte when the order for stay was made and the date when ‘that 

' order ceased to be operative. If tbis time be deducted, the third 

application must be deemed to have been made within time. _ 

The second application was made admittedly more than three 
years after the date of ihe fitst application, But, it is material to 
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observe that on the basis of the first application a sale was held 
on the 3rd May, 1909 when the decree-holder himself became the 
purchaser. On the usual application by the judgment-debtor, this 
sale was set aside on the 14th February 1911. The position then 
is that no proceedings in execution could be taken so lohg as 
the sale was in operatson, from the 3rd May 1909 to-the r4th Feb- 
ruary 1911. The principle of ‘law applicable to such a situation is 


well-settled. In the case of Moinuddin Khan v. Chijju Singh (O) 


an application was made for execution of a mortgage-decree. A 
sale followed in due course, but on the petition of the judgment- 
debtor, the sale was set aside by the District Court and an appeal 


to the High Court preferred at the instance of the decree-holder 


was dismissed. The decree-holder thereafter applied to the Court to 
proceed with the execution of the decree. In answer to the conten- 
tion of the judgment-debtor that the application was barred by limi- 
tation, Mr. Justice Blair pointed out that the case fell within the 
rule laid down by the Full Benchin Rahim Ali v. Phul Chand (2), 
which has since been applied by another Full Bench in the case of 
Ram Sarup v. Dasrath Tiwari (3). The application was not in 
substance an application for execution de novo but an application to 
revive the former execution proceedings ; as the order for sale made 
on the previous occasion had not been carried out according to 
law and the.sa'e had been set aside, the Court was relegated to the 
position which it occupied at the time of the order for sale. The 


view we take is supported by the decision in Abdu? Khayar Abdul, 


Hug Chowdhury v. Reajuddin Ahmed Chowdhury (4), and is also 
in accord with the opinion expressed by a Full Bench of the Madras 
High Court in Muthu v. Madar (5). This principle of revival and con- 
tinuity is-further supported by the decision of the Judicial Committee 
in Sheik Kamaruddin v. Jawahir Lal (6), and Maharaja of Dur- 


hanga v. Homeshwar Singh (7). In our opinion, the seeond applica- ` 


tion, for execution which was made after the sale held on the basis of 
the first application had been set aside at the instance of the judg- 
ment debtor was in essence an application to revive and continue the 


earlier application ; and from this point of view no question of limi- - 


tation really arises. We hold accordingly that there is no subs- 
tance in the contention. that the present application is barred by 


limitation. . 
(1) (1905) a A. L. J. R 276. (2) (1896) I. L. R. 18 All 482. ^ 
(3) (1911) I. L. R. 53 All. 517. . 
(4) (1909) 13 C. W. N. 521. * (s) (1919) I. L. R. 43 Mad. 185. 


(6) (1905) L. R. 32 I. A. 101 ; L L. R. 27 All. 334 ; 1 C. Le J. 381. 
(7) (1920) L. R 48 L A. 17; 33 C. L. J. 109. 
Ax . 
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We may briefly notice a minor objection urged on behalf of the 
appellant, namely, that the respondents now seek to execute the 
decree in the character of mutwallis under an alleged wakf executed 
by the original decree-holder on the rgth October, 1910, although 
no valid wakf was created by the deed. The terms of the wakfnama 
have been placed before us ánd we see no reason to hold that the 
gift to charity was illusory, and we hold that the respondents are 
competent to execute the decree. 

The result is that the order of the District Judge is affirmed and 
this appeal dismissed with costs. We assess the hearing fee at three. 
gold mohurs. 


A. T. M. Appeal dismissed. 
+ 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 


Panton, 


AMAR NATH BHATTACHARJEE AND OTHERS 
v. 
RAJA KRISHNADAS LAHA AND OTHERS.“ 


Rent fixed in perpeiuity — Additional land to be assessed at the same rate. 

-Where rent was fixed at the rate of two annas per bigha in 1866 and on the 
discovery of additional lands in the possession of tenants, the excess area was 
assessed at two annas per bigha in 1881, and finally it was agreed that if there- * 
after at any period further excess lands were discovered in the - possession of the 
tenants, the excess area would be liable to be assessed at the rate of two annar 
per bigha : 


Held, that the rent was fixed in perpetuity at two annas per bigha, 
É . ; 


Appeal by the Tenants. 


- Proceeding under Chapter X ofthe Bengal Tenancy Act for 
assessment of fair and equitable rent, 


- The material facts appear from the judgment. 3 . 

Dr. Dwarka Nath Mitter and Babu Santosh Kumar Pal (for 

Babu Satcowripati Ray) for the Appellants. "ROC 
* Appeal from Appellate Decree No. 1888 of 1919, against the decree ot. C. H. 
Moseley Esq., Special Judge of Midnapur, dated the 15th March, 1919, affirming 


that of Babu Joges Chandra Mim, Revenue Mere of Ktiajrabehri, dated the 
14th June, 1918, . i 


Vor XXXV.] HIGH COURT. 


Babus Narendra Chandra ‘Bose, Satyendra Nath Mitter and 
Nalin Chandra Pal for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the tenants in a proceed- 
ing under chapter X of ‘the Bengal Tenancy Act for. assessment of 
fair and equitable rent. The substantial question in controversy 
between the parties is whether the disputed land is held at a rent 
fixed in perpetuity. The Courts below have answered this question 
in favour of the landlords. 

The status of the appellants must be determined by reference 
to the contract of tenancy, which is embodied in a lease granted 
on the 27th December, 1886. This document recites that on the 
4th December, 1863, a lease had been granted to the tenants in 
respect of 32 bighss 12 cottahs and 8 chitaks of land at a rental 
of 2 annas per bigha, that the aggregate rent was Rs. 4-5 as. per 
year, that in 1879 the village was surveyed by the landlord with the 
result that? the tenants were found in occupation of an area of 83 
bighas r cottah and 13 chitaks, and that thereupon the additional 
area of 5o bighas 14 cottahs s chitaks was assessed at Rs. 6 sas. 
10 gds. at the rate of 2 annas per bigha. The aggregate rent pay- 
ab!e on the date of the contract in respect of 83 bighas r cottah and 
£3 chitaks was thus fixed at Rs. 10-6 as. 5 gds, payable in twelve 
instalments specified in the schedule. The document further stated 
that the landlords could at their choice make a survey at any time 
and that if on measurement the tenants were found to be in'occupa- 
tion of a larger area than the area previously specified, they wou'd be 

‘liable to pay rent for the excess at the rate specified, namely, two 
anngs pet bigha. There were two other provisions in the document 
which throw light on the question now under consideration. In 
the first place, it was stated that if any additional sum were levied 
by the crown, the tenants would pay a proportionate amount thereof- 
In the second place, it was provided that the tenants would be in 
occupation from generation to generation, though they would not 
be entitled to transfer the land without the permission of the land- 
lords. We are of opinion that the tenancy thus created was not 
only permanent and heritable, but was also held at a fixed rate of 
rent. The significant facts cannot be overlooked that the rent -was 
fixed at the rate of two anna per bigha in 1866, that on the dis- 
covery of additional lands in the possession of the defendants, the 
excess area was assessed at two 'unnas per bigha in 188r, and finally 
that it was moreover provided that if thereafter at any period fur- 
ther excess lands were discovered in the possession of the fenants, 
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the excess area would be liable to be assessed at.the rate of two 
annas per bigha. In our opinion, one inference only can be drawn. 
from these circumstances, namely, that the rent was fixed in per- 
petuity at two annas per bigha. The view we take isin conformity 
with the principle explained by the Judicial Committee in a series 
of cases reviewed in the judgments of this Cort in Robert Wat- 
son & Co, Ld. v. Radha Nath Singh (1) and Katyayani v. 
Port Canning and Land Improvement Co. (2) ; the decision in the 
case last mentioned has been affirmed by the Judicial Committee ; 
Port Canning Land Improvement Co. v. Katyayani Debi (3). 

The result is that this appeal is allowed, the decree of the 
Special Judge set aside and the application for enhancement of 
rent dismissed with costs in all Courts. 


A. T. M. "E" Appeal allowed. 
(1) (1905) 1 C. L. J. §72. i (2) (1914) 19 C. W. N. 16. ; 
(3) (1919) L. R. 461. A 279; 1. L. R. 47 Calc. 280 j : 





CIVIL RULE. 


Bofors Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Panton. 


HARI S\DHAN ROY 
v. E . 
i . SHIB GOPAL MITRA.* 


Execution sale— Material irregularity—Sale held more than 7 days after date— 

Ci. il Frocedure Code (Act V of 1908), O. 21, R. 69 

Although an execution sale was advertised to take place on the 27th October 
and was adjourned till the ist November, the sale did not take place'on the 
adjourned day but was held on the 4th November to which date the sale had 
never been adjourned : 

Held, that, this was a material irregularity in the conduct of the sale: 
Jamini v. Chandra (1), and other cases. < 


` æ Civil Rule No, 129 of 1921, against an order of M. Yusuf Esq, District 
Judge of Midnapur, dated the a3rd Novembbr, 1920, reversing that of Babu - 
Behari Lal Sarkar, Subordinate Judge of Midnapur, dated the 17th April, 1920.° 
..(1) Cigar) 6 C, W. N. 44. 


Vor. XXXV.] i HIGH COURT. 


‘Application for revision by the Judgment-debtor. 
; Application to set aside an execution sale, 

The material facts appear from the judgment. 
Babu Amarendra Nath Bose for the Petitioner. 


Babus Sharat Chandra Roy Chowdhury and Peary Mohan. 


Chatterjee for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside a sale 
held in execution of a money decree on the 4th November, 1919, 
when the properties of the judgment-debtor were purchased by the 
decree-holder for Rs. 41s. The decree-holder was defendant in 
the suit instituted by the judgment-debtor which was dismissed with 
costs by the Court of first instance as also by this Court on appeal. 
The decree of this Court was made on the 3rd March, 1919. On 
the 2;th, May, 1919, the defendant applied for execution of the 
decree for costs. On the 8th July, 1919 the properties of the 


"judgment-debtor were attached. On ‘the 25th August, 1919, the 


Court directed the sale proclamation to be issued, fixing the 27th 
October, 1919 for the sale. On that very date, an objection to the 
execution was lodged by the judgment-debtor. On the 27th October, 
1919, two orders were recorded. The first was in the following 
terms: “Put it'up on the rst October, 1919, which is the day 
for miscellaneous case.” The second ‘order was-in the following 
terms : ‘The decree-holder has applied for permission to bid at 
the sale. Let it be filed with the record and put it up on that 


date for orders." On the rst November, we find the following | 


order recorded on the order-sheet :—“ Opposite party js ready. 
Petitioner does not appear to-day. The presiding officer on leave. 


Case be put up on the 4th November for order.” On the 4th 


November, the following order was made: “ Petitioner not present 
and so objection is dismissed for default Put it' up for sale. 
Permission is given to the decree-holder to bid at sale as prayed 


for,by him." There were no bidders present and the properties were 
, knocked down to the decree-holder for Rs. 415. There were three 


properties sold and the bids offered. by the decree-holder were 
equal to the sums mentioned in the sale proclamation as the value 
of the different lots. 

There has been some controversy as to the meaning of the order 
recorded on the 27th October. We are of opinion that what was 
intended was that the properties should be-put up for sale on tlie 
ist November, which was the date dixed: for iniscellanéotis cases. 
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This may be treated as an order for adjournment of sale under 
order 21, rule 69 of the Code of Civil Procedure.. The order of the 
1st November, however, is not capable of such an interpretation. 
It was clearly an order in the miscellaneous case and apparently 
no order for adjournment of the sale was made in the execution 
case. Consequently the true position is that although the sale 
was advertised to take place on the a7th October and was adjourned 
till the rst November, the sale did not take place on the adjourned 
day but was held on the 4th November to which date the sale had 
never been adjourned. This was clearly a material irregularity as 


` is indicated by the decisions in Jemini Mohan Nundy v. Chandra 


^ 


„Kumar Roy (1) ; Bhikari Misra v. Rani Surya Moni Pat Maka 


Dai (a) and Pran Singh v. Janardan Singh (3) The true nature 
of a departure of this character from the provisions of the Code 
was considered by this Court in Basharutulla v. Uma Churn 
Dutt (4) which was recently approved by the Madras- High Court 
in Joyaram Ayyar v Vridhagiri Ayyar (3). According t$ the view- 
taken in the two cases just mentioned, a sale held under such circum- 
stances could not be deemed a sale under the Code at all. Whether 
such a view can be maintained, in the face of the decisions of the 


Judicial Committee in Balkrishna v. Musuma Bibi (6) ; Zasaddu& 


Rasul Khan v. Ahmad Husain (7) and Gobind Lal Roy v. Ram- 
janam (8) may be a matter for argument. But for our present purpose, 
it is not necessary to adopt that extreme view, because we are clearly 
of opinion that there was a material irregularity in the conduct of the 
sale. Our attention has however been drawn to the case of Thakur 
Rang Lal Singh v. Maharaja Sir Ravaneshwar Pershad Singh (9), 
as an authority in support of the contrary view. In that case, the 
sale was'directed to be held in the course of the monthly sales to 
commence on the 13th July. On that date the monthly sales did 
not commence as the presiding efficer was absent from the station 
from the 13th to the 16th July. The monthly sales began on the 
i7th July and, after an application for postpouement had been 
refused, the property was sold on the zoth July, that is, within 
seven days from the 13th July and consequently from the 17th July 


as well. In these circumstances, it was held that the sale was not 


-(1) (1901) 6 C. W. N. 44. 
(3) (1911) 14 C. L. J. 541. 

. (5) (1920) I. L. R. 44 Mad. 35. 
(6) (1882) I. L. R. 5 All. 142 (157); L. B- g I. A. 111. 

(7) (1893) 1. L. R. 21 Calc. 66; L. R. so l. A. 170. ; 
(8) (1893) I. L. R. ax Calc. 70; L. R. ao I. A. 165. 

- (9) (1911) 14 C. L. J. 334 ; I. Lẹ R. 39 Calc. 26. 


(2) (1901) 6 C. W. N. 48. 
(4) (1889) I. L. R. 16 Calc. 794; 
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an irregular sale. In the case before us, the sale was fixed for the Gaya: 
27th October, 1919. It was not held till the 4th November, 1919, 1921. 
though no order had been made for adjournment to that date. In . e MN 
fact, an adjournment to that date would have been an adjournment Q9. 

for a longer period than the seven days mentioned in rule 69 of Shib Gopal- 


order ar of the Code of Civil Procedure. On these facts, we are Mookerjee, 7. 
of opinion that the sale was unquestionably irregular. This alone, m 
however, does not justify the reversal of the sale. It must be 
established that the judgment-debtor has suffered a substantial 
injury by reason of the irregularity. The fact that no bidders were 
present except the decree-holder himself is significant, Yet that 
also does not show that the price paid by the decree-holder is 
inadequate, No evidence was adduced in the Court of first instance 
upon the question of value and the Court proceeded apparently on. 
the valuation made in the suit for the purpose of assessment of 
court-fees on the plaint. That assessment is, no doubt, ‘admissible 
in evidence*between the parties. But itis not conclusive specially 
ifit betrue that, as alleged, the property is subject to a charge 
which may reduce its market value. 

In the circumstances, we are of opinion, that the Rule should be 
made absolute The order of the District Judge as also that of the 
primary Court is set aside and the case is remitted to the Court of 
first instance for an investigation as to the value of the properties 
sold upon such evidence as may be adduced by both the 
parties, If the Court comes to the conclusion that the judgment- 
debtor has suffered substantial injury by reason of the sale, the sale 
will be set aside, If on the other hand, it is established that the 
properties have not been under-sold, the sale will stand confirmed. 

We make no order as to costs either here or in the Court 
below. 

A. T, M, Rule made absolute: Case sent back, 
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APPELLATE CIVIL. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. Justice 


Panton. 


JOGENDRA NATH SEN ANI? OTHERS 
v. 
TORIAUTNESSA BIBI AND OTHERS.” 


Couri-fee—Suit for declaration—Valuation. 


Where the claim was only for a declaration that the decree and sale were 
fraudulent and for an injunction and the suit was valued at the amount recoverable 


under the decree : 
Held, that the party could put his own value on the plaint :. Hari v. Kali (1) 

followed. Raj Krishna v. Bipin (a) distinguished. 

Appeal by the Defendants. 

Suit for declaration. 

The n.aterial facts appear from the judgment. 

Babus Bipin Behary Ghose and Prokash Chandra Masumdar 
for the Appellants. 

Pabus Suresh Chandra Talukdar and Jatindra Nath Sanyal 
(for Babu Afukind Lal Roy Chowdhuri) for the Respondents. 

Babu Biraj Mohan Majumdar, for the Deputy Registrar, l 


The judgment of the Court was as follows : 

This appeal arises out of a suit for declaration that the decree for’ 
rent passed ex-parte was fraudulent and for setting aside ,the,said 
decree and the sale held thereunder on the ground of fraud. There 
was originally also a prayer for recovery of possession. That, how- 
ever, was subsequently struck out: n a 

The Court of first instance decreed the suit. On appeal, the 
learned Subordinate Judge has remanded the case for decision on 
the question of fraud. ' 

The defendants have appealed to this Court, 


* Appcal from Appellate Decree No. 1891 of 1919 against the decree of Babu 
Nogendra Nath Ghosh, Subordinate Judge, ind Court, of Backergunj, dated the 
asth July 1919, reversing that of Babu Daibaki Lal Sen Gupta, Munsiff, 1st Court 
at Bhola, dated the 27th June, 1918 and rem&nding the suit to his Court for retrial. 


(1) (1905) I, L. R. 32 Calc. 734. 
(2) (1912) 1. L, R, 40 Cale. 248 5 16 C. Le J. 194. 


2 


Vor, -XXXV.] HIGH COURT. 


The first contention raised on behalf of the appellants is that the 
suit is not one for a declaratory decree within the meaning of section 
42 of the Specific Relief Act. That is so, but consequential relief 
was claimed as the plaintiffs prayed for an injunction. 


That being so, the pnly question would be whether ad valorem 
court-fee was paid or not, 


If the suit be held to have been valued at Rs. 57 as. 5, then ad 


valorem court-fee was paid. 


The second contention is that the suit ought to have been valued 
at Rs. 4000 and that in that case the Munsiff had no jurisdiction to 
decide that case. But the plaintiffs valued the relief claimed at 
Rs. 57 as. § only ; they did not value their suit at Rs. 4000. It is true 
that in one portion of the plaint, the plaintiff stated that the price 
of the property sold was Rs. 4,000. That statement was made'in 
connection with the case set up by the plaintiff that the property 
was sold at @low price and probably was exaggerated. However 
that may be, so faras the value of the suit was concerned, it was 
laid at Rs. 57 as. 5 that being the amount recoverable under the 
decree and after the prayer for recovery of possession had been 
struck out, the claim was only fora declaration that the decree 
and sale were fraudulent and for an injunction. In such a case, the 
party can puthis own. value onthe plaint : See Hari Sanker v. 
. Kali Kumar (1). 

The case of Raj Krishna Dey v. Bipin Behari Dey (2), is 
distinguishable, as the plaintiff valued the relief claimed at 
Es. 11000. He was therefore bound to pay court-fee and on that 
sum. , 7 

As already stated however, in the present case there was a pray- 
er for recovery of possession in the plaint as origina y framed. 
There was an allegation in the. plaint that the plaintiffs had been 
kept out of possession by the defendants. Subsequently it appears 
that an application was put in, in which it was stated that those 
statements had been made by mistake, and the prayer for recovery 
of possession was struck out. If, however, the plaintiffs were out of 
possession, we do not see how they can pee with the suit with- 
out a claim for recovery of possession. ` 


. This question has not been gone into by either of the Courts 
below. As, however the case has been remanded by the Court of 


(1) (1905) 1. L. R. 32 Calc. 734. 
(2) (1912) 1. L. R. 40 Calc. 2345; 16 C. L. J. 194... 
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Appeal below to the Court of first instance fur retrial on the ques- 
tion of fraud, we direct that Court to find out whether the plaintiffs . 
were out of possession. If that is found against the plaintiffs, it will 


beforthat Courtto consider whether any, and if so what, amend- 
ment should be allowed. 


Costs to abide the result. ké 


A. T, M, Appeal dismissed. 


“Before Sir Lancelot Sanderson, Knight, Chief Justice, and Mr. 
Justice. Richardson. "e 


RAM CHANDRA CHATTERJI AND OTHERS 
v. 
PRAMATHA NATH CHATTERJEE AND OTHERS.* 


Landlord and tenani—Qwiet enjoyment —Evidence Act (lof 1872), Scc. 116 —, 
Title paramount. 


The Landlord’s undertaking for quiet enjoyment by the tenant is implied from 
the relationship of landlord and tenant: Budd-Scott v. Daniell (1) and another 
case ; and the undertaking includes the protectiun of the tenant from disturbance 
by strangers claiming by title paramount. . 


It is open.to the tenant to prove a subsequent cesser of the landlordjs title. 
The estoppel mentioned in section 116 of the Evidence Act refers to the title at 
the beginning of the tenancy. One way in which the tenant can show that the 
title has determined is by proving an eviction by title paramount or the equiva- 
lent of such an eviction. | 


It is not necessary for the tenant actually to go out of possession, and, that 
if, upon a claim being made by a person with title paramount, he consents by an 
attornment to such person to change his title under which he holds, or enters into 
a new arrangement for holding under him, this will'be equivalent to an eviction 
and a fresh taking. 


* Appeal from Appellate Decree No. 2049 of 1918, against the decree of 
G. N. Roy Esq, District Judge of Burdwan, dated the roth June, 1915 reversing 
that of Babu Bijoy Gopal Basu, Suberdinate judge, and Court of Burdwan, 
dated the sth March, 1914. 


(1) (1902) 2 K. B, 351. É «3 1 2 k : 
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Appeal by the Principal Defendants Nos. 1 to 4. 
Suit for arrears of rent. 


‘lhe material facts. appear from the judgment of Richardson J. 
Dr. Sarat Chandra Basak (with him Babus Dwarka Nath 


Chuckerbuity, Kali Kinkar Chuckerbutly, Bankim Chandra Mukerjes’ 


and Mohesh Chandfa Banerjee, for the Appellants, 
Babu Sam atul Chandra Dutt for the Respondents. 
The judgments of the Court were as follows : 


Richardson J.—This appea! is an incident in long and weari- 


some litigation between the parties. In the present case the plaint was 
filed in 1910. The claim was for arrears of rent of certain lands for the 
years 1314 to 1316 B.S and part of the year 1317 (part of 1907 to 
part of 910); The claim sofar as it related to the lands now in 
question failed in the trjal Court but succeeded in the lower 
appellate Court in virtue of a judgment pronounced by the District 
Judge on the roth June, r915. On review the learned Judge on 
the 26th January, 1916, modified his decree. “But thé judgment and 
decree on review were set aside by the High Court and then the 
present appeal was taken by the principal defendants (the defendants 
No. 1-4) from the judgment of roth June, 1915. 

The appellant defendants (to whom I shall refer henceforth as 
the defendants) are admittedly the tenants of certain lands apper- 
taining to the village of Kalikapur in the District of Burdwan. The 
plaintiffs are the proprietors of a 414 annas share of that village. 
The tenancy is an old one. At its original creation, it comprised 
lands abutting on the River Bhagirathi. The river gradually reced- 
ed to the north or west. The defendants followed the river and 
teok possession of the .char, or dry alluviated land, as it formed. 
The complications which have ensued are labyrinthine. The case 
before us must be decided with reference to the facts, found or 
admitted, which are properly open for our consideration in second 
appeal. 


There appears to have been litigation between the parties or 
their predecessors so far back as 1875 and in 1876 a compromise 
was arrived at whereby the tenants agreed to pay rent at the rate of 
"Re. 1 per Bigha per annum for “ the chur lands that there are and 
those which shall in future form as contiguous accretions to the 

` aforesaid karari 20 Bighas of land appertaining to the mal portion of 
the six annas share of the said mouzah Kaliai (or Kalikapur)' It 
appears that the share of the plaintiffs or their predecessors was 
known as the six annas share. In any case it is not disputed that 
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the compromise is binding on the parties according to its true 
effect. hio 

In 1894 there was further litigation. Suit No. 7 of that year was 
a rent suit instituted by the plaintiffs against the defendants. It 
was tried along with two other rent suits against the defendants 
being suits Nos, 15 and 16 of the same ye&r, instituted by co- 
sharers. of the plaintiffs. In the course of those suits two judgments 
were delivered by the High Court. The discussion before us turned 
largely on the effect of those judgments and the decision ultimately 
arrived at. 


River Bhagirathi The marginal^plan shows 
F G how the belt of land in the 
Cha Chha occupation of the defend- 


ants may be conveniently 
subdivided ` or: plotted. 











D E The lettering follows that 
River River adopted by the District 
Bhagirathi Gha | Una Bhagirathi Judge in the judgment 

—————— SEES from, 
C-ga . 

B-Kha 

A-Ka 








A (or Ka) represents that part of the original holding in Kalika- 
put which has not been affected by the action of the river. . 

B (or Kha) is the remainder of the original holding. After 
being wished away it reformed and is known as the karari chur 
comprising the zo Bighas mentioned in the compromise of Rati 

C (or Ga) is the original bed of the river. C 

D (Gha) E (Una) | represent lands which were formerly on 


F (Cha) & G(Chha) | the further or Nadia side of the river. 

It is now disputed that plots D & E (and possibly a small part 
of plot G) were surrendered by the plaintiffs to the Government who 
claimed them as reformations én site of certain Government estates, 
In this appeal the plaintiffs -make no claim for rentin respect of 
these plots. As regards their right to rent in respect of plots A, B 
and C there is also no controversy. At this stage at any rate the 
dispute is confined to plots F & G. 

At the outset it is clear that the plaintiffs are not in fact entitled 
to these plots, F and G, as an accretion, to their lands in Kalikapur. 
Plot C may have accreted to those lands but F and Gare 
separated from C by the - intervening Government estates. 


Vor, XXKV. ] HicH Court, | 


Further, the fact is and must be that F and G are reformations 
in situ of estates which formerly lay on the Nadia side of the river. 
Speaking of the four plots D,E,F and G the District Judge says at 
the commencement of his judgment +: 

** Further north are the reformed lands of the touzis under the 
Nuddei Collectoraté. The fact is not seriously denied and indeed 
every surveyor who has been to the spot has found that these are 
lands of the tauzis under the Nuddea Collectorate.” 

The plaintiffs therefore- had to fall back on the principle formu- 
lated in section 116 of the Evidence Act that a tenant is estopped 
from denying ‘his landlord’s title and it was argued on their behalf 
that the question so raised was concluded against the defendants by 
the judgments of the.High Court in the suits of 1894. 

Before going further it is desirable to say that the District Judge 
incidentally refers to suits brought in 1898 and 1902 by co-sharers 
of the plaintiffs against the defendants and that the judgments in 
those suite have not been placed before us. 

In the suits of 1894 plots E and F correspond to the present 
plots Fand G and plots G and’ H to the present plots D and E. 
The case was argued before us on that footing, and in the judgment 

. of the Additional District Judge, dated 28th March: 1903, to which 
some reference is made in the sequel plots E and F.are described 
as laying to the north of plots G and H. For the sake. of clearness 
therefore when quo.ing from the judgments in those suits, I shall 
alter the lettering soasto make it correspond with the present 
lettering. 

e The first and governing judgment of the High Court was that of 

_Rampantand Pratt JJ, dated agth June, 1900. The following 
passage was relied on : 

“ In cases like the present, when the chur was lying open to the 
cu'tivation of the tenant and when in accordance with the plaintiffs’ 
permission the defendant took possession of that chur and cultivated 
it without any objection, obstacle or opposition, we think that it is 
uot right that the Judge’ should say that this is not the manner 
in which a landlord should put a tenant in possession of any land 
who wants to take advantage of section r16. of the Evidence Act, 


It seems to us that itis a sufficient way for a landlord to puta - 


tenant into possession unless the tenant requires some further assis- 
tance which does not appear to have. been the case in the present 
instance.” 2 Me 

Then the learned Judges continue :— 


" We therefore set aside the decision of the District Judge and - 
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Cv; remand the case to him for disposal of the question of ‘the chur 
igar. land in accordance with the above instructions, that is to say, bedr- 
Rom. ingin mind that the defendants are estopped’ Tony denying oe 


plaintiffs’ titlé as to plots D,E,F and G”. 
The judgment does-not end there but so fpr what the setae 
Richardson, 3. Judges decided was in effect that the plaintiffs had at least cons- 
tructively let the defendants into possession of ‘the whole chur, 
Tha dzfen;'ants entered with the authority of the plaintiffs and there 
was nothing in the mode in which the defendants took possession to’ 
exclude the operation of the doctrine of estoppel. 

If I may say so, I agree ; but there still remains the question 
whether the decision so understood concludes the defendants in the 
present suit. A later passage in the judgment shows that the 
learned Judges were dealing with the period before plots D & E 
had been surrendered to the Government. i : 

After referring to a suggestion that a small’ portion of F'and 
G had been taken possession of by the Government aifd leaving 
it open to the defendants to prove that they had been evicted 
therefrom by title paramount, the learned Judges proceeded :— 

* Then with regard to plots D & E, it has been similarly argued" 
by the learned counsel for-the defendant that in this case also there’ 
has been eviction by title paramount. We do not see that this is so. " 
No doubt subsequently to the period for which rent is now claimed, 

_the plaintiffs have taken a five years’ lease from the Government 
and acknowledged: the Government as proprietor; That was: in 
1895 or 1302, but they can certainly claim arrears of rent for the 
previous period and proceed with the m suits which are for 
arrears of rent for the years 1297 to- 1300". 

The learned Judges, therefore, had not to consider either the - 
effect of the surrender itself or any of the events which have since 
followed. "n 

The suits went back to the lower appellate Court and a further: 
judgment (already referred to) was delivered by the Additional Dis- 
trict Judge on the 48th March 1903. The Judge, itis true, seems 
to have misunderstood the judgment of the High Court and to 
have considered himself at liberty to discuss again the question 
whether “the defendants had been put into possession of the lands... 
in the legal acceptation of the word.” His conclusion, however, was ` 
that even if the doctrine of estoppel applied, the plaintiffs were not . 
entitled to rent in respect of plots D,É, F and G- because they had.: 
not shown with sufficient precision the landa in tose; plots’ in -res-- 


pect of which rent was claimed. — Due Hae 


T. . 
Pramatha; 
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Thereupon, the plaintiffs again appealed to the High Court. 
The appeal came before Harington and Pargiter JJ., and judgment 
was delivered on the 26th July, 1505. "Those learned Judges, as 
might have been expected, refrained from any further discussión 
of the question of espoppel. They confined themselves to pointing 
out that in view of the previous judgment of the High Court, the 
only question which the Additional District Judge had to consider 
on the remand was “what was the rent payable by the defendants in 
respect of these particular lands.’ They went onto deal with the 
opinion of the learned Judge that there was no evidence before him 
‘on which he could determine that question. It appeared that the 
defenJants had paid certain monies into Court under the provisions. 
of section 149 of the Bengal Tenancy Act. The payment was made 
on the footing that the rent was due to Government and Govern- 
ment not having male any claim —probably because in 1895 the 
Government had leased the lands they claimed to the plaintiffs— 
the learne& Judges held that in the circumstances the plaintiffs were 
entitled to the monies in Court. Those monies did not cover the 
whole of the plaintiffs’ claim. As the defendants alleged that the 
piyment was made in respect of rent due to Govern nent it may, in 
my opinion, be legitimately inferrei as the learned vakil for the 
defendants contended, that the pay.nent was for rent due in respect 
of lands in plots D & E and perhaps a portion of plot G. As to the 
rest of the plaintiffs’ claim, the learned Judges accepted the finding 
of the Court below. The result of the litigation, therefore, was that the 
plaintiffs obtained some rent for plots D & E but no rent at all for the 
«greater part of plots F and G. Nothing however turns on that now. 

Incidéntally, it may be mentioned that in the present suit no 
rent was paid in under section 149, the defendants not admitting 
that any rent was due from them, In paragraph 7 of tbeir written 
statement they stated that they held plots D and E as tenants of the 

- Government by whom the plots had been resumed in 1908. In 
"paragraph ro they pleaded that.they had already paid the rents of 
plots F and G to the persons therein named including Girindra Pal 
who were the “real maliks" of those plots, but no issue seems to 
have been framed in reference to that plea. 

As I have already intimated, there is nothing, in my opinion, 
in the previous judgments of this Court to preclude & consideration 
of the question now-raised as to the effect of the admitted surrender 
by the plaintiffs of plots D.afid E, and subsequent events. The 
circumstances have changed and the effect of the change is open to 
discussion. But the starting point must be that, as this. Court 
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decided, the defendants were inducted into possession of the whole 
chur by the plaintiffs. The plainuffs however are as “much bound 
by that decision as the defendants. If the result was that the 
defendants were estopped from denying the right of the plaintiffs to 
lease the whole area to them, the plaintiffs in their turn were bound 
to secure the defendants in quiet enjoyment of the whole. The 
landlord’s undertaking for quiet enjoyment by the tenant is implied 
from the relationship of landlord and tenant. (Transfer of Pro- 
perty Act, section 108 (c) : Z .dd- cott v. Daniell (1) ; Markham va 
Paget (2) and the undertaking would include the protection of the 
tenant from disturbance by strangers claiming by title paramount. 
Moreover both in England and in India it is open to the tenant 
to prove & subsequent cesser ofthe landlord's title. Section r16 
of the Evidence Act says that, "No tenant of immovable property 
shall; during the continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the beginning of the 
tenancy, a title to such immovable property." The est®ppel refers 
to the title at the beginning of the tenancy. So in England, "It is 
clear law that though a tenant cannot deny the title of his landlord 
to deal with the premises, he may prove that the title has deter- 
mined." (Se-jeant v. Nash (3), per Collins M.R.) And one way 
in which the tenant can show that the title has determined is by 
proving an eviction by title paramount or the equivalent of such an 


eviction 


In the present case, the surrender by the plaintiffs of D and E 
did not at first make much diference because the plaintiffs took a 
lease of those plots from the Government and the defendants conti» 
nued in possession under the plaintiffs. Bat when the Goyernment 
‘resumed possession of those p'ots, there occurred both a breach 
by the plaintiffs of their undertaking for quiet-enjoyment anl an 
eviction. by title paramount. No doubt the defendants appear to 
have acquiesced and to have protected themselves by attornirg to 
the Government. Nevertheless the surrender made it difficult, if 
not impossible, for the defendants to maintain a titleto F and G as 
‘tenants of the plaintiffs. The reason has already been stated. F and . 
G could no longer be even plausibly held-as accretions to Kalikapur. 
dt was the plaintiffs, therefore, who by their own conduct disturbed 
‘the title of the defendants as their tenants and lad the defendants 
open to attack by third parties claiming the true title in F and G. 
It is not denied that the proprietary” title has come in controversy 

{1} co) 2 K. B. 351. f _ (2) (1908) 1 Ch. 697 (712). 

(3) tigos: 2 K. B..304.(319). . = rae 
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in other litigation in which the plaintiffs have figured as parties.. 
The difficulties of the defendants are apparent- from the onara 
passage if the District Judge’s judgment. 

“The plaintiffs are unjustly accusing the defendants of collud- 
ing with other proprietors. Take the case of Girindra Pal His 
predecessor asserted his right to the lands in F and G as appertain- 
ing.to the Touzi No. 125 of the Nadia Collectorate. The defendants 
refused to pay rent to them or the plaintiffs The plaintiffs then 
brought the suit in 1894. ......... It appears that when after the High 
Court remand the Additional District Judge again dismissed the 
plaintiffs’ suit on the ground that the defendants were not 
estopped, it was then that the defendants compromised the suit with 
Girindra Pal and came toan arrangement with him. The fact that 
they got very lenient terms is not very material After the second 
decision of the High Couxt the defendants gave notice to Girindra 
Pal and refused to pay rent and Girindra Pal brought a suit making 
the plaintiffs parties. That suit has been decided by the Subordinate 
Judge in appeal in favour of Girindra Pal on all the important 
points. The Subordinate Judge, however, thought it necessary to 
rémiand the suit to have a local investigation made by a commis- 
sioner. The plaintiffs have appealed to the High Court and there 
it is pending now.” 

Well, the learned vakil for the defendants informed us that since 
the District Judge wrote his judgment the suit has terminated in 
favour of Girindra Pal and the statement was not contradicted by 
the learned vakil on the other side. The District Judge held that 
‘things had not at that time reached a stage at which it could be 
said that an eviction by title paramount had occurred. That in the 
Circ 1mstances is a conclusion of law or of mixed law and fact. The 
‘conclusion was open to attack, and it was attacked in this appeal, 
Tt is necessary, therefore to examine the circumstances somewhat 
closely to see whether it is well-founded. 

The District Judge speaks as if Girindra Pal’s suit (the namé 
is used as including Girindra Pal and his co-sharers) related to the 
whole of F and G. Girindra Pal claimed as the.proprietor of a 
-village named. Chakandi appertaining to estate No. 125 oí the Nadia 
District. We must take it at any rate on the arguments addressed 
‘fo us that Chakandi covers a substantial part of-F and G. The suit 
was institutéd on the 27th August, 1909, against the present plaintiffs 
‘and-defendants. The plaint referred. to the suits of 1894 by the 

proprietors of Kalikapur.asainst the defendants. It set out that 
in 1311 (1904) the present defendants accepted a lease, of .the land 
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from Girindra Pal’s predecessor (which may be: the arrangement 


Spoken of by the District Judge) and that in-1909 ` they’ gave" notice. 


to Girindra Pal that owing to the result of the suits of 1894 .they- 
would no‘longer pay him the rent due under the-lease: Girindra 
Pal werit on to say that neither he nor his predapessor was a party 
to the suits of 1894 and he ended by claiming a declaration that 
he was entitled to the land's appertaining to Chakandi and to the’ 
performance by the present defendants of their engagéments with 
him. Written statements were filed by the. present plaintiffs and- 
other co-sharers in Kalikapur joining issue onthe question of title. 
The present: defendants also filed a written statement. They did. 
not traverse the allegations made by Girindra but frankly stated in. 
effect that they were prepared to accept as theirlandlords either. 
Girindra Pal or the ptoprietor of Kalikapur whichever “might prove. 
successful. T ought also to mention that Girindra Pal having stated 
in his plaint that the-deféndants had carried out their obligations as 
his’ tenants up to the'year r3r5 (1908) made no claim for ‘mesne 
profits. Declaratory relief- was sought on. the footing that the 
present defendants were i tenants iun that their: poseen was! 
his’ possession." í - 3a 4d 

. Now as to’the piod haok the institution of this suit’ it doe& 
not appear that the defendants gave notice to the ‘plaintiffs “of their 
attornment to Girindra Pal. On the contrary it would appear “from 
the District Judge's judgment that they made certain paymehts 
to the plaintiffs during the interval between the termination. of. the 
suits of 1894 and the institution of. Girindra Pals suit. Such _ pay- 
ments would also be consistent with tbe notice which they subse-* 
quently gave to.Girind'a Pal. Butitseems clear on a Survey. of 
the material facts that after the institution of Girindia : Pal’s: suit, 
they could no longer be expectéd to, pay rent to the plaintiffs unless 
and until the latter proved their ability to secure them in quiet 
enjoyment. In other words even if there were no previous entry by 
Girindra Pal the ‘institution of the suit amounted in the circums- 
tances to such an invasion or entry by title paramount as to set the 
defendants free to say that'they must protect theinselves, if neces- 
sary, from, that date by attorning to Girindra Pal. They had 
already had to attorn to the Government for plots D and E. 

The question what amounts to an eviction by title paramount 
may present some difficulty and we are not referréd to any Indian 
‘authority on the subject. In Englait the current of authority Seems 
to favour the view that “it is not necessary for the tenant actually to 


“go out: Of possession; and :that if, upon a claim being made by a 
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person? with. title paramount, he consents by an attornment to such- 
person: to change the: title under which he holds, or enters into a 
new arrangment for holding under him, this will be equivalent to 
an-eviction and a fresh taking.” (Foa on Landlord and Tenant, 4th 
Edition p. 169). In Gili v. Saunders (1), Holroyd J. said “The plea 
discloses that which was equivalent to an entry by the heir, it states 
that the "heir threatened to evict the defendant and that he was 
obliged to attorn,in order to prevent it" and Littledale J. seems to 
have concurred “with that observation.- See. also Grimwood v. 
Moss (2), and Surgent v. Nash (3), where it was held following Jones. 
v. Carter (4), that the bringing of an action of ejectment was equiva- 
lent- to` an-entry. -In those-cases, it-is true, the.action was brought. 
by the landlord te :ejec; the tenant for breach of a covenant protec- 
ted -by a clause for reentry.. But I do not see why that should 
.make any: difference. “The: owner of the true title certainly has a 
right of entry against a trespasser and his action or suit in ejectment 
is broughtto enforce thatright, Girindra Pal's suit was not in form 
a suit in ejectment because he assumed that he had already entered 
when the present defendants accepted a lease from him. That may, 
be so as between him and the present plaintiffs or the present defen- 
dants as trespassers. . But as between the plaintiffs and the defen- 
dants, what took place after the termination of the suits of 1894 has 
to be considered. The- consideration arising frony the, giving of 
possession lasted (as between the plaintiffs and defendants) so s 
. às. the defendants held possession under the plaintiffs. 


: On the whole differing from the District Judgé I come to the 

"conclusion that the institution of Girindra Pal's suit marks the ex 

treme limit „of: that period. aud that the plaintiffs are not entitled to 
rènt from the defendants for any subsequent period. ' 


É “The case, I may add, is not a satisfactory one to have to deal 
with. Such endless litigation as there has been about this chur 
is hardly creditable to the parties concerned. If the fault is chiefly 
that of'the plaintiffs the defendants are not altogether free from blame. 
And the difficulty of dealing with „complicated facts is enhanced 
by reason ‘of the case coming before us eleven years after it was in- 
stituted, Itis at least a case in which the facts should. be broadly 
dealt. with in the interests of substantial justice. 


= "The result is that the decree of the Court below will be modified 
and the plaintiffs suit will be dismissed so far as rent is claimed in 


€^ (1) (1825) 4B. &. C. 529 à (2) (872) L R. 7 C. P. 360-(364) ~. 
3 (3) (1903) a K. B. 304 (311). (4). (1846) 13.M, & W. iy , - 
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Cin. respect of plots F and G for any period subsequent to the institution 
1921. of Girindra Pal’s suit. 
Esq 2: The parties should pay their own costs in-respect of plots F ani 
v. G throughout. 
Pramatha. 


Kik Sanderson C. J.—I agree, . 
€ SOM, To g à 
— Decree modified. 


Before Mr. Justice Newbould and Mr. Justice Cuming. 


Civil. . P RAMESH CHANDRA SIRKAR 

1921. Pp V. 

_— MOHIM CHANDRA GUHA DEB BARUA.* 
March, 2. E 





Second appeal—Costs—Ci^il Procedure Cole (Act V of 1908), “at. 35,17— 

Res judicata. ` 

The proyisions of section 35 of the Code of Civil Procedure are supplementary 
to section 47: 5 

When the question is one of principle, a second appeal lies to the High Coiltt 
on the question of costs only : Baxwari v. Drup (1). 

The primary Court before whom the application for execution wis ‘pending, 
passed an order directing a commissioner to be appointed and further directing that 
the costs of the application would he horne by the decree-holder. Then on the 
ath May, 1918, after the commissioner had delivered possession, an | rder was 
passed on the following terms: ‘ase disp sed of with costs to the decree- 
holder.” Against this order, an application for review was made, waich was, 
granted and the order date! the 4th > ay, 19:8, relating to costs was cancelled : 


Held, that when the order dated the ath May, 1918, was set ast le, the Quas» 
{ion as to œ sts was a matter of res judicata anl as long as that. order sto «1. the 
primary Court was bound to give eff:ctto it and refuse the decrce-holdec his 


costs in accordance with that order. 
- Appeal by the Judgment-debtor. 
Application for execution of decree. 
The material facts appear from the judgment. 
Babu Probodh Kumar Das for the Appellant. 
Babu Chandra Sekhar Sen for the Respondent. 


# Appeal from Order No. 112 of 1920, against the order of Babu N. C. Ghosh, 
Subordinate Judge, 2nd Court, of Chittagong. dated the 2yth January. t920, 
reversing that of Babu S. P. Dutta, Munsiff, and Court, at Patiya, dated the hs 
September, 1918. 

“(x) (188g) 1: Le R» 1a Cale. 179 : : z PIE 


You XXXV.] ' * HIGH COURT. | 


The judgment of the Court was as follows : 


The facts necessary for the disposal of this appeal are as follows : 
The appeal arises out of orders passed in execution proceedings. 
On the 23rd of February, 1918, the Munsiff bzfore whom the appli- 
cation was pending epassed an order directing a commissioner to 
be appointed and further directing that the costs of the application 
woul! he horne by the decree-holder. Then, on the 4th of May, 
1918, after the commissioner had delivered possession, an order 
was passed on the following terms: '* ase disposed of with costs 
to the decrèe holder.” Against this order, an application for review 
was mi le which was disposed of by order No 25 dated the 7th 
of September, 1918. By that or ler, another Munsiff who succeeded 
the one who had passed the former orders hell that order No. 16 
dated the 4th of May, 1918 above referre to had been passed 

_ through oversight. He granted the review and directed that the por- 
tion of the said order No, :6 dated the 1th of May, 1918, relating 
to costs should stand cancelled. Against this order, an appeal was 
preferred to the Subordinate Jucge. The Subordinate Judge treated 
itas an appeal against a» order disallowing costs to the decree- 
holder and held on the mérits that the decree-holder was entitled 
“to his costs. He accordingly decreed the appeal and directed that 
the order disallowing costs should he reversed and the decree- 
holder should get the costs amounting to Rs. 60. 

The first question that has to be considered is whether a second 
‘appeal lies to this Court. The first contention is that the appeal 
‘to the lower appellate Court was an appeal against an order granting 

“an app ication for review and that consequently under order. XLIII, 
rule 1 Cl. (w) Civil Procedure Code an appeal lay to Subordinate 
Judge, but, under section ro4 of the Code, no appeal lay 
from that appellate order. But the Subordinate Judge who 
heard the appeal did not deal with it as an appeal from 
an order passed on review but as an appeal from an order 
made after.the review was granted. The order of the Munsiff of 
the 7h of September, 1918, really consists of two separate orders. 
He first grants a review of order No. 16 dated ihe 4th of May, 
1618 and then in reviewing that order he restores the order No. 6 
dated the 23rd of February, 1918. The second of these orders 
must he held to have been passed under section 47 of the Code 
and was, therefore, appealable as a decree. It is contended that 
the order must be held to hav been passed under section 35 and 

 notunlersecion 47. Section 35 gives directions as to the order- 
ing of costs, but we think that the. award of costs depends. finally 
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on section 47 and that the provisions of section 35 are supplement- 
ary. It has been held by this Court that when the question’ is one 
of principle, as in the present case, a second appeal lies to the High 
Court on the question of costs only . Bunwari Lall v.: Chowdhury 


Drup Nath Sing (1) and we accordingly hold that this appeal is f 
. a 


competent. 


On the merits, we think that the appeal must succeed. The‘: 
learned Subordinate Judge in dealing with the matter has gone , 


into the question not as to the correctness of the order appealed 


against but as to the correctness of the original order No. 6 which `. 


was passed on the 23rd of February, 1918. As we read the order 

appealed form, the Munsif held that that order, No. 16 dated the 

4th of May 1918, was passed by inadvertence, and there, we think, 

he was right. Had the Munsif at the time of passing this order 

intended to over-ride his previous order, he would have certainly 

relerred to it anl gi en his reasons for so doing. He would not - 
have passed this order in this form unless his previous order had 

been overlooked. Once the order No. 16 dated the 4th of May 

1918 was set aside, the question as to costs was a, matter of ses judi- 
rata which had been decided by order No. 6 ; and as long as that 

order stood, the Munsif was bound to give effect to it and refuse 

the decree-holder his costs in accordance with that order. When 

the case came up to the Subordinate Judge on appeal, that order 

No. 6 dated the 23rd of February 1918 was still in force and, until 

that was set aside, the decree-holder could not recover his costs. 
We accordingly hold that the order of the lower appellate Court was 

wrong. We decree this appeal, set aside the order of the lower, 
appellate Court and restore that of the Court of first instance. The 

appellant vi l get his costs in this Court and in the lower appéllate 

Court. In this Court we assess the hearing-fee at one gold mohur. 


Ac T. M, Appeal allowed, 


(1) (1885) L. L. R. Ya Calc. 179... 
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. Before. Sir Nalini Ranjan Chatterjea, Knight Judge, and Mr. 
08 Justice Newbould. 


` KRISHNA KUMAR SHAHA ROY AND OTHERS Civi. 
h i 9. ; ` 1911. 
bg wet 
Té M doe fus PIRU FAKIR AND OTHERS.* 4 Sansary, 20. 


4 Under-raiyat—Bengal Tenancy Act (VIII of 1885), Sec. 48(a)—Money rent 
Rent payable in kind— Money value in default—Eviction by title paramount 
ina suit for rent. 


Where the under-raiyati kabuliat provides for payment of certain maunds of 
paddy as rent and in default the landlord would, be’ entitled to a tertain sum of 
money as the price thereof : 


Held, that the rent provided in the contract, not belng a money rent, did not 
come within the scope of section 48A of the Bengal Tenancy Act. 

Eviction by a title paramount is a good defence in a suit far rent but the party 
evicting mus have a good: title, 

Appeal by the Plaintiffs. 

-Suit for rent. 

The material facts appear from the samené 

Babu Birendra Kumar De for the Appellant. 


Moulvi Mahammad Nurul Huq Chaudhuri for the Respon- 
dent. ` . 


, Phe judgment of the Court “was as follows `: E 7 


e The plaintiff, appellant, had a raiyati holding which he sublet to  74"#47% 20. 
the defendants. The under-raiyati kabuliat provided for payment 

of 5776 maunds of paddy. It further provided that on default of pay- 

ment the landlord would be entitled to a certain sum of money as 

the price thereof. The plaintiff brought this suit for'rent upon the i 
basis of those terms. The suit was decreed by the Court of first 

instance, but the lower appellate Court held that under the provi- 

sions of section 48 clause (a) of the Bengal Tenancy Act the 

plaintiff was not entitled to recover any sum exceeding 50 per cent 

ofthe rent payble by the plaintiff to his landlord, and he gavea 

decree accordingly. The plaintiff has appealed and it is contended 

that the rent provided in the contract was not a money rent and that 

the case, therefore, did not come within the scope of section 48(a) 


* Appeal from Appellate Decree No. 2057 of 1918, against _the"decree of Babu 
Sarat Chandra Ghosh, Subordinate Judge, 3rd Court, of Mymensingh, dated the 
8th August, 1918, modifying that of Babu Jnanendra Nath Ghosh, Officiating " 
Munsiff, 3rd Cen: at Netrokona; dated the- 17th December, 1917. 
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of the Bengal Tenancy Act. We. think that this contention must 
prevail. The kabuliat as stated’ above provides for payment of 5734 
maunds of paddy according to a certain measure (85-106 tolas to 
the Seer) and although there is a provision that the landlord would 
be entitled to realise Rs. 115 as the price of fhe paddy, we do not 
think that that makes it a money rent. It is to be observed that 
the schedule of instalments mentions paddy, namely, 2o maunds in 
Bhadra, and 3736 maunds in Pous. The interest payable in default 
of payment of paddy was also payable in kind, namely, ro seers 
to the maund. Having regard to the terms of the kabuliat, we think 
that the rent on which the land was held was rentin kind. In the 
case of Sheikh Kanaraddi v. Monmohini Dasya (1) the defendant 
an under-raiyat, undertook by .a registered contract of tenancy to 
deliver to his landlord certain quantity of paddy as rent for each 
year, and there was a stipulation that if there ^was default on the 
part of the tenant, the landlord would be entitled to realise a cer- 
tain sum of money.as the: price of the paddy. It was held that 
section 48 (a) of the Bengal Tenancy Act was not applic- 
able, the rent not being payable in cash but in kind and the con 
tract only provided the measure of the damage which the landlord 
could claim in the event of default on the part of the tenant. The 
case of Ananda v. Makram (1), which has been cited before us on 
behalf of the respondents was distinguished in that case... We-are, 
accordingly, of opinion that section 48 (a) of the Bengal. Tenancy 
Act does not apply to the present. 

The next question for consideration is whether the deeds 
are entitled to abatement of rent in respect of pot No. 2 from 
which they have been evicted by the superior landlord. “With 
respect to this plot ofiand the defence was that the p'aintiff had 
surrendered the same to the superior landlord who, thereupon evict- 
ed himand built a cufchery on it. The Court of first instance 
was of opinion that the cutchery was not built on that land, and so 
it was not necessary for that Court ‘to go into the question of sur-, 
render. On appeal, the learned Subordinate Judge was of opinion 
that the cufchery was.built on the land, but he held that the evic- 
tion was subsequent to the exécution of the kabuliat in favour of 
the plaintiff, We do not think that that disposes of the matter. 
Eviction by.a title paramount ‘may be a good defence in a suit for 
rent, but as pointed out in Foa’se Law of Landlord and Tenant, 
4th Edition, at page 168 in order to constitute a good, defence in 
such a case, three conditions must. be fulfiled, one of them 


(1) (1917) 29 CoL; J- a34. . (2) (1909) 19 C. L. J. 144- 
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being that the party evicting must have a good title. See also the 
case of Noorijan Sardar v. Bimola Sundari Gupta (1). The ques- 
tion whether the person evicting had a good title or not was not 
gone into. We are agcordingly, of opinion that the case must go 
back to the lower appellate Court in order that that question may 
be decided and the case disposed of in accordance with law, and 
we direct accordingly. 


Costs will abide the result. 
A. T. M. . eS 3 © — Case remanded. 


a) (1912) 18 C. W. N. 552.- 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
| Justice Panton. 
INDU BHUSAN SARKAR AND OTHERS 
cs 5 9I . * : P 
JATU MULLICK AND OTHERS." 


Burden of one Tenancy Act (VIII of 1885), See. SRM enhances 
ment ‘of. - 


` 


The landlord in a suit under section 52 of the ‘Bengal Tenancy Act, is bound 
to prove what the area of the land was at the inception of the tenaticy, by what 
standard the area was found, and that by the same standard of measurement 
there has been an excess. 


Appeal by the Plaintiffs, 
Suit for enhancement of rent. 
The material facts appear from the judgment. - 


Balus Surendra Chandra Sen and Ajit Rinse Ghose for the 
Appellants. 

Babu Rama Kanta Bhattacharjee for the Responders 

The judgment of the Court was as follows ; 

In the suit but of which this appeal arises, the plaintiffs claimed 
enhancement of rent under section 30 of the Bengal Tenancy Act 

* Appeal from Appellate Decree "d 174 of 1920, against the decree of Babu 
Nalini Kanta Bose, Officiating Subordinate Judge, rst Court, of Faridpur, dated 


the 8th September, 1920, affirtnipg that of. Babu Jitendra Kumar Biswas, Munsiff, 
Additional Court at Faridpur, dated the 26th June, 1919. 
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on the ground that the rate of rent paid by the tenant was below 
the prevailing rate, and also on the ground of there being a rise in 
the prices of staple food. crops. : 

The plaintiff also claimed additional reng on account of excess 


‘area under section 52 of the Bengal Tenancy Act. 


The Court of first instance gave a decree for enhancement on 
the ground of a rise in the prices of staple food crops, disallowed 
enhancement on the head of prevailing rate and also disallowed the 


claim for additional rent for additional area. 


Both parties appealed to the lower appellate Court but the 
decree of the Court of first instance was maintained in appeal, The 
plaintiffs have appealed to this Court. 


It appears that Ishan Chandra Sircar, the plaintiffs’ predecessor- 
in-title, acquired a Kaimi maurasi mokurari jote by auction pùr- 
chase, and the def .ndants’ predecessor, Isoo Mallik, took settlement _ 
of an 8 annas share of the said land at a rental of Rs. 7-10 a3. on 
executing a registered kabuliat in-favour of Ishan in Aughran 1295. 
Subsequently Isoo took settlement ‘of the remaining 8 annas at a 
rent of Rs. 7-10 as. The defendant who is the successor in interest 
of Isoo is, therefore, now in possession of the entire land described 
as 22 Pakhis in the plaint at Rs. 15-4.as. The p'aintiffs say that the 


area of the land on measurement at a recent settlement proceeding 
: was found to be 4r Pakhis and that the defendant therefore’. was 
to pay additional rent for the excess aren, 


If the case comes under section 52 of the Bengal Tun Ach 


‘thé landlord is bound to prove what the area of the land was at the 


inception of the tenancy, by what standard the area was found, and 
that by the same standard of measurement there has been an excess. 
In our opinion therefore the Court of appeal below is right in hold- 
ing that the plaintiff cannot succeed if the claim for excess rent on 
account of excess area is based upon section 52 of the Act. 


It has been contended before us that there is a written contract 
in the present case and that the plaintiffs are entitled to additional . 
rent on the basis of the said contract and reliance is placed on the 
case of A. Whyte v. Bhairab Maji (1). The written contract however 
is with respect to the 8 annas share only. There is no written con- 
tract with regard to the other 8 annas. But it is contended that the 
kabuliat with respect to the 8 annas share might be treated as evi- 
dence of the terms under which the other 8 annas share is held. 
The suit, -however, has not been framed upon the basis of any con- 


(1) (1911) go C. L. J. ust. 
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tract, it was really based upon the provisions of section 52 of the 
Bengal Tenancy Act. 
Under these circumstances, we think that the plaintiff may be 
allowed to withdraw tbe claim with regard to additional rent with 
respect to the additional area, with liberty to bring a fresh suit in 
respect of the same subject matter. Í 
With respect to the enhancement of rent claimed on the ground 
that the rate of rent paid by the tenant is below the prevailing rate, 
it is to be observed that the plaintif applied to the Court of first i in- 
stance for inquiry by a commissioner. That application was dis- 
allowed and the learned Subordinate Judge on appeal says that there 
was no application to have an inquiry made by a revenue officer as 
prescribed in section 31 of the Bengal Tenancy Act. In these cir- 
cumstances, the plaintiff may be allowed also to withdraw the claim 
with regard to the enhancement of rent on the head of prevailing 
rate, with fiberty to bring a fresh suit in respect of the same subject 
matter. i 
As stated above, the plaintiff has obtained a.decree for enhan- 
cement of rent on the ground of a rise in the prices d staple food 
crops. That decree will stand. 
The result is that the plaintiff will be allowéd to withdraw the 
claim for additional rent for additional area and also the claim for 
- enhancement of rent on the ground that the rate of rent paid 
by the tenant is below the prevailing rate, with liberty to bring a 
fresh suit with respect to the same subject matter, The decree of 

“the lower appellate Court with regard to enhancement of rent on 
acceunt of rise in the prices of staple food crops will stand. Sub- 
ject to the above direction, the appeal stands dismissed. 

The plaintiff appellant must pay the respondents costs in all 
Courts. The costs must be paid to the defendants before any fresh 
suit is brought. The amount of costs in all the Courts will be em- 
bodied in the decree. 


ATM c - Appeal dismissed. 
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` Before Sir Nalini Ranjan Chatterjea, Knight, Judge and Mr. 
Justice Sukrawardy. 


-BHOLA NATH DE AND ANOTHER 
uenis AU ore © ; 
GOLABDI SARDAR AND OTHERS.* 


Adverse dossessisn — Hostile possession of third party—Co-omner, a lessee, 


. Where the possession of both co-owners of a property was terminated by a 
hostile "third party-who claimed - the property adversely to both of them and one of 
the co-owners subsequently came into possession of the property under a lease 
granted by the adverse possessor and continued to do so for more than twelve 
years, the title of the other co-owner to the property was extinguished, inas- 
much as the possession of the property must be referred to the title which the 
co-owner acquired under the lease and not to his title asa co-owner of the pro- 
peity-: Biseswar v. Bhagabati (1) followed. i 


‘Appeal by Defendants Nos. 1 and 2. 
Suit for establishment of plaintiff’s jamai right. 
` The material facts appear from the judgment. 


' Babus Narendra Kumar Das and Satyendra Nath Mitter’ for 
the Appellants. 

. Dr. Jads Nath Kanjilal and Moulvi Wahed Hossein for the 
Respondents. ‘ 
Wi. The judgment of the, Court was as follows : 


This appeal arises out ofa suit for the establishment of the 
plaintiff's purchased jamai right to 1-7th share of 28 bighas of land, 
and for recovery of possession of the same. The land originally 
belonged to one Nizamuddi Gazi, who left three sons and'one 
daughter Nidra Bibi. - The plaintiff purchased the 1-7th share of 
Nidra Bibi from her heirs on the sth Agrahayan 1320 B.S. Defen- 
dants Nos, 3 to 14 are the heirs ofthe three sons‘of Nizamuddi, 
who were entitled to 4th share of the land. Defendant Nos. r and 
2 appear to have purchased all the lands at a sale .held in execu- 
tion of a mortgage decree against the sons of Nizamuddi or their 
representatives in interest, so far back as 1287, and it is found by 
the Court of first instance that the heirs of Nizamuddi took settle- 
ment of 1834 bighas of land from the defendants Nos. 1 and 2 and 
the latter are in possession of the 1834 bighas of land through them 

* Appeal from Appellate Decree No. 183$ of 1919, against the decree of “Babu 
Hari Pada Banerjee, Additional Subordinate Judge of Khulna, dated the 20th 
June, 1919, teversing that of Babu Benode Behari Roy, Munsiff, znd Cotrt, at 
Sathkhira, dated the 24th November, 1916. 

(1) (1915) 24 C. L. Je 38. 
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as tenants from 1287. The remaining lands are alleged to bein 
the possession of defendants Nos. r3 to 29 under defendants r 
and a. 

The Court of first instance held that although the — of 
the plaintiff had title to the 1-7th share, his claim was barred by 
limitation by reason of the adverse possession on the part ofthe 
defendants. 

On, dppeal the learned Subordinate Judge came to a i different 
conclusion. He was. of opinion that it was a.case ‘between co- 
sharers, thatin order to constitute adverse possession against a 
cosharer such possession must be’ openly asserted to. the 
knowledge of the cosharer and that there was no satisfactory 
evidence on the record to Show that Nidra Bibi or her sons hàd 
such knowledge. He accordingly found that the suit was. : not 
barred by limitation, the possession of the defendants not being 
adverse, Ijvidently the learned Subordinate Judge was dealing with 
the case as if it was one betw.en the plaintiff and def-ndants Nos. 
3 to r4 only., and entirely ignored.the fact that the property was 


claimed by defendants Nos. t and 2, who asserted a hostile title, not, 


only against Nidra Bibi and her sons but also against her co-sharers 
that is against all the co-owners. The principle of adverse possession 
in such cases has been pointed ‘out in the cases of Biseswar 
Gangooly and another v. Bhagabati Charan Banerjee and another (1). 


It was held in that case that where the possession of both co-owners: 


of a property was terminated by a hostile third party who claimed 
the property adversely to both of them and one of the co-owners 
subsequently came into possession of the property under a lease 
granfed by the adverse possessor and continued to do so for more 
than r2 years, the title of the other co-owner to the property was 
_ extinguished, inasmuch as the possession: of tbe property must be 
referred to the title which the co-owner acquired under the’ dn 
and not to his title as a co-owner of the property, 

. Itis clear that the case has not been decided by the lower 
appellate Court from the right point of view. It ought to hàve 
considered not only the question whether the possession of defend- 
ants Nos. 3 to 14 was adverse to that of Nidra Bibi, but -also 
whether the possession of defendants Nos. 1 and 2 through defend- 
ants Nos. 3 to 14 in respect of the 1856 bighs of land and also the 
possession of defendants Nos. 1 gnd 2 through the other defendants 
(Nos. 15 to 29) in respect of the remaining land was adverse to her 
(Nidra Bibi) and her successors in interest, 


. 


(1) (1915) 24 C. L, J. 38. ag 
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It is contended by the learned vakil on behalf of the respondents 
that in the present case the 3th share of Nidra Bibi was in the pos- 
session of her brother’s sons, and.although the defendants Nos. 7 
and 2 professed to have acquired title not only to their shares, but 
also to the share of Nidra Bibi under the file in execution of the 
mortgage decree, there was no change in actual possession, because 
the sons of Nizam continued to be in possession though under a 
lease taken from the purchasers-defendants Nos. 1 and a and it was: 
not shown that Nidra Bibi had knowledge of their possession under 
such lease. This will be considered by the Court below. 

The decree ofthe Lower Appellate Court is accordingly set aside 
and the case sent back to that Court in order that the question of 
adverse possession may be decided on the entire evidence and cir- 
cumstances of the case as indicated in the judgment. Costs will 
abide the result. 


A. T. M, Case remanded. 


- 


Before Mr Justice Richardson and Mr. Justice Cuming. 
BAINADDI MONDAL AND ANOTHER 


v. 
KAILASH CHANDRA SARDAR AND OTHERS.* 


Lease— l'ariilion, suit for, in which lessee was no party —Partition, if affects 
the rights of the lessee—Lease and morigags, 


A subsequent dealing with property by partition, subsequent to the creation of 
the estate by a lease and by a person who had a perfect right to create it, cannot 
affect the right of the lesses : Shaikh Khan Ali v, Presionji (1) followed. 


In the case of a lease followed by possession of the property demised, the title 
of the lessee is cemplete. In the case of a mortgage, the land is merely hyphothe- 
cated and no title thereto is perfected until the security is enforced. ' 


. Appeal by the Plaintiffs. 


Suit for possession. ih; " 


* Appeal from Appellate Decree No. 144 of 1920, against the decree of Babu 
Apara Prosad Mukherjee, Subordinate Judge, 3rd Court of 24-Perganas, dated 
the 7th November, 1919, reversing that of Babu Rames Chandra Burdhan, Mun- 
sif and Court at Baruipur, dated the r1th Nouember 1918. i 

(1) (1856) 1C. W: N. 62, 


Vou, AKAN, | ' HIGH COURT. NES 


The material facts appear from the judgment. 
Babus Bepin Behary Ghose and Hira Lal GAN) for the 
Appellants. 


Babu Rufendra Kumar Mitter i Moulvi Wahid Hossein) 
for the Respondents. i 


The judgments of the Court were as follows : 


Richardson J. The plaintiffs in the suit out of which this 
second appeal arises, somewhat imprudently perhaps, took a. lease 
purporting to be a maurasi makarrari lease of an undivided 8 annas 
share of certain land, comprising a 2Aadras&an or homestead and 
a tank with its banks, the rent reserved being Rs., 2 per annum. 
The area:ofthe whole plot is ro cottahs 12 chataks, 

The lease is dated the 2nd April, 1913. In 1917, the. respon- 
dents, defendants in the suit, brought a suit for partition to which 
their co-shgrers, the plaintiffs! lessors, were made parties. The 
plaintiffs themselves were not impleaded. In the result the tank was 
allotted to the respondents ; but the portion of the land referred to 
as the bhadrashan was allotted to the plaintiffs’ lessors and it is now 
in exclusive possession of the plaintiffs. 


The trial Court£found that the plaintiffs were never entitled - 


under their lease to an 8 annas share of the whole plot but only 
to a 4 annas share and that finding has been confirmed by the 
lower appellate Court. No question now arises on that point. 

The case for the plaintiffs is that, after the decree in the parti- 

tion suit, the defendants dispossessed them of the share or the 
tights which they had formerly enjoyed in the tank. The Court of 
first*instance found that there had been such dispossession ‘and 
made a decree on the footing that the plaintiffs were entitled as 
against the respondents to an undivided one-fourth share of the 
tank. : : 

On the appeal preferred by the respondents the learned Subordi- 
nate Judge held that the plaintiffs took their lease subject.to the 
right of the co-sharers of their lessors to claim a partition and could 
not süccessfully claim any rights in any portion of the land which 


had not been allotted to theirlessors. In that view, the Subordi- 
nate Judge in substance, dismissed the ‘suit though by consent so 


much of the decree of the trial Court as allowed the plaintiffs to use 
the water of the tank and to drain: water from their house into it, 
was maintained. : 


Before us, it is contended for the plaintiffs that the decree i in.the 
partition suit to which they were no parties, . is not binding on ‘them 
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Civit; and that they are entitled to the same rights in the tank as they had 
1921; : before that decree was made. Reference was. made to the case of 
bw Shaik Khan Ali v. Prestonji (1). It is further argued that there 

Bainaddi : 
"s. is no analogy between the case of a lessee and those cases, such as 

Kailash. 


BER Byjnath v. Ramoodesn (2) which a mortgagee of an undivided share 

Richardson, 9. of lands held in common has been allowed or to enforce his security 

m only against the portion of the joint property allotted on partition to 

his mortgagor and that it is also important to distinguish such cases 

as that of Joy v. Bharat (3) where partition was effected, not as here 

by a suit for partition in the civil Court, but by the revenue author- 
ities under the Bengal Estates Partition Act. 

The learned vakil for the respondents has conceded that 
the decree in the partition suit and the partition are not binding on 
the plaintiffs, so that at this stage there is really no dispute that the 
plaintiffs are still entitled as agaipst the respondents to the rights of 
lessees in an undivided 4 annas share of the whole ploteincluding 
the tank. ; 

The learned vakil has not contested the soundress of the deci- 
sion in Shaik Khan Als cases (1) on the particular facts. He 
has, however, argued that inasmuch as the plaintiffs are in 

” exclusive occupation of the adrasan and as the dkadrashan com- 
prises nearly 4 cottahs or more than a4 annas share of the whole 
plot, the plaintiffs are not free to claim any share in the tank, 
unless at any rate they are prepared to surrender a portion of the 
bhadrashan. 

The position so taken cannot, in my opinion, be supported. 
For if we turn to Shaikh Khan Als case (t), where also the partition 
was by suit, we find that Sir Comer Petheram C.J., with the con- 
currence of Rampini, J., said this :— 

“ I quite fail to see how any subsequent dealing with the pro- 
perty by partition, subsequent to the creation of the estate by a 
lease and by a person who had a perfect right to create it, could 
have affected the right of the lessee.” i 

If the principle conveyed for implicit in those words be applied 
to the facts of the present case, the matter stands thus. The res- 
pondents have parted with all their rights in the dsadrasan to the 
plaintfffs' lessors, so that it is no concern of theirs who is in posses- 
sion of the Bhadvashan. The plaintiffs had before the partition com- 
pleted their titlé to and were in rightful possession of an estate by 
lease in the tank, tothe extentat any rate of a four annas undivided 


(1) (1896) 1 C. W. N. 62. (2) (1874) L. R. 11, A. 106 ; 21 W. R., 2330 
- (3) (1899) I. L. R. 26 Cale. 434. - : 
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share and their right to such possession was not affected by the 
partition to which they were no parties. Whatever, therefore, their 
right may be in the JAadrashan, they are still entitled to the one- 
fourth share of the tank. Nothing has occurred which justified the 
respondents in depriving the plaintiffs of all pcssession and enjoy- 
ment of the tank. In taking possession of the whole tank, in virtue 
merely of the decree in the partition suit, the respondents were in 
the wrong. 

The difference between the lessee and the mortgagee is this that 
in the case of a lease followed by possession of the property demis- 
ed, the title of the lessee is complete, while in the case of a mort- 
gage, tneland is merely hypothecated and no title thereto is perfect- 
ed until the security is enforced : see Byjnath Lal (1). 

The respondents are no doubt entitled, if they choose to make 
the claim, to an aliquot share of the rent payable by the plaintiffs 
under the base. They may or may not have some remedy against 
the plaintiffs! lessor and there may be a question between the latter 
and the plaintiffs, whether the plaintiffs are entitled to the whole of 
the land comprised in the Bhadrashan. But in the present case it is 
not necessary to deal with such questions and they must be left 
open. 

A'subordinate point was taken that the learned Subordinate 
Judge has not expressly found that the plaintiffs took possession 
under their lease and were dispossessed by the respondents. But 
the Munsif so found and it appears that the case was argued by both 
sides on that footing in the lower appellate Court. If necessary 
Iam prepared to find that the plaintiffs were dispossessed as they 
allege. 


It was also suggested that the dispossession did not amount td 
an ouster. But as things stand the plaintiffs and the respondents 
can only be regarded as co:sharers in the tank and it is obvious 
that the plaintiffs have been ousted from the tank. 

The result is that the appeal must be allowed, the decree of tlie 
learned Subordinate Judge must be set aside and the decree of the 
Munsif restored. The plaintifis are entitled to their costs in this 
Court and in the lower appellate Court. 

Cuming J :—1 agree. 


A. T. M, è Appeal allowed, 


'(1) (1874) L. R. 1 1. A106: (120), 
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E ‘Before Sir Lancelot Sanderson, Knight, Chief POC and : 
Mr. Justice Chotaner, 
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JOGESH CHANDRA CHOUDHURI 


. 
v. 


-HEMENDRA KUMAR ROY CHOUDHURI: AND OTHERS." ` 


Appeal—Order fer issus of sale proclamation—Civil Procedure Code (Act V of 
1908), Secs. 2 (2), 47. . 
An order made in the course of execution proceeding, in order to be a decree 
within the meaning of sub-section 2, section 2, must conclusively determine. the 
rights of the parties: Deoki v. Bansi (1) folluwed. 


. No appeal lies against an order for i issue, of sale proclamation passed “ex parte 
on the application of the decree-holder. i 


Appeal by the Judgment-debtor. 
Application for execution of decree. | . 


The material facis appear, from the judgment of the learned che 
Justice. 


Babus Tarak Chandra Chackerbuity and Profulla Chandra 
Chackerbutty for the Appellant. 


Babu Rajendra Chandra Guha for the Respondents. 
, The judgments of the Court were as follows : 


Sanderson, C. J.—In this case a preliminary’ ob je ction has 
been raised by the learned vakil for the respondent that no appeal 
lies against the order of the learnéd Subordinate Judge. : 7 

The question arises in connection with an order of the leaned : 
Subordinate Judge which is dated’ the 8th February, 1927. The 
order was made in execution proceedings. i 

In order to explain the-order of the 8th February, 1921, it is: 
necessary to refer to the previous orders: It appéars ‘that on the: 
3rd of Jannary, 192*, the judgment-debtor filed a petition praying 
to file an objection and time was allowed; arid, on the ard of 
February, 192i, the judgment-debtor filed an application praying’ 
for stay of the issue of the sa'e proclamation, and his prayer was 
allowed, and an order was made that the issue of thé sale 'proclama- 
tion should be stayed pending disposal of the- objection under 
section 47, Civil Procedure Code. The ground of the objection was 


* Appeal ‘from Order No. 51 of 1921, against the order of Babu Nalini Mohan 
Banerjee, Subordinate Judge, 4th Court, of ian ka dated the 8th Februaty, 
1921. >» 

(1) (1911) 14 C. L. J. 35) 16 C. W. N. 134^ , 
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that the judgment:debtor was alleging that the properties which it 
was proposed to sell were of much higher value than the decretal 
amount and that it would not be necessary to sell all the properties 
which were proposed to ba sold. It then appears that after the 
order was made for stay of the issue of the sale proclamation the 
decree-holder's pleader. on the 8th of February, 1921, made an 
application to the learned Subordinate Judge, and the learned vakil 
for the appellant in this Court informed us that that application was 
made ex parte. The learned Subordinate Judge, inspite of the 
order which he had made on the ard of February, proceeded to 
make a further order to this effect, “Let sale proclamation be issued. 
In the meantime I shall hear the objection of the judgment-debtor.” 
It is from that order that the present appeal has been filed. | 

I have nothing to do at the present moment with the question 
whether the order of tbe 8th of February, was a proper order or 
whether it was reasonable under the circumstances: I am at the 
present moment concerned with the question as to whether an 
appeal lies from the order of the 8th of February. 

The objection was made under section 47 of the Civil Procedure 
Code by the judgment-debtor. It was said that by reason of the 
terms of section 2, sub-section (2) the order of the 8th of February, 
must be deemed to be a “decree,” and consequently ‘appealable. 
On the other hand, the learned vakil for the réspondent has drawn 
our attention to a case, Deoki Nandan Singh v. Bansi Singh (1). 
and a subsequent case, Pack Duar Thakur v. Mani Raut (2). Im 
` she first of these cases it was held (according to the head note) 
that.''Every order passed in execution proceedings is not appeal- 
able’; The order to be appealable as a decree must conclusively 
determine the rights of the parties.” The learned Judge in the 
course of the judgment said: ‘The learned vakil for the appellant 
has contended that every judicial order made in the course of 
execution proceedings is an order under section 47 of the Code and 
is consequently appealable as a decree." Later on they said "It is 
reasonably plain from the .terms of section 2 that an order to be a 
decree must conclusively determine the rights of the parties. Ifany 
other view were adopted, the result would be that an appeal would 
be.preferred against every order in the course of execution pro- 
ceedings.” Now, the learned vakil Mr. Chuckerbutty on this 
occasion has not gone so far as te say that every judicial order in 
the course of the execution proceedings is appealable. He has 


(1) (1911) 16 C. W. N. 124 ; 14 C. L. J. 35. 
(2) (1912) 16 C. W, N. 970. 
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agreed that in order to be appealable the order must determine 
the right or rights of the parties with regard to the same matter in 
the execution proceedings ; he argued however that in this case 
the learned Subordinate Judge had virtually decided a right of the 
judgment-debtor, and that right was the right claimed by the 
judgment-debtor to have some of the properties excluded from the . 
sale proclamation. In my judgment the learned Subordinate Judge 
has not decided that question. In my judgment he has decided 
nothing except that the sale proclamation should issue. But when 
he made that order he expressly said that he would hear the objec- 
tion of the judgment-debtor and, decide it but the judgment-debtor 
did not give him an opportunity of deciding it, inasmuch as he 
appealed to the High Court. When I asked the learned vakil 
whether the sale proclamation, the issue of which was ordered by 
the learned Subordinate Judge was final and could not be amended 
the learned vakil was constrained to admit that if the learned 
Subordinate Judge had heard the judgment-debtor’s objection and 
decided in favour of the judgment-debtor it would have been within 
the power of the learned Subordinate Judge to recall the sale 
proclamation and to amend it, consequently the sale proclamation 
was not final. Therefore, in my judgment the learned Subordinate 
Judge has not in this case decided any of the rights of the parties 
with regard to' all or any of the matters in controversy between 
them. The result is that in my judgment the order is not appeal- 
able. I express no opinion as regards the merits of the question: 
but for the reason, that in my judgment the Odes is not appealable, 
this appeal must be dismissed with costs. 
. We assess the hearing fee in this Court at one gold mohur. = 


-Chotzner, J.—1 agree. 
A. T. M, Appeal dismissed. 


VoL. XXXV.] HIGH COURT. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr. Justice Panton. 


RAJENDRA KUMAR BOSE 
e no 
BISWARUP DEY AND OTHERS.* 


Res judicata— Decree on compromise—Conflict of interest Co difendanis—sd' 
judication—Limitation, 


The defendant acted as the agent of the plaintif and his brother, the pro 
Jorma defendant in the present suit for accounts up to part of 1913, and from 
thence up to part of 1916, as the gomaséa of the plaintiff alone. In 1916, a suit 
was instituted by the fro forma defendant, the brother of the plaintiff, for 
accounts against the defendant. The present plaintiff was made a party to 
that suit as pro forma defendant. That suit was decreed on compromise between 
the plaintiff and the principal defendant in that suit : 

Held, that the decree on compromise did not operate as res judicata on the 
grounds, firstly, that there was no conflict of interest and no decision as between 
the defendants themselves namely, the present plaintiff and the principal defend- 
aot, nor was any decision as between them necessary in order to give appropriate 
relief to the plaintiff in that suit: Cottingham v. Earl of Shrewsbury (1) and 
other cases ; and, secondly, that there was no adjudication by the Court in that 
suit and the decree which was passed, was by consent. 


A consent decree is just as binding on the parties as a contested decree, but 
it cannot have greater validity than the compromise itself: Kandarpa v. 
Banwari (2) followed. 


That the suit was not barred by limitation, 
Appeal by the Plaintiff. 


Suit for accounts against the agent, 


The material facts appear from the judgment. 


Babus Sharat Chandra Roy Chowdhury and Hira Lal Chucker- 
dutty for the Appellant. 


Babus Gunada Charan Sen and Leramba Chandra Guha for 


the Principal Respondent. 


The judgment of the Court was as follows : "i 


This appeal arises out of a suit for accounts against an agent. 
The defendant acted as the agent of the plaintiff and his brother 
(who is the pro forma defendant No. a in the present case) up to the 


* Appeal from Appellate Decree eNo, 1514 of 1919, against the decree of 

B. C. Prance Esq., ist Additional District Judge of Dacca, dated the 23rd 
m. 19:9, modifying that of Babu Benode “Bihari Roy, Munsiff, and Court at 
Munshiganj, dated the 16 th December, 1918. 

(1) (1843) 5 Hare 627 (638). (2) (1920) 33 C. L. J. 244 (246-47). 
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year 1319, and from that. year upto r322, the defendant acted as 
the gomasta of the plaintiff alone. i 

It appears that in the year 1916 a suit was instituted by the jn 
Jorma defendant, the brothér of ‘the plaintiff, for accounts against 
the defendant. The present plaintiff was made a party to that suit as 
pro forma defendant No. 2. That suit was.decreed on compromise 
as between the plaintiff and the principal defendant in that suit, ` 

“In the present suit the principal defendant pleaded that the com- 
promise decree in the suit brought by the plaintiff's brother operated 
as res judicata. - The lower t appellate Court has given effect to that 
contention. 

We are of opinion that the decree cannot operate as res judicata 
en two grounds: The first is that there was no conflict of interest 
and no decision as between the defendants themselves, namely, the 
present plaintiff who was the gro forma defendant in that suit and 
the principal defendant nor was any decision as between &hem neces- 
sary inorder to give appropriate relief to the plaintiff in that suit. 
See Cottingham v. Earl of Shrewsbury (1) ; Magniram v. Mehdi- 
Hossein (2); Jatav Chandra v. Kailash Chandra (3). 

The second ground is that there was- no adjudication by the 
Court in that suit ard the decree which was passed, was by consent. 
There is no doubt that a consent decree is just as binding on the 
parties as a‘contested decree, but it cannot have greater validity 
than the compromise itself: See Xandarpa Nag v. Banwari zer 
Nag (4). 

The learned pleader for the respondent practicaly conceded 
that the ground upon which the lower appellate Court proceeded 
in holding that the decision in the previous suit operated as res judi- 
vata could not be supported but he contended that the decree can 
be supported on two other grounds. The first is that the claim up 
to thé year 1319 was barred by. limitation. It is said that as the 
defendant ceased to be the agent of the plaintiff's brother from 1319, 
the former agency did not continue and there was a fresh agency 
from that year so far as the plaintiff was concerned. It appears, 
however, that the defendant never ceased to be the agent of the 
plaintiff from: the year 1311 to 1322 although for a portion of the 
said period he acted as the agent of the plaintiff's brother also. As 
the defendant's agency did not terminate more than three years 

(1) (1843) 3 Hare 627 (638). hs VA vs ] 

Gy (1903) 1. L. Regt Calc. gs (100-101). | at i LU : 
` (3) (1916) ar C. W. N- 693; 25 C. L. J. 332. 
(4) (1920) 33 C. E. J. 244 (246-47). 


` 


VoL, XXXV.] VHIGH COURT, 

before the suit; we are unable to hold that the claim is barred by 
Teu 

"The next ground upon which the decree of the lower appellate 
Court is sought to be supported is that the plaintiff is estopped by 
his conduct from claiming accounts in the present suit, It is con- 
tended that in the previous suit which was brought by the plaintiff's 
brother, the present plaintiff who was the 470 forma defendant No. 
2 appeared, and that his pleader along with the pleader for the 
plaintiff in that suit, took the account papers submitted by the defen- 
dant in that suit, and got them explained satisfactorily and having 
done all that, it was no longer open to the plaintiff to > claim accounts 
again in this suit. 


This question however, was not gone into by the Courts below - 


and the lower appellate Court disposed of the case on the ground 
that the previous suit operated as ves judicata, 

^. Under the, circumstances, we think the case should be sent back 
to the lower appellate Court in order that the question may be gone 
into and the case disposed of according to law. The findings on 
other questions of fact have not been challenged and they will stand. 


Costs: to abide the result. 
AM, l : Case sent back. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
. Buckland, 
c. JOGENDRA KRISHNA ROY AND OTHERS 
v. 
KURPAL HARSHI & CO.* 


Tenancy—Tenancy for three years —Terms of tenancy not in 'oriting—Tenant 
' pút in possession—Landlord and tenant, relation of, if constituted —Nolice 
to surrender tenancy—Survender by lenani— Landlord, re-entry by— Relief, 
nature of, to tenant—Party, giving evidence, if t» be disbelleved —Evidence 

. Act (Z of 1872), Sec. 120. 

Per Mookerjee, J. :—When, in pursuance of an agreement to transfer property, 
the intended transferee has taken possession, though the requisite legal documents 
have not been executed and registered, the position is the same as if the docu- 
ments had been executed, provided that specific performance can be obtained be- 
tween the parties to the agreement in the same Court and at the same time as the 


#Appeal from Original Decree No. 140 of 1920, against the decres of Babu 
Kumud Nath Rays Subordinate Judge of Chittagong, - dated the tb dE c 
1920. : k : . 
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subsequent legal question falls to be determined ; Bibi Jawahir v. Chatterput (1) 
and other cases. 


Where the agreement was in fact fora tenancy fora ‘term of years, and the 
lessee was put in possession though no legal docunient was executed : 

Held, that the lessee could not terminate the tanancy before the expiry 
of the term, by notice of relinquishment not accepted by the lessor. 


Where a contract of tenancy, under which rent is payable diali; is 
unlawfully brought to a premature termination, the lessee is entitled to damages 
and not to rent for the unexpired term of the lease. Acceptance of surrender 
does not preclude the lessee from suing for damages for the breach by the lessee 
of the contract, It does not destroy the existing cause of action; 1 Gay v 
Owen (2) referred to. . 

Per Curiam. There is no inflexible rule that if a party, plaintiff or defendant, 
gives his testimony, he must be disbelieved, because he is a party to the suit. 
When a plaintiff has deposed in support of his case, his testimony must be scruti« 
nised in the same manner as that of any other witness; and the Court is free to 
attach to the evidence that amount of credence which it appears to deserve, from . 
his demeanour, deportment under cross-examination, motives to speak or hide 
the truth, means of knowledge, power of memory, and other tests, by which the 
value of a statement of. witness can be ascertained, if not with absolute certain: 
ty, yet with such a reasonable amount of conviction as ought to justify a man ot 
ordinary prudence in acting upon those statements. z 

Per Buckland J : If a party wishes not to have a ‘presumption rafsed against 
him by the fact that an important witness has not been called, he should exhaust 
to the utmost of his power, every means to bring that witness before the Court. 


Appeal by the Plaintiffs. 

Suit for realisation of rent of a gom taken on -lease by the 
defendant firm. pi 

The material facts appear from the judgment. 

Dr. Dwarka Nath Mitter, Babus Manindra Nath Banerjeeand 
Pramatha Nath Banerjee for. the Appellants. 

` Babus Jogendra Nath Mukherjee, Paresh Nath Mukherjee and 

Kanai Dhone Dutt for the Respondents. 


c. A, v. 

The judgments of the Court were as follows:: 

Wooker} ee J.—This is an appeal by the plaintiffs in a suit for 
realization of rent of a godown taken on lease by the defendant 
firm.. The case for the plaintiffs was that the defendant firm came 
into occupation in January 1917, under the arrangement that the 
tenancy would last fora term of three years ending i in December 
1919; and that the rent payable would be Rs. 250 a month. The, 
defendants remained in occupation till the 3rst March 1918, but 
on the 27th February 1918 the plaintiffs were served with a notice | 


(D) (1905) 2 C. L. J. 343- (2) (1910) 1 K, B, 672- 


Vor. XXXY.] HIGH COURT. 


of relinquishment. They forthwith protested that the tenancy could 
not be surrendered in this manner ; but notwithstanding their objec- 
tion, the defendants vacated the premises with the result that the. 
plaintiffs re-entered with effect from the rst April 1918. The plain- 
tiffs accordingly claimed rent for the unexpired period of the lease. 
The case for the defendants was that there was neither in fact nor 
in law a tenancy for three years, that the status of the defendants 
was that of tenant from month to month, and that the tenancy was 
terminated by the notice which was duly served. The defendants 
further contended that the plaintiffs were not entitled to succeed 
in the suit as framed and that in any event they could not recover 
the whole sum claimed. The Subordinate Judge came to the conclu- 
sion that the plaintiffs had failed to establish that there was a 
tenancy fora term of three years and accordingly dismissed the 
suit. On the present appeal, three questions have been argued on 
behalf of tHe plaintiffs, namely first, whether there was in fact an 
agreement to lease for a term of three years or whether there wasa 
contract of tenancy from month to month ; secondly, assuming 
that there was in fact an agreement to lease for three years, whether 
the relation of landlord and tenant for a term of three years was in 
law constituted ; and, thirdly, if there was in fact and in law, a 
tenancy for a term.of three years, what are the reliefs which .the 
plaintiffs can claim. 


. As regards the first point, it may be stated at the outset that 
there is no written lease nor is there correspondence between the 
‘parties to show that there was a contract of tenancy fora term of 
three years, One of the plaintiffs has pledged his oath that there 
was an agreement that the tenancy would continue for three years 
from January 1917 to December 1919 and that this agreement was 
made with one Arjun Babu who was the temporary manager of 
the defendant firm when the tenancy was created. The Subordi- 
nate Judge has not believed this statement, and has stated his rea- 
sons in the following passage of his judgment: '' Nilkrishna Babu,” 
the second plaintiff, “ is certainly a very" big man, but he is still a 
party, and unless his evidence is undoubtedly satisfactory and 
conclusive on the point, the Court cannot pass a decree for a fairly 
large amount on his testimony." The reasons thus assigned by the 
Subordinate Judge for disbelieving the plaintiff are neither adequate 
hor convincing. There is no inffexible rule that if a party, plaintiff or 
defendant, gives his testimony, he must be disbelieved, because 
he isa party to the suit Such a rule, if adopted, would nullify the 
provisions of section i20 of the Indian Evidence Act, which 
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provides that in all civil proceedings, the parties to the suit shall be 
competent witnesses. When a plaintiff has deposed in support of his 
case, his testimony must be scrutinised in the same manner as that 
of any other witness; and the Court is free to attach to the evi- 
dence that amount of credence which it appears to deserve, from 
his demeanour, deportment under cross-examination, motives to 
speak or hide the truth, means of knowledge, powers of memory; 
and other tests, by which the'value of a statement of a witness can 
be ascertained, if not with absolute certainty, yet with sucha 
reasonable amount of conviction as ought to justify a man of ordi- 
nary prudence in acting upon those statements. Now, if we consi- 
der the evidence of the plalntiff from this point of view, we have to 
éxamine the conduct of the parties as also the surrounding circums- 
tances, The defendant company came .into occupation in the 
middle of January 1917. The plaintiffs assert that on the 27th 
July 1917 they wrote to the defendant company -askimy them to: 
take a written lease for three years. As no reply was received from 
the defendants, on the a4th August 1917 the draft of the lease was ' 
forwarded with a covering letter. To this also no reply was receiv- 
ed. The plaintiffs have produced their peon books and proved the 
entries made in due course of business to indicate that the letters 
were sent out to the office of the defendants. The entries are 
initialled, apparently by the persons to whom the letters were delis ` 
vered, but the initials have not, been ilentfiel The defendants 
urged in the Court below that these letters did not reach them. If 
this be true, it can be explained only on the theory that the plain» 
tiffs never intended to send genuine letters to the defendants but 
were in July and August 1917 fabricating evidence for use “ona 
suitable occasion. There is no evidence on the -record to lend 
support to such an hypothesis. On the other hand, we find that as 
soon as the plaintiffs received the notice of . relinquishment 
dated the 27th February 1918, they forthwith protested 
and asserted that the tenancy which had been taken for three 
years could not be surrendered earlier. [n the course of the 
correspondence which then ensyed, it was stated by the defendant 
company that they ignored the undertaking given by Arjun 
Babu. The plaintiffs however adhered to the position j they 
had taken up, and yet the defendant company vacated the pre- 
mises on the 31st March 1918» It is. worthy `of note that 
Arjun Babu bas not been called as a witness nor has any satisfac- 


tory 1¢ason been assigned for his absence. The present manager 
~ Lalji Babu also has-not been called. The conduct of the parties 


Vor. XXXV.] «HIGH COURE =e so 


thus points to the conclusion that the story told by the-plaintiffs is 
trüstworthy... We have- then’ the- surrounding circumstances to 
consider. : It canndt be-disputed onthe evidence - thal-the -godown, 
if not reconstructed, was thoroughly: fépaired at a considerable cost 


by the plaintiffs at the time when the ‘tenancy was created in favour. 
of thé defendants.:, It is improbable that so much money would: 
have been Spent by the plaintiffs if there had ‘not’ heen- an agree-. 


: ment for a lease for a^ substantial térm of years’ On the-other hand, 
wemust:alsa bear -in ‘mind that the defendant company were 
engaged in a-flourishing- business-and it is improbable that they 


would take a godown-on a precarious tenancy, liable to be terminat- 
ed om fifteen days! notice. The-evidence fujther indicates that the’ 


business did not continue to flourish ; this may be the true reason 
why the defendant -company resiled “from the original agreement 
and set upa- tenancy. from: - month. to month. On the direct oral 


evidence;--amd the evidence .of the conduct of the parties and the- 


surrounding circumstances, I feel no doubt that the agreement 
was in fact fora tenancy- for a term of three years commencing 
from January 1917 and terminating in December 1919. 

As regards the second point,- we have to determine wheher the 
lanon of landlord and: tenant:for a term of three years was in law 
constituted. . The answer must be in.the affirmative.- It is now well 
established by-a long series of decisions in this: Court-from Bibi Jawe 
Air v: Chhatterput (1) to Syam Kison v. Dines (a) and Hari Pada 


v. Nirod (3) that when in pursuance of an agreement to transfer 


property, the intended, transferee has taken- possession, though the 
requisite legal- documents haye. not been executed and registered, 
the position is the same as if the. documents had been executed, pro- 
vided that specific performance can be obtained between: the parties 
to the agreement in the same Court and at the same time as the sub-. 
sequent legal question falls-to-be determined We must then take it 
that there was in law as in fact a tenancy for a term of three years- 
and that the defendant company were not entitled to terminate it by 
the notice of surrender Gated the 27th February, 1918. 

As regards the third point, we have to consider, what are the 
reliefs which the plaintiffs may be granted. The- suit was 
described in the plaint as one for arrears of rent and has 
been throughout treated. as a suit of that character ; but, 
plainly, the claim cannot be *deemed as in the nature of a 
demand for arrears of rent. The tenancy was” surrendered vith 

() (1995) 2C. L. J. 343. — (2) (1919) 31 C Lyc 

(3) (1920) 33 C. L. J. 437: 
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effect from 1st April 1918 and the landlords re-entered on the pre- 
mises ;thereupon the tenancy must be regarded as extinguished. 
There was in essence a breach of contract and the plaintiffs are 
entitled only to damages. If this view weje not adopted the 
anomaly would arise that ina suit instituted on the rath Septem- 
ber 1918 the plaintiffs would recover rent from April 19:8 ‘to 
December 1919, that is, for a period subsequent to the date when 
the plaint was lodged in Court. What happened in substance was 
that there was an “ anticipatory breach” of the contract, an expres- 
sion which is felicitous but not perhaps logical, as was pointed out 
by Lord Wrenbury in Bradley v. Newsome Sons and Co. (1), whose 
luminous observations, were quoted with approval in Manindra 
Chandra v. Aswini (2). See also the decision of the Judicial 
Committee in Jamal v. Moolla (3) The true nature of such a 
suit, where a contract of tenancy, under which rent is payable 


periodically, is unlawfully brought to a premature termfhation, was 


also explained in the case of Gray v. Owen (4) There the 
tenancy was illegally brought to an end by the defendant before the 
termination of the lease, The question arose, whether the plaintiff 
was entitled to rent for the unexpired term of the lease, or to 
damages. The answer was given by the Kings Bench that the 
plaintiff was entitled only to damages. Acceptance of the surren- 
der did not preclude the plaintiff from suing for damages for the- 


. breach by the defendant of the contract, It did not destroy the 


existing cause of action. If the plaintiff succeeded in letting the 
house at the same rate or higher rent, he would have been entitled 
only to nominal damages, but as he did not succeed in letting, out, 
he was entitled to recover the amount of rent which he had lost. 
In the case before us, it thus becomes necessary to determine what _ 
sum, if any, the plaintiffs have realised from the godown since the 
date when the defendants vacated it. We have heard the parties and 
we do not find it necessary to remand the case for further enquiry 
on this point. We have come. to the conclusion that the plaintifis 
should have a decree for -Rs. 2,500, (two thousand and five hun- 
died) ; that we assess as the measure of damages which they have 
suffered by reason of the breach of contract by the defendants. 
The result is that this appeal is allowed, the decree of dismissal 
made by the Subordinate Judge is set aside and the suit is decreed 


(1) (1919) App. Càs 16 (53). 

ta) (1920) 32 C. L. J. 168 (197) j 25 C. W. N. 297. 

(3) (1915) L. R. 43 L A. 6 ; I. L. R. 43 Calc. 493 5 33 C. L. J. 187. 
(4) (1910) 1 K. B. 622. 
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for Rs. 2500 with interest from date of suit till realisation. There 
will be no order for costs either here or in the Court below, 

Buckland, J.—This is practically an undefended case. The 
initial error committed by the learned Sudordinate Judge is to be 
found in the extract Quoted from his judgment that “Nil Krishna 
Babu is certainly a very big man, but he is still a party.” There 
is a presumption in favour of truth and à party who gives evidence 
is not necessarily suspected. The same tests have to be applied to 
him as to every other witness. This error resulted in the learned 
Subordinate Judge holding in effect that the defendants had no 
case to meet. In such a view he may possibly have been right in 
saying that the defendants’ failure to examine Arjun and Lalji is im- 
material. But in the view which we take thé omission to examine 
these witnesses is most significant. The learned Subordinate Judge 
says that since Arjun is not now in the defendants’ service and 
since theregs not sufficient evidence on plaintiffs’ side to prove the 
alleged contract by him defendants’ failure to examine him is not 
very material. So far the learned Subordinate Judge relies upon 
the fact that Arjun is not in the defendants’ service, that is no 
excuse at all. The only evidence as to the omission is that enquiries 
were made at the Bombay office. If a party wishes not to have a 
presumption raised against him by the fact that an important wit- 
ness has not been called, he should exhaust to the utmost of his 
power every means to bring that witness before the Court, It 
appears from the evidence in the case that Lalji was the manager 
gf the defendant firm and that he was: succeéded by Arjun. Conse- 
quently both these persons would have been in a position to give 
matetial evidence had there been any substance in the defence. 
The Subordinate Judge has overlooked the additional weight given 
to the plaintiffs! evidence by the omission to call these witnesses, 
for though he seems to think there was no' case for the defendants 
tó meet that clearly was not the view taken by their legal advisers 
at th trial, and had he taken that circümstance into consideration 
he might possibly have come 'to a different conclusion with 
regard to the evidence given on .behalf of the appellant, I agree 
that this Appel should be allowed as ordered. 
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^ Before Sir Asutosh Mookesjee, Knight, . Acting Chief Justice, and 
‘Sir Ernes Edward Fletcher, Knight, Judge. fo 


UJIR ALI SIRDAR 
A 7. | sg 
SHADHAI BEHARA AND OTHERS. 


“ 


Ejectment —Adverse possession—Limited interest—Document “containing ad- 
. mission, misconsiruction of—Second appeal, 


A limited interest-in property can be acquired by adverse possession : Ikan v., 
Ramranjan (1) and other cases followed. do 


The misconstruction of a document which f is the foundation of a suit, i is a 
question of law, but the misconstruction of a document which is alleged to con- 
tain an admission, „that is to say, a misapplication of the meaning and effect of an 
admission, is not a question of law, which can be raised i ia second appeal 1 Dome 
but v. Chutter Dharee (2) followed. ` 

The High Court cannot, on second appeal, look atthe evidence to decide 
if the remaining evidence in a case after that which has been improperly admit- 
ted, is rejected, is sufficient to warrant the finding of the Court below : Womes 
v. Chundee (3). l f 


Appeal by the Plaintiff. 
Suit for ejectmen& 


"The material facts appear from the judgment. of. the learned 
Chief Justice. 


Babus Dwarka Nath GA Romesh Chandra Sen and 
I hupendra Kumar Gho:è for the Appellant. 


Mr. B. Chakravarti (Counsel) and Babus SHbabrataniia Bhatta- 
charyya and. Jotindra Mohan Sen Gupta for the SPE 


. The judgments of the Court were as follows: , M 


Mookerjee A. C. J.: This is an appeal by the plaintiff ina 
suit for ejectment of the defendants from what, according to 
him, originally constituted a service tenure. < 

The suit was instituted in the -first instance against five defend- 
dants, the representatives in interest of the alleged service-holder, 
and was decreed in the Court of first instance. Upon appeal to the 


* Appeal from Appellate decree No. 2292 of 1918, against the decree of P. E. 
Cammiade Esq., District Judge of Jessore, dated the 24th September, 1918, 
affirming that of Babu Bipin Chandra Chatterjee, Subordinate Judge of Jessore, 
dated the 29th July, 1918. 

(4) (1905) 2 C. L. Ja 125. 

(a) (1873) 19 W. R. 222. [See also Hura Sundar Majumdar v. Basunta 
Kumar Roy (1904) 9 C. W. N. 154—Rep]. 

(3) (1881) 1. L. R. 7 Calc. 293. 


Vou, XXXV.] HIGH COURT. 


District Judge, that decree was set aside on the ground that one 
Macleod, a transferee from the other defendants, should have been 
joined as a party defendant to the suit. The validity of the order 
of remand so made bythe District Judge was considered by this 
Court, but the order was affirmed. Thereupon the order made was 
carried out and Macleod was added as a defendant on the 6th Sep- 
tember 1916. The Subordinate Judge has, after retrial, held that the 
claim is unfounded, dnd that view has been accepted by the District 
Judge. 

On appeal to this Court, the decree of the District Judge has been 
assailed on three grounds ; namely, /rs¢, that in respect of the par- 
cels of land claimed by Macleod, the District Judge has erroneously 
held that the suit was barred by limitation ; secondly, that in respect 
of the other parcels of land, the District Judge has misconstrued an 
admission alleged to have been made by the plaintiff in his deposi- 
tion : and, ¢Aird/y, that in respect of these parcels of land, the 
District Judge has erroneously relied upon statements in two deeds 
of gift, which were inadmissible under section 18 A of the Bengal 
Tenancy Act. 

` As regards the first contention, we are clearly of opinion that 
the case for the appellant cannot be sustained. “It has been 
found that Macleod purchased the holding now in his occupation 
by two deeds in 1903. The conveyances purported to be in res- 
pect of permanent tenures held at rents fixed in perpetuity. The 
documents were registered and the landlord’s fees were paid into 
the Registration Office. The District Judge, in concurrence with 
the Subordinate Judge has found that the landlord became aware 
of the transfer and also knew that Macleod openly held the lands, 
asserting his right as tenant by virtue of his purchase. The pre- 
sent suit was instituted on the r3th May 1910, but as Macleod was 
not added as a defendant till the 6th September 1916, in so far as 
he is concerned, we must take it for the purposes of limitation that 
the suit as against him was filed on the 6th September 1916. Con- 
sequently, at the date of the institution of this suit, Macleod had al- 
ready been in possession for more than r2 years, to the knowledge of 
the landlord, in assertion of his title as transferee of the holding con- 
veyed to him. It has been argued, however, on behalf of the appel- 
lant that time did not begin to run as against the plaintiff till he had 
terminated the alleged service tenure by a notice upon the service- 
holder. Weare of opinion that there is no foundation for this con- 
tention: In the first place, the Subordinate Judge found that the 
plaintiff had failed to adduce evidence to prove his allegation às to 
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the existence of the service-tenure. In the second place, there is no 
finding—and, indeed, in view of the evidence to which we have just 
referred, there could not be any finding—that after the transfer by 
the original defendants to Macleod in 190g, they could have 
rendered any seivice to the plaintiff. Tt is, consequently, plain that. 
Maeleod has by prescription acquired the status of a tenant under 
the plaintiff, on the well recognised principle that a limited interest in 
property can.be acquired by adverse possession: Ishan Chandra v. 
Ramranjan (1); Raktoo v. Sudhram (2); Icharan v. Nilmoney (3); 
Probhabati v. Taibatunnessa (4); Panchkari v.. Maharaj (5) ; 
Birendra v. Laksmi (6); Muthwv. Orr (7). We must conse 
quently hold that the suit has been rightly dismissed as against 
Macleod. 

As regards the remainder of the lands, the case for the defence 
was that they formed an occupancy holding bearing an annual 
rental of Rs. 10. The District: Judge has held this allegation proved 
by the evidence which includes, first an admission alleged to have 
been made by the plaintiff in-his deposition ; and secondly, recitals 
in two deeds of gift executed on the roth April 1894 and 22nd 
August 1894 by the holders of the tenancy at that time, The 
second and third grounds urged by the appellant raise the question 
of what has been called the construction of the admission and 
the admissibility of the recitals. - 2 see 


As regards the admission, we are of opinion that the appellant: 
cannot raise the question in second appeal. It was pointed out 
by Sir Richard Couch C. J. in the case of Mowdui Singh and others 
v. Chutter Dharee Singh and others (8), that the misconstructior? of a: 
document which is the foundation of a suit is no doubt a question 
of law, but the misconstruction ofa document which is alleged to: 
contain an admission, that is- to say, a misappreciation of the 
meaning and effect of an admission is not a question of law which 
can be raised in second appeal. The same view has been taken 
in the cases of Ananda v. Parbati (9); Braja Mohan v. Thuhur 
Das (10) ; Baslul v. Satis (11); Makund v, Gopi Natk um 


, a) (1905) 4 C. L. J. 125. . "e. (2).(1907) 8 C. L. J. 557- 
(3) (1908) IL. R. 35 Calc. 470 ; 7 C. L. J. 499. 
(4) (1913) 19 C. L. J. 62; 1; C. wW. N. 1088. 


' (5) (1914) 19 C. Wi N. 136. * (6) (1913) 22 C. L. n 129. 
2) (1910-11) T. L. R.35 Mad 618. (8) (1873) 19 W. R. 222. p 
“(9) (1506) 4 C. L. J. 198: > ^ = (10) (1909, 10 C. L. l 593: HD 


- (11) 0911) 13 C. L. J. 4185 15 C. W. N- 752. 
. (03).(1914) 21 C. L. J. 45. 
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As regards the recitals in the deeds of gift we are of opinion that 
they ate not admissible under section 18A of the Bengal Tenancy 
Act which proyides that “ Nothing contained in any instrument 
of transfer to which the landlord is not a party.shall be evidence, 
against the landlord, 9f the permanence, amount or fixity of rent, 
area, transferability or any incident of any tenure or holding referred 
to in such instrument.” The respondent has éontended that even if 
the recitals-are excluded, there is abundant evidence to support the 
conclusion of the District Judge. But itis not possible for: us in 
second appeal to say whether, if the recitals in the deeds of gift are 
excluded, as they must be, there is sufficient evidence left to justify 
the' decree. Thatisa matter which must be considered by the 
lower appellate Court: Womes v. Chundee (1). 

The result, is that although we affirm the decree of dismissal as 


against Macleod, we set aside the decree of the Court below in' 


respect of aJl the lands not purchased by him, and remand the case 
to the District Judge in order that he may reconsider the question 
of the lands which are alleged to form an. occupancy holding bear 
ing an annual rental of Rs. ro. The matter will be reconsidered 
irrespective of the recitals in the two deeds of gift.- In so far as 
Macleod is concerned, the appeal stands dismissed with costs ; in 
so'faras the other respondents are concerned, costs rul abide the 
result. 
Fletcher J.—I agree. 
ALT. M, Appeal partially decreed. 


(t) (1881) I, L.R.7 Cale. 293. 


Before Sir Asutash Mookerjee, Knight, Acting Chief Justice, and Sir 
Ernest Edward Fletcher, Knight, Judge. 


SATYENDRA NATH BANERJEE 
9. 
KRISHNASAKHA KAR AND ANOTHER.* 


Chawkidari Chakran land —Resumpiion and _setilemeni—Transferese—A does se 
. possession of limited interesi—Revenue Sale Lam (Act aI of 1859), See 55— 
FUITE by defaulting proprietor, Fest of. 


* Appeal from Appellate Decree No. 1078 of 1918, apait the decree of 
Babu Lalit Mohan Das, Subordinate Judge of Hughli, dated the 25th February, 
1918, affirming that of Babu Manmatha Nath Basu, Munsiff of Hughli, dated 
the 24th June, 1917. $ E . 
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Tf chawkidari chakran lands are ‘resumed by Government and are settled 
with a zemindar, all rights created in such Jands by the chawkidar in favour of 


- third parties, comes to an end, although if transfer has been made by the zemindar 


before the resumption, the transferee becomes entitled to the benefits of the settle- 
ment with the zamindar: Krishna Kinkar v. Bhagaban (1) followed. 


A limited interest in property can be acquired by adverse possession Bhan v. 
Ramranjan (2) and other cases followed. 


When a ‘defaulting proprietor purchases gt a sale under Act XI of 1859, he 
acquires under section 53, the estate subject to all its encumbrances existing at 
the time of sale and does not acquire any rights in respect of under-tenants or 
raiyats which were not possessed by the previous proprietor at the time of the 
sale. 


- Appeal by the Plaintiff. 
Suit for recovery of possession. 


. The material facts appear from the judgment of the learned 
Chief Justice. 


: 
Babu Panchanan Ghose (fot Babu Satindra Nath Mukerjee) 
for the Appellant. 


Babus Ram Chandra Majumdar and Bhupendra Kumar Ghose 
for the Respondents. 


The judgments of the Court were as follows : 


Mookerjee, A. C. J. This is an appeal by the plaintiff ina 
suit for recovery of possession of land, and in the alternative for 
assessment of fair-and. equitable rent. 

The disputed land was originally chowkidari chakaran id, 
which was resumed by the Government on the 27th August, 1897, 
and transferred to the plaintiff and his co-sharers as the zemindars. 
Default was thereafter made in the payment of the chowkidari 
assessment, with the result that the property was sold under the 
provisions of Act XI of 1859 on the 11th January 1912, when it was 
purchased by the plaintiff alone. On the 28th January, 1915, the 
plaintiff instituted the present suit. 

The first defendant contended that he was entitled to remain in 
occupation by virtue of a tenancy which had been created in favour 
of his predecessor-in-interest in 1838 when the land was in occu- 
pation of the chowkidar. His case: was that as the settlement was 
made by the Collector, his position as tenant has not been affected 
in any way by the resumption proceedings. In answer to this con- 
tention, the plaintiff urged that tffe title of the defendant came to 
&n end as soon as the resumption took place : ard, in support of 


(1) (1907) 7 C L. J. 85. (2) (1905) a C. L. J. 125. 
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this proposition, he placed reliance upon the decision in Krishna 
Kinkar Datta and Another v. Mohunt Bhagaban Das and Others (1), 
where the principle was recognized that if chowkidari chakaran 
lands are resumed by Goyernment and are settled with a zemindar, 
- all rights created in sech lands by the Chowkidar in favour of third 
parties, comes to an end, although if a transfer has been made by the 
zemindar before the resumption the transferee becomes entitled to 
the benefits of the settlement, with the zemindar. See also Ranjit v. 
Kalidasi (a). Prima facie, this decision is applicable to the circum- 
stances of the case before us. It has not heen explained how in 
1838 theland could be settled by the Collector so as to bind the 
zemindar. The settlement by the Collector must be deemed to have 
been made on behalf of the Chowkidar thén in occupation. Conse 
quently, the tenancy right created by the Collector came to an end 
when the land was resumed, enfranchised and transferred to the 
zemindar. | 

But this-conclusion-is of no-real assistance to the plaintiff As 
we have already stated, the resumption took place on the 27th 
August, 1897, and thereupon the plaintiff and.his co-sharers became 
entitled to eject the defendants. They did not, however, take any 
steps in that behalf, with the result that on the 27th August 1909 
their title to obtain possession of the land became extinguished by 
the operation of the law of limitation, as the defendants, by lapse of 
time, acquired a prescriptive title to the status of a tenant: Jshan v. 
Ramranjan (3) ; Raktos v. Sudhram (4) ; Kharan. v. Nilmoney (3) ; 
Probhabati v. Taibatunnessa (6) ; Panchkari v. Maharaj (7) ; Biren- 
dra v. Laksmi (8) ; Ujir Ali v. Shabhai (g). The subsequent sale 
under’ Act XI of 1859 is of no avail to the plaintiff, because the 
plaintiff himself was a defaulting proprietor: and, when a defaulting 
proprietor purchases at a sale under Act XI of 1859, he acquires 
under section 53, the estate subject to all its encumbrances existing at 
the time of sale and does not acquire any rights in respect to under- 
tenants or raiyats which were not possessed by the previous proprie- 
tor at. the time of the sale. Consequently, on the 11th January 
1912, when the plaintiff became purchaser at the sale under Act XI 
of 1859 he acquired no better title than he had on the 27th August, 


. (1) (1907) 7 C. L. J. 85. 
. (2) (1917) L LR, 44 Cale, 844 L, R. 441. A112: 25 C. L4]. 499: 


(3) (1905) 2 C. L. J. 125. d (4) (1907) 8 Ci L. J. ges 
(s) (1908) I. Li R. 35 Calc. 4703 7 C. L. J. 499. 
(6) (1913) 19 C. L. J. 62. (7) (1914) 19 C. W. N. 136. 


(8) (1913) aa C. L. J. 129. : ; (9) (1920) 35.C. L. J. 183. 
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1909. The result, therefore, is that the plaintiff's title to eject the 
defendants must be deemed to have been extinguished. We dismiss 
the appeal on this ground. The question of the rent to be assessed 
in respect of the land in occupation of the defendants has been left 
open for a subsequent suit. We do not inteffere with that part of 
the judgment. 

The appeal is dismissed with costs. 


Fletcher J.—I egres 
A. T. M, Appeal dismissed. 


CIVIL RULE: 
Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice and. 
Sir Ernest Edward Fletcher, Knight, Judge. " 


KUMUDBAN MOHUNT pe cs 
7 v. x 
TRIPURA CHARAN CHAUDHURI AND OTHERS.* 


Offerings— Offerings, y made to Deity—Duwelling house of Mohunt, repairing of 

—Expense. 

There is a fundamental distinction between the offerings made to the Deity . 
and the offerings made to the mohun? personally. ‘If offerings are made to the 
Deity, they belong to the endowment aud must be'applled by the mokuné for 
the purposes of the:-endowment. On the other hand, if offerings are emade 
by the faithful to the mokuné personally, they-do not become merged in -the 
income of the endowmeat.: Glrijanund v. Sailajanund (1) followed.. i 


Whether particular offering is made to the Deity or to the mokunt personally, 
depends upon the intention of the faithful devotee and no inflexible rule-can be 
formulated, no general test can be prescribed, to determine whether on a parti- 
éular occasion the offering has been made to the Deity or to the mokunt 
personally. 


So long as the mohunt remalns in office, he must be treated with the dignity 
which belongs to tho holder of that office: Umeshananda v. Sir Ravanesa 


war (2). aa ‘ 


The dwelling house of a mohun?, being a part and parcel of endowment, is 
to be iaintained j in a suitable coridition so as to be a prop^r residence for the spiri- 


€ Civil Rules Nos. 285 and 5o F, of 1920, against an order - of W. T Seaton 
Esq.; District Judge of Chittagong. 
(1) (1896).1. L. R. 23 Cale. 645. (2) (1912) 16 C. Li ]. 43t. 
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tual head of the religious foundation and necessary repairs should be effected from 
the income of the endowment: 


Applications for revision by the Gre Party. 

Order made with yegard to the annual budget of the Sitakundu 
temple. 

The material facts appear from. the judgment ofthe learned 
Chief Justice. 


Babus Bepin Behary los, Chandra Kant Sen and Pranvitha 
Nath Banerjee for the petitioner. 


. Babus Dasarathi Sanyal, Hira Lal Chuckerbutty and Sarat 
Chandra Mitra for the Opposite Party. 


The judgments of the Court were as follows : 


Mookerjee A. C. J.—(No. 285). We are invited in this Rule to 
consider the propriety of an order made by the District Judge with 
regard to the annual budget of the Sitakundu temple, which is the 
subject-matter of a suit under section 92 of the Civil Procedure 
Code in the Court. 

The litigation has been-pending for many years. On the aoth 
November, 1917, an appeal was preferred,to this Court against the 
decision of-the District Judge declining to remove the late Mohunt. 
In this Court a decree was made by consent of parties, on 
the sth February 1915, and a scheme was drawn up 
on the model of the scheme sanctioned by the Judicial 
"Committee in the case of Práyag Doss v. Tirumala (D, and applied 
by this Court in Umeshananda v. Ravaneswar. (a. One of 
the directions-given in the scheme was that -the-mohunt, two months 
prior to the’.commencement of every Bengali year, would p.epare 
and file in the District Court a budget of the expenses to be incurr- 
ed in. the ensuing year. There was a supplementary provision 
that the treasurer would putthe mohunt in funds for all disburse- 
ments according to.the-budget and for any further expenditure con- 
sidered necessary by the mohunt, but unless by- leave of the District 
Court such further expenditure was not to -exceed Rs.. 500 during 
any one year, This scheme has been in ‘operation for some years, 
and there have been disputes from time to-time as to the items to 
be inserted in the budget, with the result. that by a subsequent 
consent order it was. decided that the Jronami or personal offering 
to the mohunt by the faithful should not be treated as part of the 
income of ‘the endowment. After this order had been made by 
consent, the budget for the following year was submitted by the 

(1) (1907) L L. R730 Mad, r38. * (3) (1912) 16.C. L. ]. 451. 
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mohunt to the District Court Objections were thereupon 
taken on behalf of some of the plaintiffs who had instituted 
the suit as representative of thé Hindu community, that 
certain items of expenditure should be excluded .on the 
ground that as the pronami was. now to be taken by the 
Mohunt, some of the items of expenditure, which in-previous years 
had been met from the income of the endowment, should: be 
thrown upon him. The District Judge has accepted this contention 
as well founded and has modified the budget’ accordingly. We are 
of opinion that this view cannot possibly be supported. m 

Mr. Sanyal for the plaintiffs has contended that it was under- 
stood when the consent order was made with regard to the 
pronami that certain items of expenditure should no longer be borne 
in future by the endowment. It. is impossible for us to entertain 
this suggestion. Whatever the motives of the parties might. have 
been, they are bound by the consent order so long as it stands, and, 
by that consent order the gronami is the personal property of the 
mohunt. This, indeed, is in accordance with what is well established 
law. It was pointed out by Mr. Justice Banerjee in the case of 
Girijanund Datta Jhay. Sailajanund Datta Jha (1). that there 
is a fundamental distinction between the offerings made to the Deity 
and the offerings made to the mohunt personally. . If offerings are 
made to the Deity, they belong to the endowment, and must be 
applied by the mohunt for the purposes of the endowment: on the 
other hand, if offerings are made by the faithful to the mohunt:” 
personally, they do not become merged in the income of the endow- 
ment. Illustrations of the application of this principle will be faund. 
in the cases of Dhadphale v Gurav (2); Kashi Chandra | Chucker-. 
butty v. Kailash Chandra Bandopadhya (3); and Kalyan v. Kas- 
turi (4) whether a particular offering is made to tàe deity or to the 
mohunt personaly depends upon the intention of the faithful 
devotee and no inflexible rule can be formulated, no general test can 
be prescribed, to determine whether on a particular occasion the 
offering has been made to the Deity or to the mohunt personally. 
But so far as the Pronami is concerned there can be no doubt. 
that itis made to the mohunt personally and becomes his personal 
property. Itis consequently impossible to maintain thé view that 
because the mohunt takes the Ponami, certain items of éxpenditure 
which in previous years ‘had beef ‘legitimately thrown upon the ^ 
income of the endowment should thenceforward be thrown upon 


(1) (1896) I. L. R. 23 Cale. 645. (2) (1881) 1. L. R. 6 Bom, 122.° 
(3) (1899) I. L- R,.26 Calc, 356. (4) 20 M. L. T.- 499. 
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the mohunt personally. The items have been placed before us, 
‘and we are-of opinion that they were rightly charged on the en- 
dowment in previous years and should not have been thrown on 
the mohunt in the bufiget under consideration. 

A question has been raised as to whether money should be spent 
out of the income of the endowment for the repairs of the dwelling 
house.of the. mohunt. We are of opinion that the necessary repairs 
should be effected from the income of the endowment. The dwel- 
ling house of the mohunt is part and parcel of the endowment and 
must be maintained in a suitable condition so as to.be a proper resi- 
dence for the spiritual -head of the religious foundation. As was 
pointed out in the case of Umeshananda Dut Jha v. Sir Ravaneswar 
Prosad Singh and others (1), so long as the mohunt remains in office 
he must be treated with the dignity which belongs to the holder of 
that office. ein the present case, there is ample indication on thé 
part of the plaintiffs that they have endeavoured to take objections 
which, if accepted, would seriously affect the dignity and position 
of the mohunt. 

The result is that the Rule is made absolute, the order of the 
District Judge-set aside, and the budget approved as submitted by 
the mohunt. 

We are finally of opinion that it is not necessary to have an ex- 
amining committee, on the obvious ground that multiplicity of 
machinery always leads to an increase of dispute. The examining 
cpmmittee must consequently be discharged. Rule No. 5o F will 
be discharged. ; 
Fletcher, J.—I agree. 

Rule No. 285 made absolute : 
A. TT. M; | Rule No, 50F discharged. 


(1) (1912) 16 C. L. J. 431. 
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APPELLATE CIVIL: 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, and Sir 
Ernest Edward Fletcher, Knight, Judge. : 


BEPIN BEHARI SAHA 
9. |” 
CHARU CHANDRA GHOSE.* 


 Wakf— Temporary mutwali—Fermanent mutwali, an infant—Lease by husband 
of minor niutwali, effect of. 


A Court is not only competent but bound to make suitable arrangements for 


the upkeep and administration of the estate in its custody and can grant a 


lease through one of its officers appointed as receiver during a proceeding institut- 
ed for the appointment of a temporary mutwali during the minority of a perma- 
nent mutwali. A ak 
A lease by a husband‘ of à minor mutwali of a wakf property, is void and not 
voidable : President and Governors of Magdelen Hospital v. Knotts (1) referred to. 
The burden lies upon the person claiming title by adverse possession, to allege 
and establish such title, 


Appeal by the Defendant. 


nod 


-` Suit for recovery of possession of land. 
The material: facts appear from the judgment .of the learned 
Chief Justice. 
^ Babus Suresh Chandra Talukdar and Gopal Chandra Das 
for the Appellant. i f es 
` Babus Mohendra Nath Ray, Satya Charan Sinkaand Abinas 


‘Chandra Ghose for the Respondent. 


The judgments of the Court were as follows : 


Mookerjee, A. €. J.—The subject-matter of this litigation is 
a tract of land included in a waž/ estate. The plaintiff respondent 
secks to recover possession of the land on the strength of a lease 
dated the rgth June, 1912, while the defendant bases his claim 
ona lease granted to him on the 16th November 1898. The case 
for the plaintiff was that the defendant never had a title to the 
property and that if he had any title as a lessge, his interest had been 
terminated by a notice to quit. There can be no doubt, in our 
opinion, that the plaintiff has established his title while the defendant 
has failed to prove his allegations. 

As regards the title of the plaintiff, we observe that the present 
mufwali is a lady who is stil] a ntinor. Proceedings were instituted 


* Appeal from Appellate Decreo No. 2034 of 1917, against the decree of 
H. P. Duval Esq. District Judge of 24 Parganas, dated the 23rd July, 1917, 
affirming that of Babu Woopendra Chandra Ghose, Munsiff of Alipore, dated 
the 20th September, 1915. 


(1) (1879) 4 App. Cas. 324. 
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before the District Judge for the appointment of a temporary nut- 
wali during her minority, and, during the pendency of such proceed- 
ings the Court granted a lease to the plaintiff through one of its 
Officers who was appointed receiver. A doubt has been suggested 
as to the validity of the appointment of the receiver ; but it is plainly 
needless to investigate that question. The essence of the matter 
is that the Court had seisin of the estate by. virtue of the proceedings 
which had been instituted before it for the appointment of a 
temporary zuufwali who would manage the properties during the 
infancy of the permanent mufwali, The Court was not only com- 
petent but bound to make suitable arrangements for the upkeep 
and administration of the estate in its custody. The lease granted 
to the plaintiff was thus in substance an act of the Court, in the 
exercise of its jurisdiction and must accordingly be pronounced 
valid and operative. 

- As regatds the title of the defendant, it transpires that the lease 
was granted to him at a time when the wakf- properties were in the 
hands of the infant mutwali. The husband of the lady, who was a 
minor at the time, took it upon himself to grant a permanent lease. 
to the defendant, who had notice that the property was included 
inthe wakf estate, It is plain that the husband of the infant 
mutwalt had no authority to act in the matter. A question was 
raised in the Court below as to whether be was the guardian of the 
person or the property of his infant wife. Under the Mahomedan 
Law, the answer must plainly be in the negative. But even if the 
hnswer bad been otherwise, it is plain that although the guardian 
ofthglady could take charge of her person and of her personal 
properties, he would have no authority to act as mutwalt of the wakf 
estate held by her. The grant to the defendant was consequently 
made by a person who had no authority to intervene in the matter 
and there can be no dispute that a grant made under such circum- 
stances is void and not voidable. Reference may in this connection 
to made to the decision of the House of Lords in President and 
Governors of Magdalen Hospital v. Knotts (1), where it was ruled 
that a lease of land belonging to an eleemosynary corporation, not 
in conformity with the provisions of the third section of the statute 
of Elizabeth (r3 Eliz. C. 10) is absolutely void and not merely 
voidable, The principle enunciated in that case, though ignored 
in Shyama Charan v. Abhiram (2), which was reversed by the Judi- 


(1) (1879) 4 App. Cas. 324. 
(2) (1906) 3 C. L. J. 306 ; I. Le R. 33 Cale. 511. 
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cial Committee in Abhiram v. Shama (1), has been- repeatedly- fol- 
lowed in ths Court; Chaitan. v. Sadhan (2) ; Mathewson v. Ram 
Kanai (3) ; Krishna Promoda v. Dwarka Nath (4) ; and. the same 
conclusion was reached in Madhu Sudan v. Radhika (5), and ZsAwar. 
v. Ram Kanai (6), The defendant, consequently, has. no title and 
cannot successfully resist the claim of the plaintiff. 

The defendant finally contends, that he has acquired 'a good title: 
by adverse possession. The burden cleirdy lay upon him to allége 
and-establish such title. That burden has not. been .discharged. 
This much is known that when his title as lessee commenced, the- 
estate was held by an infant muswali, and at the present momént 
also, the estate is in the hands of another infant muswalt ; ‘whether, 
during the interval, the disability of the first minor ever ceased and 
if it ceased, at what time .it terminated, has not been.investigated. 
The defendant has invited us to remand the case to the Court of 
first instance for investigation of this point. We aree unable to 
accede to his request. The litigation bas already lasted. for | six 
years and the point nov taken was notthe ground urged in the 
Courts below to defeat the claim of the plaintiff. His conténtion 
on the other hand was that he. had a valid title to the. wakf property 
under the lease granted to him on the 16th November ao That 
defence has completely failed. i 

The result. is that the decree of the District Judge i is affirmed 


and this appeal dismissed with costs.- 
Fletcher, J.—I agree. E 
A. T. M Appeal disthissed, 
(1) (1904) L. R. 36 I: A. 148 ; L L. Re 36 Calc. 1003; 10 Ce LJ. 284 
(2) (1505) 5 C. L J. 62- ; 
(3) (1902) 9 C. L. J. 523; L L. R. a6 Cale: 675+ 
. (4) (1913) 19 C. L. J. 360.. 
(5) (1912) 16-C. L. J. 349 ; 17 C. W. N. 873. 
(6) (1910) I. L. R. 38 Calc, 526; L. R 38 L A. 76. 
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Before Sir Asutosk Mooherjee, Knight; Acting Chief Justice, and. 
Ul 5 a Sir Ernest Edward Fletcher, Knight, Judge. 
GOBINDA RANI-DASYA AND OTHERS ` 
. d -e 2. 
^' ' MOHIM CHANDRA ROY AND OTHERS." 


Recond-of-righis—Eniry, amendment of—Bengal Tenancy Act. (VIII of 1885); 
.. See. t06— Parcel, if in exclusive possession or joint, decision as to—Tille. 


-- Where the dispute is as to whether a particular percel is in exclusive possession 
. ofany- one of. the parties or in joint-possession of t. oor more of tbe parties, the 
decision of this matter ihvolves the determination of à question not. of title, but 
of Possession. 


.. Appeal by the Defendants. 
poeta section 106 of the Bengal Tenancy Act. 


The material facts appear from the judgment of the learned Chief. 
Justice. i 


Babu Suresh Chandra Talugdar for the Appellents. 
Babu Upendra Kumar Roy for-the Respondents. 
: < Phe Pudens “of the Court were as follows : 


- Mookérjee, A. C. J.—This is an appeal against an order made 


by a Special Judge in a proceeding under sectión: 106 of the Bengal 
Tenancy Act, for the amendment of an entry in a record-of-rights. 
The entry was to the effect that the appellants and the respondents 
were in joint possession of plot 11,629. The respondents thereupon 
thstituted the present proceeding under section 106 for amendment 
of thg entry in the manner following, namely, that they alone were 
in exclusive possession of plot.11629. The Settlement Officer found 
on the evidence that the parties were in joint possession, and dis- 
missed the suit. Upon appeal the Special Judge has held on the- evi- 
dence that the respondents were alone in- exclusive possession of 
the land. He has thereupon directed that the record be corrected 
and that the entry be altered so as to show that the respondents are 
in exclusive possession. The appellants contend that this isan 


order which could not have been made under section 106 of the 


Bengal Tenancy Act, as it is in essence an order determining a 
question of title. We are of opinion that this objection is un 
founded. x . 

* Appeal from Appellate Decree No. 632 of 1919, against the «decree of M. 
Sinither Esg., Special Judge of Dacca, dated the 23rd December, 1918, reversing 
that of Babu P, N. Dutta, Settlement Officer of Dacca, dated the 12th October, 
1917 
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Section 106 provides that a suit may be instituted for the deci- 
sion of any dispute regarding any entry which a Revenue Officer 
has made in, or any omission which the said officer has made from,. 
the record ; whether such dispute be between landlord and tenant, 
or betwcen landlords of the same or of neighSouring estate, or bet- 
ween tenant and tenant, oras to whether the relationship of land- 
lord and tenant exists, or as to whether land held rent-free is proper- 
ly so held, or asto any other matter ; and the Revenve-officer shall 
hear and decide the dispute. These comprehensive words plainly 
include a case of this character where the dispute is as to whether 
& particular parcel is in exclusive possession of any one of the parties 
or in joint possession of two or more of the parties. The decision 
ofthis matter involves the determination of a question not of title, 
but of possession. The Special Judge has only investigated, upon 
the evidence, whether the parties are in joint possession or one of 
them has exclusive possession. The appellants have expressed an 
apprehension that this may ultimately affect their title, But in view 
of the scope of the decision it is plain that the order made by the 
Special Judge can have no such effect. The result is that the order 
of the Special Judge is affirmed and this appeal is dismissed with 
costs. 


Fletcher, J.—I agree. : 
A. T, M. Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, 
and Sir Ernest Edward Fletcher, Knight, Judge. 
SOURENDRA NATH MITTER AND ANOTHER 

g ; 9. P 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 
Chur, right in—Alluvion and Dilusion Regulation (XI of 1825), Sec. 4 Cl. (3]— 
Title, when vests in Government—Channel of a river. 
The-Court must, before applying the provisions of clause (3) of section 4 of 


Regulation KI of 1825, determine whether the chur or island has been thrown 


*Appeal from Appellate :Decree No. 2195 of 1918, against the decree of 
Giris Chandra Sen Esq. District Judge of Backerganj, dated the and September, 
1918, affirming that of Babu Achinta Nath ats Subordinate Judge of Barisal, 
dated the goth April, 1917. . 
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up in a large navigable river, the bed whereof is not the property of an individual. 
Unless it is established that the bed of the river is notthe property of an individual, 
titi: cannot vest in Government ; in other words, title vests i in Government, if the 
bed of the large navigable river is public domain. ` 

` The channel of the river mentioned in clause (3) of section 4 of Regulation 
XI of 1825, is a channel the bed of which is not the property of an Individual. 

The rights of the parties must be determined with reference to the conditions 

of things at the time when the chur first formed: Budroonissa v. Prosunno (1). 


Appeal by the Plaintiffs. 


E 


Suit for recovery of possession of land on declaration of title. 
The material facts appear from the judgment of the. learned 
Chief Justice. 
`- Babus Dwarka Nath Chuckerbutty and Nand Gopal Banerjee 
for the Appellants. 


Babus Ram Charan Mitra and Surendra Nath Guha for the 
Respondent. 


„ The judgments of the Court were as follows : 


i | Mookerjee, A. C.J.—This is an appeal by the plaintiffs 
in a suit for recovery of possession of land on declaration of title, 
The plaintiffs are the owners of two taluks Nos. 1730 and 1745 
called mouzas Guli and Pakhia, and they claim the disputed chur 
by virtue of their title to these two taluks. The Secretary of State 
for India in Council who is in possession of the island claims it as a 
chur thrown up in the midst of a public navigable river Agunmukha. 
The thak boundaries of the taluks owned by the plaintiffs have been 
relatd and there is no doubt thata part of the chur in dispute has 
reformed on the site of what was originally included in the taluks 
held by the plaintiffs. The chur at the time of the institution of this 
suit was separated from the main land of the taluks by a narrow 
channel.’ The Courts below have given the plaintiffs a decree 
for such a portion of the land of the cur as has been proved to lie 
within the thak boundaries. The plaintiffs contend, however, that 
they are entitled to the entire chur and that is the point for deter- 
mination in the present appeal. - 

The respective rights of the parties must be determined with refer- 
ence to the terms of clause (3) of section 4 of Regulation XI of 1825 
which is in these terms : “When a chwr or island may be thrown up 
in a large navigable river the bed of which is not the property of an 
individual, or in the sea, and the channel of the river or sea, between 
such island and the shore .may not be fordable, it shall, accord- 


(1) (1870) 14 W. R. 35 F. B. 
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ing to the established usage, be at the disposal of Government.” ' It 
is plain that before this provision is applied, the Court must deter- 
mine whether the chur or island .has been thrown up in .a large 
navigable river the bed whereof is not the property of an individual. 
Unless it is established that the bed of the river is not the property 
of an individual, title cannot vest in Government ; in other words, 
title vests in Government if the bed of the. large navigable . river is 
public domain. 

Now, in the case before us, it has been proved that what is now 
apparently a` part of the bed of the river, was not public domain 
because it is included within the thak boundaries of the taluks held 
by the plaintiffs ; that is precisely the portion in respect whereof a 
decree has been made in favour. of-the plaintiffs. In the -next place, 
it is c'ear that the channel of the river which is mentioned in.clause 
3 of section 4 is a channel the bed of which is not the property of 
an individual. The Courts below have overlooked this crucial point 
in the deternrination of the rights of the parties. In the present case, 
it has been found that the channel which now separates the chur 
from the. mainland runs over land which was originally inciuded in 
the taluks held by the plaintiffs- The cAur has thus formed in a large 
navigable river but; conirary:to what usually happens, dAmadi 
Begum v. Tarak Nath (1), a part of the bed of that navigable river 
is the property.of an individual, namely, the plaintiffs From this 
the plaintiffs contend that the entire chur belongs: to them: This, 
however, does.not follow. No doubt, the portion of the chur formed. 
on that part of the river. bed which is included within the thak 
boundaries of ‘the taluks owned by the plaintiffs has been rightly 
decreed to them, on the principle of reformation is suit enunciated 
in Lopes v. Muddun Mohun (2), and extended in Aursuhai v. Lootf 
Ali (3) ; Anand Hari v Secretary of State (4); but unless the remain- 
der of the chur is proved to haye subsequently ‘accreted. to the 


reformation, there could not be even a plausible foundation.- 


for the claim of the plaintiffs thereto. For, it is conceivable that 


a 


the portion of the chur which lies outside the boundaries of the “< 


taluks held by the plaintiffs was formed first and extended west- 
wards on the part of the bed included within those boundaries. 
In such circumstances, title to the: portion. which could be rightly 
regarded and has been properly treated by the Court below as 
reformation on the site of the taluks held by the plaintiffs would not 
(1) (1913) 18 C. L. J. 399. 
(2) (1870) 13 M I. A. 465; 5 B. L. R. du id. W. R. .C. 1r 


(3) (1874) L. R. 2 L A. 28 5 14 B. L. 
(4) (1905-6) 3 C. L. J. 316. 
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support a claim to thé remainder of the piu which had. formed ` 


. first. ES : eae 

A further question, however, will require consideration, namely, 
does that portion ofthe bed of the large navigable river in which 
the cur has- been formed and which lies outside the limits of the 
taluk held by the-plaintiff, form part of .the public domain or is 
it also the property ofa private individual? This question has not 
been investigated by the Courts below, where the assumption was 
apparently made that such portion of the river-bed was public 
domain. Itis necessary to investigate this matter before the res- 
pective rights of the parties can be determined. We may further 
point out, that as was laid down by the Full Bench in Budroonissa 
Chowdhirani v. Prosunno Coomar Bose (1), the rights of the par- 
ties must be determined with reference to the condition of things at 
the time yhen the chur first formed. These are points which have 
` been overlooked, : certainly by the District Judge if not'also by 
the Subordinate Judge.” There is thus no escape from the conclu- 
sion that the case has not been properly tried. A 

The result is that this appeal is allowed, the decree of the District 
Judge set aside in so far as he has dismissed part of the claim and 
the case remanded to the Court of first instance ‘to be retried with 
reference to the observations we have made. The parties will be at 
liberty to adduce such evidence as they may consider necessary 
to support their réspective allegations. Costs in all the Courts up 
to the present stage will abide thé result. The decree of the Dis- 
trict Judge in so far as it confirms the decree of the Subordinate 
Jutge decreeing part of the claim will stand unaffected. 


Fletcher. J.—I agree. 
A. T. M, : Appeal allowed: Case remanded, 
(1) (1870) 14 W. R. 25 F. B. 
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Before: Sir Asutosh Mookerjee, Knight, -Acting Chief Justice, 
and Sir Ernest Edward Fletcher, Knight, Judge. 


'JALADHAR BHOWMICK AND OTHERS, 
. BIRENDRA.NATH RAI CHAUDHURI anD OTHERS," 
Record-of-righis — Efect on previous decision bn parties. 


: The effect of the publication of tho record-of-rights is not to ‘sweep away all 
previous decisions between the parties : Balkishan v. Kishan Lal (1) referred to, 


Appeal by the Defendants. 
“Suit for arrears of rent. 


. The material facts appear from the judgment of the learned 
Chief Justice, 


Babus Surendra Chandra Sen iu Duijenie 1 Nath *Mukerjee 
for the Appellants. , ae, 
No One appeared for the Reapoddeiite 
“ovon 
. heal 

Mookerjee A. C. J.—(No. 546.) This is an appeal by the, 
defendants in a suit for arrears of rent. The plaintiffs are puénidars, . 
and allege that they hold an 8 annas odd share in the puta’, On 
this basis, they claim from the defendants Rs. 22-10-5 gds. as rent 
annually payable for the holding in their possession. The defendants 
contend that the share of, the plaintiffs in the putni is not 8 annas 
odd, as alleged by them, but only 7 annas odd ‘and that jhe. 
rent payable by them to the plaintiffs in respect of this 7 annas odd 
share is Rs. 13-2-6 gds. Two questions are thus in controversy | 
between the parties, namely, j*s/, the extent of the share in the supe- 
rior interest held by the plaintiffs ; and, secondly, the amount of rent 
annually payable by the defendants to the plaintiffs. The Courts 
below have held that these questions are res judicata by reason of 
the decision in a previous- litigation betweén the parties. 

It appears that in the previous suit for rent, these very questions 
were raised, not in a limited form as touching the rights and liabi- 
lities of the parties during the particular years for which rent was 


The judgments of the Court were as follows : i 


t 


* Appeals from Appellate Decrees Nos. $46 and 558 to 562 of 1919, against 
the decision of Babu Amrita Lal Banerjee, Subordinate Judge of Pabna, dated 
the 9th December, 1918, affirming that of Babu Asutosh Mitra, Munsiff of 
Pabna, dated the sth April 1918. 

(1) (1888) h L. R. 11 All. 148, 


Vor. XXXV;] iticn Count, 


then claimed, but in 5 general form as affecting the relationship 
between the parties as landlords and tenants. On the asth February, 
1911, the Court of first instance gave-a decision-thereon in favour 
of the defendants. Qn appeal, that decision was reversed by the 
District Judge on the 13th September, 1911, and a decree was made 
in favour of the plaintiffs: A second appeal was preferred to this 
"Court with the result that the decision of the District Judge was 
confirmed on the 22nd July, 1915. Prima fade the previous deci- 
sion operates as res judicata in the present suit which was instituted 
on the 2oth April 1917. 

‘The defendants contend, however, that as on the 29th May, 1914, 
that is during the pendency of the second appeal in the previous 
litigation, a record-of-crights was finally published containing entries 
which support their allegations, the decree of this Court is of no 
effect. The Courts below have over-ruled this contention and have 
held that the record-of-rights cannot nullify the effect of the previous 
decision as res judicata. We are of opinion that the contention of 
the defendants is untenable. Our attention has not.been drawn to 
‘any authority, nor has reference been made to any. principle which 
lends support to the view that the effect of the publication of the 
record-of-rights is to sweep away all previous decisions between the 
parties. Such a consequence would not have followed, even if the 
entry in the record-ofrights had the effect of a decision ind ‘suit 
between the parties: Balkishan v. Kishan Lal (1). . We told 
accordingly that the view taken by the Subordinate Judge is correct, 
that his decree must consequently be confirmed: and this appeal 
dismissed. ` 

It is conceded that this judgment will govern the other appeals 
which, are accordingly” dismissed. 


Fletcher J.—I agree. 
A. T. Mi : i fo Co Appeals dismissed, 
(1) (7888) LL. R. 11 All 148. . 
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Before: Sir Asutosh Mookerjee, Knight, Acting Chief Justice, ana. 
Sir Ernest Edward Fletcher, Knight, Judge. vo We 


NIBARAN CHANDRA HALDAR - pM 
. ó . . . t 7 k 
PARBATI CHARAN NASKAR ANDÓTHER&Ü  ' Uo 


Burden of proof —Serzice .of notice eof MES ransfer of Froperty Act g 4 of 


- 1882), Sec. 83. 


' Section 83"0f the Transfer of rope. Act casts a duty upon the Court to 
cause the notice of deposit to be served upon the mortgagee, and not on the 
mortgagor to see that, the notice has been served. It is not necessary for -the 
mortgagor to prove that the Court did its duty and served the notice on the 
mortgagee. AU ane 


Appeal by, the Defendant. 


Suit to enforce a -mortgage security, |. 

The material facts appear from the judgment of the leained 
Chief Justice. — 

“Babu Narendra Kumar Bose for the ETEN Ae l 


Dr. Sarat Chandra Basak (for Babu Jogis Chandra’ Ray) and 
Babu Sitaram Banerjee for the Respondents. RE 


The judgments of the Court were ‘as follows : 


“Mookerjee, A. C. J.—This is an appeal on behalf ‘of.-the 
defendant in & suit to enforce a mortgage security. In the Court 
of first.instance it was pleaded that a deposit had been made under 
section 83 of the Transfer of Property Act. The Court overruled 

the contention that the deposit was valid, because it found that the 
service of notice, on the mortgagee had -not been proved. The 
Court thereupon made a decree for the principal sum with interest 
at a reduced rate. U;on appeal, the District’ Judge has allowed 
interest at the contract rate up to the date ‘of suit. It is not neces- 
sary; however, - to investigate whether the Court was competent. 
to restrict interest at the contract rate up tothe date of suit only, 
because we are of opinion that the view taken by the Court of first 
instance as to the scope of sections 83 and 84 is erroneous... . - 

< Section 83 contemplates 4 deposit to satisfy the mortgage, Sec- 
tion 84 provides " that when the mortgagor or such other person as 
aforesaid has deposited in the "Court - under section eighty-three the 
. *Appeal from Appellate Decree No. 2108 of 1918, against the decree of E. 

Milsom Esq., District Judge of 24-Parganas, dated the 215t August, 1918. modlfy- 
ing that of Babu Rebati Rajan Mookesjee, Munsiff of Diamond Harbour, dated 
the 14th September, 1917, : yee 


Vou XXXY.] “HIGH. COUR, 6. - 


amount remaining due on the mortgage, interest on the principal 
money shall cease as soon as the martgagor or such other person 
as aforesaid has done all that has to be done by him to enable the 
mortgagee to take such amount out of Court." It is plain that the 
second paragraph of®section 83 casts a duty upon the Court to 
cause the notice of deposit to be served upon the mortgagee and 
not.on mortgagor to see that the notice has been served. In the 
present case, -the mortgagor made the deposit as required by law and 
carried out the prescribed requirements in connection . therewith.. 
It is not necessary for him to prove that the Court did its duty and 
served the notice on the mortgagee, As no question was raised 
as to the sufficiency of the amount deposited, the' Court of first 
instance should have dismissed the suit. We are, however, not 
ina position to make that decree, because the point was not urged 
by .the present appellant in the lower appellate Court. l 

The resylt, is that the decree of the District Judge is set aside 
and that of the Court: of first instance restored.. There. will be no 
order as to the costs of this Court or the lower appellate Court. 

The appellant will -ve.at liberty to deposit the decretal amount 
within three.months from the date of service on him, of notice of 
arrival of the record in the lower Court. 


Fletcher J—l agree. ` f 
ATAM oe. A His | Appeal allowed, 


"T — 


Hp Sir pe ` Mookerjee, Knight, Aiting Chief Justice, and 
Serni * ae, Ernest Edward Fletcher, Knight, Judge ^ 


DHARAM CHAND GAIN 
l E" - v. 
SEM . -KANAK SARKAR. 


Summons—Service—Civil Procedure Code (Act V of 1908), O. 5 R. 15. 
` The requirements of order V rule 15 of the Code of Civil Procedure should 
'bestrictly catrléd out, The rule does not require that the enquiry should be 
‘confined to the son of the defendant or to a person related to hir, ` 
- Appeal frotn Appellate Decree Né. 631 of 1916; against the decree of A.H, 
p Esq., -District Judge of 24- Parganas, dated the 14th: ‘January, 1919, afirm- 
| dog that.of Babu ‘Wogpendra Chandra Ghose, Munsiff of Basirhat, dated'the sath 
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Appeal by the Defendant (Tenant). 


Suit under section 46 of the Bengal Tenancy Act. 
The material facts appear from the judgment of the learned 
Chief Justice, ` . 


Babus Biraj. Mohan Majumdar and Anilendra Nath Roy 
Chowdhury for the Appellant. ` 


Babus Dwarka Nath Chucherbutty and an Kumar Ghose 
for the Respondent, : 


The judgments of the Court ‘were as follows ; 


Mookerjee, A C. J :—This is an appeal by the tenant defen- 
dant ina suit instituted under section 46 of the Bengal Tenancy 
Act. Sub-section (x) of that section provides, that “ A suit for 
ejectment on the ground of refusal to agree to an enhancement of, 
rent shall not be instituted against a non-occupancy raiyat unless 
the landlord has tendered to the raiyat an agreemenfto pay the 
enhanced. rent, and the raiyat has within three months before the 
institution of the suit refused to execute the agreement.” Sub-section 
(2) then provides as follows : s A landlord desiring to tender an 
agreement to a raiyat under this section may file itin the office, of 
such Court or office as the Local Government appoints in this 
behalf for service on the raiyat. The Court or officer shall forth: 
with cause it to be served on the raiyat in the prescribed manner;. 
and when it has been so served it shall for the purposes of this sec-  . 
tion be deemed to have been tendered.”...Rule 30 of the statutory . . 
rules made by the Government of Bengal provides as follows :* 
“Phe agreement under sub-section (2) of section 46 shall be filed in 
the Court having jurisdiction to entertain a suit for arrears of rent- 
of the holding, ‘and. shall be ‘served “on the raiyat in the manner 
prescribed for the service of summons on defendant under the Code 
of Civil Procedure on payment of the fee prescribed by the High 
Court." l 

In the case before us the plaintiff alleges that the agreement 
was duly served in accordance, with order V rule 15 of the Code of 
Civil Procedure which provides as follows : “ Where in any suit the. 
defendant cannot be found and has no agent empowered to accept 
service of the summons on his behalf, service may be made on any. 
adult male member of the family of the defendant who is residing 
with him.” The first Court found in. favour of the plaintiff that the 
summons had been duly served. The District Judge has affirmed: 
ihat conclusion. But the facts found by him are not sufficient to 
show that the requirements of order 5, rule 15 have been fulfilled, ' 


Vou. XXXV.] .HIGH COURT, 


` The District Judge has held that what is required is that the agree- 
ment should be properly brought to the notice of the defendant, 
arid-that as the agreement was served upon the son, one can have 
little doubt but that it was duly brought to the notice of the defen- 
dant by his son who lives in the same house with him. This clearly 
is & consideration which cannot be permitted to weigh with the 
Court when the question is whether or not the requirements of thc 
statute have been carried out. It is not definitely found whether 
the first condition mentioned in rule rs existed, namely, whether 
the defendant could not be found. The District Judge says '' that it 
is very unlikely that the defendant’s son or any one connected with 
the defendant would give any real information as to the defendant's 
whereabouts”: and, further that “the evidence would go to show that 
enquiries were made from the defendant’s son as to the whereabouts 
of the defendant to which apparently only vague replies were given.” 
The statute does not require that the enquiry should be confined to 
the son of the defendant or to a person related to him. An attempt 
could easily have been made to find out the-defendant by an enquiry 
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froni his neighbours or other persons. The District Judge has not . 


alsü'fdulid whether the son was an adult male member of the family 


residing with him. The findings are thus insufficient to justify the, 


decree, for it is essential that the requirements of the statute in these 
matters should be strictly carried out. 

'The result is that this appeal is allowed, the decree of the Dis- 
trigt Judge set aside and the case remitted to him. for re-considera- 
tion. < 

It Is. stated that there are other pami insoled i in the appeal. 


We do-not deal with them, because if the point mentioned be decid-' 


ed against the plaintiff? no other question will arise, But if the 
Point is,decided in favour.of the plaintiff and against the de“sndant, 
the other questions which arise in the case will be reconsidered 
by the lower appellate Court.. 
Costs will abide the result. 
“Fletcher J.—I agree. : 
AST. Me” : d : . Appeal allowed, 
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Before Mr. Justice Stephen and Mr. Justice Mullick. 
; ABDUR RASHID 
9. ^ e 
SHEIKH KHANDKAR AND OTHERS.* 


Lease—Lease by guardian—Lease fora term of} ycars—Lease in accordance 
mith compromise~—-Consent, if necessary—Guardians and Wards Act (VIII of 
1890), Sec. 19. : ii 


A lease for a term of seven years hiven by the certificated guardian ` of a 
minor in accordance with a compromise in a suit entered into with the sanction of 
the Court, is valid without the sanction of the District Judge, under section a9 of 
the Guardians and Wards Act :Biku v. Mokesh (1) followed: 


Appeal by the Plaintiff. 
Suit for rent. 


‘The material facts appear from the following E of the 
lower appellate Court : 


“ Appellant is one of the defendants ina suit for the rents of 
certain lands comprised .in .a certain, Patta. . The Patta was origi- 
nally given to a Hindu joint family of which appellant Chitta Ran- 
jan Das is representative of one bmnch. Plaintiff admittedly pur- 
chased r-3rd share of the interest in the Patta from Kandarpa repre- 
sentative of the second branch ; of the remaining 2-3rd share, 1-3rd 
devolved upon a son of Champak Lochan and the other upon 
his mother Swarnamayi. Chitta Ranjan is :the adopted son of 
Swarnamayi. 1 

Plaintiff Alleges that in 1309 Swarnamayi executed a lease of 


.a-3rd share (that is, her own and Chitta Ranjan’s) share in favour 


of one Sitanath Shaha. Subsequently litigation arose between Sita- 
nath and the minor Chitta Ranjan who was then under the charge of 
a guardian Kishori appointed by the District Judge. A solenama 
was executed in which the minor's title to the r-3rd share was 
acknowledged and it was agreed that the share should be leased to 
Sitanath Shaha. This was in 1314 B. S. Sitanath sublet his interest 
in the lease of 1309 to plaintiff in 1312 B. S. Plaintiff thus claims 
to be entitled to receive the whole of the rent due from the tenants. 
The learned Munsiff has found that he is so entitled and has decreed 
the claim for certain year's rent. It is- contended in this appeal that 


* Appeal from Appellate Decree No. 859 of 1911, against the decree of F, J. 


` Jeffries Esq., District Judge of Sylhet, dated the 21st December, 1910, modifying 


that of Babu Netai Charan Ghosh, Munsiff, 1st Court, of Sylhet, dated the arst 
July, 1910. 
(1) (1907) 8 C L. J. 266. 


Vor, XXXV,) HIGH COURT. 


the Patta though originally granted to the joint family was in 1904 
granted to Chitta Ranjan alone. Iagree with the learned Mun- 
siff that the lease was intended to be renewed in favour of the joint 
family and not to tke representative of one branch alone. 

Itis next contended thatthe lease of Chitta Ranjan's share to 
Sitanath is not valid, that Swarnomayi had no right to lease the 
share originally and that the lease of 1314 granted by Kishori in 
accordance with his terms of the solenama is invalid being 
&lease for seven years whieh was not submitted to the District 
Judge for approval as required by the Guardians and Wards 
Act. : 

Plaintiff has never actually received rents from the tenants, and 
must prove strictly that he is entitled to receive rents. With respect 
to one-third share purchased from Kandarpa he is no doubt entitled 

‘and also as to the 1-3rd taken from Swarnamoyi The question is 
with regard to Chitta Ranjan's share. 

The Ijara lease is said to have been granted to Sitanath Shaha 
by Swarnamayi has not been produced. It does not appear that 
Swarnamoyi had any right to lease the minor's share, The minor's 
“share as appears from the evidence was resumed by Kishori Babu 
to whose agent the rents for 1313 B.S. were paid, so that the sub- 
lease remained inoperative. The learned pleader for respondent 
does not press the lease of the minors share granted ‘by Swarna- 
moyi but ‘urges that Sitanath having subsequently acquired from 
Kishori Babu a lease of the share in accordance with the com- 
promise of 1907, the plaintiff now has a good title to realise 
erent. 

Now Kishori Babu was a guardian appoinfed by the Court, and 
the “Act elearly lays down that no lease of lands for more than five 
years can be granted by such a guardian without the permission of 
the District Judge ; n> such permission was taken. An objection 
being raised on behalf of the minor the lease cannot be held to be 
valid. 

The result is that plaintiff is not entitled to recover rent in res- 
pect ‘of the share of Chitta Ranjan. The tenants defendants have 
appealed against the Munsiffs finding that they are not liable for 
the rent of 1314 B. S. It is urged that Sita Nath’s receipt 
for 1315 acknowledges payment up to date. But I do not think 
that the receipt proves that rent for 13:4 was “in fact paid, 
and uphold the finding of the Mynsiff on the point. 

The decree of the Munsiff then is modified as indicated above, 
the plaintiff being entitled to the rents only of 31d share of the Patta, 
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* The defendant. Chitta Ranjan will get his costs both in the original 


suit and in the appeal from the plaintiff, and costs from tenants 
defendants in appeal No. 158. 


Against this decree, the Plaintiff appealed. 
Moulvi Nuruddin Ahmed for the Appellant. 
No one appeared for the respondant. 

The judgment of the Court was as follows ; 


This appeal relates to a rent suit which was partially decreed 
in the Court below. At .the hearing of the appeal the lower 
appellate Coutt agreed in most of its findings with the first 


- Court; but dismissed the suit on the ground that the lease 


was granted by one Kissori on behalf: of an infant without 
any authority im that behalf, because he did not obtain the 
consent of the Collector in accordance with the provisions 
of section 29 of the Guardians and Wards Act. Such, consent is 
not in fact necessary, because the lease was made in accordance 
with. a compromise which had been entered into with the sanction 
of the Court whose duty it was particularly to see that the compro- 


-mise including the execution of the lease, was for the benefit of the 


infant. This is according to the proper construction of the section 
in question and order 32, rule 7 C. P. C. ; itis in accordance with 
the law laid down in the case of Biku Halwai v. Mohesh ‘Halwai (1). 
As the lower appellate Court has acted on this «mistaken view of 
the law, but has otherwise agreed in the finding of the first Court, 
we allow the appeal, set aside the judgment and decree of the lower 
appellate Court and restore those of the Court of first instance. The 
present appellant is entitled to his costs in the lower appellate Court 
and to the costs of this Court less the hearing fe». 

A. T, M, Appeal allowed, 

(1) (1907) 8 C. L. J. 266. 
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Before Sir Francis William Maclean, Knight, Chief Justice, and” 


Mr. Justice Geidt.- 
NARENDRA NATH SARKAR AND OTHERS 


v. 
MONIRUDDI HOWLADAR.* 


Interest— Exorbilani rate—Kabuliat by kowladar— Sale of homla by some ' of 
landlords ~Purchaser, if liable for exorbitant rate of interest. 


Under a Kabuliat dated 19th Bhadra 1282 (corresponding fo August, 1875) 
given to A, B held a howla. The Xabuliat provided that interest had to be 
paid on the arrears af. 75 per. cent per annum. A died testate on the and Decem- 
ber, 1855, leaving him surviving his three sons N., S., and J. Shortly after | died 
leaving K his widow. N and S then brought a suit claiming the share of ] under 
the terms.of A’s will. The suit was decreed by the primary Court on 7th Octo- 
ber, 1890. This decree of the appellate Conrt dated the 3oth August, 1892, 
reversing dat of the primary: Court was affirmed by the Privy Council on the 
22nd February, 1896. 

N and S after executing the decree of the primary Court took possession of 
the share of J. Wnile thus in possession of the entire share of the taluk, they 
sued B for tents for the howla and obtained a decree in 1857. la execution of 
that decree, the howla was sold and purchased by the defendant on the 22nd 
March, 18y5, 

In a suit for rent for 1305 and 1306 (corresponding to 1899 to 1900), N, Se 
and K claimed interest on arrears of rent at the stipulated rate of 75 per cent : 

Held, that the plaintiffs were entitled to interest at the rate of 75 per cent., 
though exorbitant. As the parties made their own bargain, the Court could 

“not make a fresh bargain for them; Kali v. Trailokkya (1) dissented from. 


*Appeal by the Plaintiffs. 


Suit for rent. 

The material facts appear from the following judgment of tbe 
lower appellate Court : f 
‘ The ,suit out of which this appeal has arisen was brought by 
the appellants against the respondent for rents etc., for 1305 and 
1306 in respect of a howla of Rs. 272-7 as. 1734 gundas and the 


plaintiffs come in as the superior talukdars. 
The taluk belonged to one Hara Nath Sarkar. Plaintiffs 


Narendra Nath and Surendra Nath are the sons of that Hara Nath 


* Appeal from Appellate Decree Ne. 238 of 1901 against the decree of Babu 
Jadu Nath Ghosh, Additional Subordinate Judge of Khulna,dated the 30th Novem- 
ber, 1900, affirming that of Babu Bamapada Datta, Officiating Monsiff, rst Court, 
at Bagerhat, dated the 17th May, rgoo. 

(1) (1899) I. L. Re 36 Calc. 315. 
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who also left another son Jogendra Nath the husband of the other 


plaintiff Kamal Basini, | 

Under a Kabuliat dated roth Bhadra 1282, this howla was held 
by persons named Kudratulla and Baharulla under that Hara Nath 
and in that Kabuliat it was provided that interest had to be paid 
on the arrears at one anna per rupee per month or 75 per cent per 
year, 

On- that Jogendra Nath’s déath which took place on 2nd of 
December, 1885, that Narendra Nath and Surendra by their mother 
and next friend claimed his share under the terms of that Hara 
Nath’s will. 

` This suit was decreed in their favour by the Subordinate Judge 
of 24 Perganahs on 7th of October, 1890. This decision was re- 
versed by the Honourable High Court on 3oth of August, 1892, 
and this decree of the High Court has been confirmed by their 
Lordships of the Privy Council on 22nd of February 1896.* 

Having recovered that decree in that Subordinate Judge’s Court, 
that Narendra Nath and Surendra Nath sued out execution thereof 
and took. possession of that share of Jogendra Nath and while thus 
in possession of the 16 annas share of the taluk they sued that 
Kudratulla'and Baharulla for rents for that howla and obtained a 
decree No. 490 of 1897. 

' In execution of this decree under execution case No. 59 of 
1898, that howla was sold and purchased by the defendant on 22nd 
of March, 1898. 

In the present suit interest was claimed on the arrears at thate 
stipulated rate of 75 per cent and the defendant contended that he 
is not bound to pay at that rate, the same being unusual and : exor- 
bitant. 

Following the case of Kali Nath Sen v. T. rrailobhya Nath 
Roy (1), the lower Court has disallowed the claim at the stipulated 
tate and a decree - has been, made for interest on the arrears at r2 
per cent per year. ; 

In appeal it is urged that the sale of the howla in that execution 
case No. 59 of 1898 not having. been at the instance of the 16 annas 
proprietors of the taluk, all that the defendant purchased was the 
right, title and interest of these judgment-debtors Kudratulla and 
Baharulla and as such he is liable to pay the interest at the stipulated 
rate, and as regards that case of Kak Nath v. T railokhya Nath (Y), 


‘it was urged that it was in respect of a raiyoti tenancy and as such 


it is not applicable to the present case of a howla tenure, 


(1) (1899) I. L. R 26 Calc. 315. 
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‘I have heard the pleaders on both sides. The judgment of 
their Lordships of the Privy Council is reported : Narendra v. Kamal- 
basini (1), and there is no dispute regarding the facts stated above 
and that suit No. 499 of 1897 was instituted and that salein execution 
ofthe decree in that case was held, at times when that Narendra 
Nath and Surendra Nath were admittedly not the 16 annas proprie- 
tors of that taluk and as such I am of opinion that what the defen- 
dant purchased was the right, title and interest of Kudratulla and 
Baharulla who executed Kabuliat. 

The next question is whether that Kudratulla and Baharullah, 
the executants of the Kabuliat, could have objected to the rate of 
interest being exorbitant and pleaded ron-liability to pay the same. 

It is admittedly a case of a howla tenure and not that of a ryoti 
tenancy, and the Kibuliat having been executed before the passing 
of the Tenancy Act, it is distinguishable from that case of Kali 
Nath v. Trailokhya Nath (2). But the stipulated rate of 75 per 
cent. appeirs exorbitant, and’ the rule of law relating to hard and 
unconscionable’ bargain applies and under the circumstances the 
decree: made ‘by the lower Court isa proper one and this appeal 
sball be accordingly dismissed. Considering the” circusmtances 
. attending the case I allow no costs to the respondent.” 

"Against this decree the plaintiffs appealed. 


Babus Mohendra Kumar Mittra and Jnanendra Nath Bose for 
the Appellants. 


Babu Surendra Chandra Sen for the BADEAN 
"The judgments of the Court were as follows : 


“Maclean C. J. : The rate of interest in this case is exorbitant, 
but the parties have made their own bargain, and I do not see upon 
what principle we can make a fresh bargain for them There are no 


circumstances in this case of oppression, or undue influence, nor ` 


any equitable considerations which would give us a-right to inter- 
fere upon the ground that the bargain was an unconscionable onc. 
Much reliance has been placed on the' judgment of Mr. Justice Ram- 
pini in the case of Kali Nath Sen v. Trailokhya Nath Roy (2), 
where he says that under circumstances such as the present, a fresh 
contract must be regarded as having been entered into between thc 
landlord and the purchaser, I am unable to concur in this view. ` : 

The appeal must be allowed and the appellant must have inter- 
estup to the date ofthe suit at 75 per cent. per annum after tbat 
date until realization. ° i 


(1) (1866) I. L. R. 23 Calc. 570. (a) (1899) I, L. R, 26 Calc. 3154 
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Civit. We make no order asto costs either of this Court or of the. 
1903. Courts below. : 
med 

Narendra Geidt J.—I concur. 
Maniruddi, A. T, M. © Appeal allowed. 
Macho, C. 3. - 5 MÀ 
Before Mr. Justice Mitra aud Mr. Justice Geidt. 

Civie SARAT CHANDRA ROY CHOWDHURY 
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Revenue sale— Purchaser of an entire estate—Revenue Sale Law (Act XI of 
1850), Sec: 57 Froviso—Right of occupancy—'Laws in force’. 


Per curiam: The purchaser of an entire estate sold under Act XI of 1859 la 
under section 37 of that Act entitled to forthwith eject all under-tenants with cer- 
tain exceptions, and one of these exceptions relates to raiyats with rights of occu- 
pancy at fixed rents or at rents assessable according to fixed rules under the laws 
in force. The expression * right of occupancy! covers ‘ right of occupancy’ that 
might be acquired under laws promulgated since 1859 and is not limited to the . 

© - right that could be acquired under the rules laid down in Rent Recovery Act (X 
of 1859). - d 

Per Mitra F: The expression * such laws’ in the last clause of the proviso ta" 
section 47 of the Revenue Sale Law, refers to the Laws in force for the time being. 
This expression has reference to assessment or enhancement of rent and not to the. 
rules as to the mode of acquisition of occupancy rights, 


- 


Appeals by the Plaintiff. 
Suits to cject the defendants. `, 
The material facts appear from the judgments of the Court. 


Mr. Woodroffe (Advocate-General), Dr. Rash Behari Ghose and 
Babu Umakali Mukherjee for the Appellant. 


Babus Rajendra Nath Bose, -Digambar Chatterjee, Mohini 
Mohan Chakravarti and Joy Gopal Ghoshal forthe Respondents. 


*Appeals from Appellate decrees Nos. 3517 of 1900, 64 to 8s of 1901, 496 to 
515 of 1901, 1105 to 1108 of 1901 and 1543 of 1901, against the decrees of A. F. 
Stinberg Esq. District Judge of Rajshaye, dated the and January, 1900, reversing 
those of Babu Rajnarain Mukherji, Subordinate Judge cf Rajshahi, dated the 24th 
and goth September, and 10th and 15th October, 1898, and 23rd June, 1899. f 
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. The judgments of the Court were as follows : 


Mitra J.—The plaintiff is the purchaser of an entire estate sold 
for arrears of land revenue under Act XI of 1859. He seeks to eject 
the defendants who are, actual cultivators, on the ground that their 
interests have been ayoided by the sale. They on the other hand 
Plead that notwithstanding the sales their interests are protected by 
the proviso to section 37 of the Act of 1859. 

The lower Courts have found that the holdings of the defendants 
consist oflands held by them partly for more than twelve years 
and partly for less than twelve years. The first Court, however held 
that the two classes of lands were indistinguishable on the spot and 
decreed ejectment and mesne profits on the ground that the defend- 
ants having failed to make out, with respect to any specific parcel 
and parcels of land their occupation as raiyats for more than twelve 
years before the sale, were not protected under the proviso to sec» 
tion 37. TRe Court of first appeal did not disturb the finding of 
fact arrived at by the first Court, but assuming it to be correct came 
to the conclusion that the defendants were protected as they were 
* settled raiyats' under section 20-of Bengal l'enancy Act, 1885, 
and had under section 21 of the Act occupancy rights in all lands 
for the time being held by them in each particular village trrespec- 
tive of the period of occupation of each particular piece of land. 

The plaintiff kas preferred these second appeals and the main 
contention raised for him is that the defendants are not enti.led to 
take advantage of the provisions contained in sections 20and er of 
the Bengal lenancy Act and that -their defences ‘must fail on their 
failure to make out the existence of rights of occupancy as created 
by Act X of 1859, the only law contemplated by the framers of 


Act XI of 1859. 


The purchaser of an entire estate sold under Act XI of 1859 is: 


entitled to forthwith eject alundertenants- with certain excep- 
tions, and one of these exceptions relates to raiyats with rights of 
occupancy at fixed rents orat rents assessable according to fixed 
rules under the Jaws in force. Is the expression “right of occu- 
pancy” limited to the right that could be acquired under the rules 


laid down in Act X of 1859, or does it also cover “ right of occu- . 


pancy” that might be acquired under laws promulgated since 
1859? —— 

- The history of the laws made fer the protection of the raiyats 
in Bengal and of the sale laws in particular, so farasthey refer to 
them seems to indicate that the legislature did not in enacting the 
proviso to section 37 of Act. XI of, 1859 ‘relating to occupancy 
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raiyats intend to limit the right as contended for by the appellant. 
If it were so, appropriate expressions indicative of the limited pur- 
pose could have been used. . 

The framers of the Regulation Code of 1793 stated with the 
idea that khudkasht raiyats were not liable to ejectment, if they 
agreed to pay rent at the Pergana rate “the rate of the Mirikhdyndy 
of the pargana" (Regulation VIII of 1793, section 60 clause 2), 
Ejectment of raiyats was practically unknown in those days and the 
enhancement of the rents of Khudkasht raiyats beyond the pargana 
rates was practically forbidden. The Code of 1793, therefore, dealt 
largely with the relative rights of the proprietors of . estates, and 
defendant talukdars and other intermediate holders and farmers 
of revenue, and had litt'e to say about the actual cultivators or. 
raiyats. Á distinction was however made between Khudkasht 
raiyats, and resident cultivators and Zaikashéi raiyats, or non-resi- 
dent cultivators. The former, as we have seen were pretected from 
eviction provided they paid rent at the customary rate ; the latter 
were liable to ejectment at the option of the landlord. By section 3 
of Regulation I of 1793 of the Governor-General in Council retained . 
the power to enact laws necessary for the protection and welfare of 
raiyats and other cultivators of the soil. No laws, were, however, 
enacted for the protection of raiyats other than KAAudkaské until 
the year 1859. During the period between 1793 and 1859 the 
difference between the two classes of raiyats had become thinner 
and thinner and by the middle of the last century it was 
found that legislation was urgently needed for the protection of the 
raiyats of the latter class, 


Act X of 1859 swept away the distinction that had erate 
been made between Khudhkasht and Patkasht raiyats and a new 
classification of raiyats was introduced by it. Raiyats were divided 
by the Act into two classes: raiyats having rights of occupancy- 
and raiyats not having rights of occupancy. Section 6 of the Act 
provided that all raiyats holding and cultivating land for twelve, 
years and upwards would have rights of occupancy.. Section 8 laid 
down that other raiyats would not have the right. Raiyats with 
rights of occupancy were sub-divided into raiyats holding at fixed 
rates and raiyats not. holding at fixed rates. A raiyat 
holding at uniform rent, from the permanent settlement of 1793 was, 
not liable to pay enhanced rent (section 3); while the other class 
of occupancy raiyats might under circumstances be made to pay ` 
rents at enhanced rates (section 17) but they were not liable to 
be ejected except for non-payment of rent, Residence in -the. 
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: village ceased to be a cause of superiority of status and’ freedom 
froin ejéctment at the will of the landlord was a privilege due’ not to 
-residence in the village but to the period of occupation of land ‘as 
raiyat.. 

The earlier laws Dod sales for arrears of larid revenue viz., Regu- 

lation, XI of 1822, Act XII of 1841 and Act I of 1845 exempted, 
‘from liability to cancellation on sale for arrears all Jona fide engage- 
ments made by the defaulters with KAu@kash¢ raiyats. No protec- 
tion was given to Zaikash/ raiyats. The abolition however of the 
distinction between these two classes by Act X of 1859 necessitated 
an alteration in the sale law as to avoidance of encumbrances, Act 
XI of 1859 accordingly embodied in the proviso to seclion 37 the 
necessary corollary to the change in the law as to the status of 
raiyats. Instead of “ bonafide engagements with ž4udkasht raiyats 
we have in the proviso to section 37 the” words “eject any raiyat 
having a rigft of occupancy at a fixed rent orat a rent assessable 
according to fixed rules under the laws in force." The privilege 
which Kiudkasht raiyats had was extended to patkasht raiyats as 
‘well, if they could show occupation for 12 years. Butas is clear 
from subsequent legislation, ie. Act VIII of 1885 the framers of 
Act X of 1859 had omitted to safeguard the rights of all Xhudhasht 
raiyats and had practically taken away a right which the latter had 
by customary law and the Regulations and Acts passed since 1793. 
Length of possession “had very little to do with their status and 
Khudkasht raiyats occupying land for less than twelve years lost by 
Atts X and XI of 31859 the right they had which is freedom from 
eviction notwithstanding occupation for a smaller number of 
“years. 
. Act VIII of 1885, however, partly restored to KAudkashi raiyats 
theright which .was taken away by Act X of 1859, The “ Settled 
raiyats" have now certain privileges as to holding land irrespective 
of the length of their occupation of such land. "These privileges are 
given by sections 20 and 21 of the Act. The means of acquisition 
of rights of occupancy are enlarged in one sense but only restored 
inanother. Iam therefore of opinion that unless there is anything 
in the proviso to section 37 of Act XI of 1859 to limit its operation 
to rights acquired by the means indicated in Act X of 1859 the 
proviso should be extended to rights denoted by the same name 
though acquired by the extended means. indicated in Act VIII 
of 1885. 

The proviso to section 37 protects rights of occupancy. The 
expression is general and the same general expression is used in Act 
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X of 1859 as well as Act VIII of 1835. There is nothing inthe 
latter Act to indicate that its operation as to the extended means 
of acqusition of the right of occupancy should not affect a purchaser 
ata sale for arrears of Government revenue. We ought to give a 
beneficial construction to the statute a construction which tends to 
protect rights created by the law and to advance the remedy. The 
increase bundle of rights which the expression now imports fits id 
with the object of the proviso to section 37, i. e. the protection of 
statutory rights notwithstanding sale for arrears. 


Stress has been laid on section 193 clause (c) of the Bengal 
Tenancy Act which lays down * Nothing in this Act shall affect any 
enactment reiating to the avoidance of tenancies and encumbrances 
by asale for arrears of Government revenue." But the extended 
connotation of the expression “right of occupancy " does not affect 
Act XI of 1859, so far as it relates to avoidance of tenancies and 
incumbrances. The defendants do not say that the provisions con- 
tained in : hapter XIV of Bengal Tenancy Act relating to the avoi- 
dance of encumbrances should have been adopted by the plaintiff. 
They do not act for protection under section 160 of the Act or say 
that the procedure as to avoidance of encumbrances as laid down 
in secuen 167 of the Act should be alopted. They submit to the 
application of section 37 of the Act XI of 1859. 

The discussion at the bar his also turned upon the words 
"under the laws in force” on the proviso to section 37 as contra- 
distinp wished froin the words used in the preceding clause “any law 
for the time being in force.” I am of opinion, however, that the dis. 


‘cussion is nut relevant, as it seems to me to be clear that the use 


ot these expressions has relation to rules of enhancement of rent and 
not to the character of the holdings protected from eviction. The- - 
penultimate clause of section 37 refers to enhancement of rent of 
lands hel.l in leases whereon dwelling houses, manufactories of other 
permanent buildings have been e ested or whereon gardens, tanks 
etc. have. heen made, and such enhancement is said to be regulated 
by any law fo* the time being in force. The last clause of the section 
containing the proviso takes away from the purchaser the right to 
eject occupancy raiyats or to enhance their rents at his pleasure. 
It speaks of two classes of occupancy raiyats: (1) raiyats having right 
of occupancy at fixed rents and (2) raiyats whose rents are not fixed, 
but whose rents are liable to assessment according to rules prescrib- 
ed by the lawa in force and not otherwise, Speaking of enhancement 
of rent where that is possible, i. e. of the second class, the right to 


‘enhance is limited according to the rules prescribed in “ such 
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laws? The expression “such laws " in the last clause must neces- 


‘sarily refer to the Jaws in force, for the time being. Having used the 


t 


expression “for the time being," in the ‘penultimate clause, the 
framers of the Act evitiently thought it necessary to repeat it in the 
last clause. The reference "to Jaws in force” in both the clauses 
cannot but be to assessment or enhancement of rent and not to the 
rules as to the mode of acquisition of occupancy rights. 

The only other question argued in these appeals relates to the 
rate of interest on thé arrears of rent decreed to the plaintiff, In- 
terest has been allowed at 6 per cent. per annum. The contention-on 
behalf of the plaintiff appellant is that r2 per cent. per annum is the 
legal rate under section 67 of the Bengal Tenancy Act and there 
Was no reason why it should be reduced to 6 per cent. We are of 
opinion that this contention is right. The section provides that 
arrears of rant shall carry intetest at 12 per cent per anfium. 


We accordingly modify the decrees of the lower appellate : 


Court to this extent. The modification, however, is slight and 


` cannot affect the question of costs. The appellant must pay the 


costs of the respondents. 

Geidt J :—The appellant a purchaser at a sale for arrears 
of Government revenue sued to eject the respondents from their 
holdings. The lower appellate Court has held them to be occupanoy 
ralyats, and has refused to eject them not only from the lands 
which they have held in the village for r2 years but from other land 


which they have held for less than that time on the ground that they ` 


have acquired occupancy rights in the latter class of lapds under 
sectión at (1) ofthe Bengal Tenancy Act. 

It is contended on behalf of the appellant that he is entitled to 
eject the respondents from all lands which they have not held 
continuously for r2 years and the main question to be decided 
in these appeals is whether that contention is correct. 

The purchaser of an estate under Act XI of 1859 by section 37 


‘of that Act acquires the estate free from all encumbrances imposed 


since the permanent settlement and is entitled to avoid and annul 
all undertenures and forthwith to eject all undertenants with cer- 
tain exceptions with which we are not now concerned. At the end 
ofthe section is à proviso and the construction of certain words in 
that proviso is the main matter that was debated atthe hearing of 
these appeals, ‘The words to be interpreted are the following :— 

* Provided always that nothing in this section shall be construed 
to entitle any such purchaser to eject any raiyat having a right of 


oscupancy at a rent assessable according to fixed tules under the laws 
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in force,” The learned Advocate-General on behalf of the appellant 
contends that the expression “ raiyat having a right of occupancy” 
must be read as referring only" to such raiyats as would have a 
right df occupancy under the laws in forcfat the time that Act 
XI of 1859 came into operation, and that the expression cannot 
be construed as the l:arned District Judge has construed it to mean 
a raiyat having a right of occupancy under the laws for the time 
being in force. In support of this contention the learned Advocate- 
General quotes clause (c) of section 195 of the Bengal Tenancy 
Act which lays down that “ Nothing in this Act shall affect any 
enactment relating to the avoidance of tenancies and incumbrances 
by a sale for arrears of Government revenue,” On behalf of the 
respondents it is urged that the words * under the laws in force” 
means “under the laws in force for the time being" ‘and that they 
qualify not merely the words “at a rent assessable according to fixed 
rules,” but the whole phrase “a right of occupancy ata rent 
assessable according to fixed rules.” 

The learned Advocate General founds his argument on n the 
rule observed in Courts of law that an Act must be construed as if it 
was being interpreted the day after it was passed—a rule quoted by 


"Lord Esher in ZA Longford (1). If this rule be observed in the pre- 


sent instance then the proviso according to the appellant can apply 
only to those raiyats who could acquire occupancy rights the day 
after Act XI of 1859 came into force. But I would observe that 
.this argument proceeds not on an interpretation, but on an applica- 
tion of the "Act. No doubt if a Court had to decide on the day 
after thé Act was passed whether any particular raiyat were protected 
,by the proviso, it could only hold that those raiyats were protected 
who had acquired at that time a right of occupancy. The question 


_could hardly arise at the time whether a right of occupancy meant a 


rigat of occupancy according to the laws then in force, or & right of 
-occupancy according to the laws for the time being in force, 
but if we suppose that such a question could have arisen the answer 
would have been governed by the same considerations as are 
presented to us on the present appeal. In the case of Zhe Zang 
ford (1), just cited, the question was whether an action in vem could 


be brought against the Langford without a month's notice 
being given, and the answer to this depended on'the construction 


ofan enactment that “no action in any of His Majesty’s Court 

-of Law to which the Dublin Steam Packet Company -shall be liable 

in respect of any damage or injury done to other vessels should 
(t) (1889) L, R. 14 P. D. M. : 


Voi. KAN | ' — ricH COURT., 

be. brought against. the said Company unless one month's notice 
should have been given in writing." The ground of the decision 
in all the judgments delivered in that case was that “action” in the 
above enactment did not apply to actions ên zem. Lord Esher M. 
R., however, also based his judgment partly on the rule that an Act 
must be construed as if one were interpreting it the day after it was 
passed and he observed that at the date of the enactment then under 
consideration the Admiralty Court was not a Court of law and there- 
fore the action against the Langford brought in that Court was not 
barred by the absence of a month's notice. The learned Advocate- 
General does not press the analogy of this case so far as to say that 
only those rights of occupancy inexistence at the time of the passing 
of the revenue sale law are protected, but he would extend the pro- 
tection.to the same kiwds of occupancy and would exclude all Ainds 
of occupancy right that were not then in existence. 

The terms "right of occupancy " and “ occupancy raiyats” are 
so far as I know particular to Indian Law in the sense in which they 
are there used, and they occur as was conceded in the course of 
the argument in no legislative exactment before Act X of 1859. 
That Act however as was pointed out by my learned brother at the 
hearing though it received the Governor-General’s assent on the 29th 
April 1859, only came into force on the rst of August of that year. 
But the Revenue Sale Law Act XI of 1859 which we are now con- 
sidering received the Governor-General’s assent on the 4th May 
1859, and from the wording of section 3 and from the fact that no 
term for its commencement was fixed seems to have come into 
opejation at once. If this account be correct the conclusion to 
which the learned Advocate-General's argument would lead us would 
"be this:;—That though there was on the statute Book an Act not yet 
in operation dealing with occupancy rights, the Revenue Sale Law 
in according protection to occupancy rights was extended to protect 
only such right as could be acquired under a law that would be 
displaced within three months of the coming into effect of the former 
law. Butthe use of the phrase right of occupancy in section 37 
of the Revenue Sale Law identical with a phrase used for the first 
time in the Rent Act previously passed seems to make it clear that 
the occupancy rights to be protected after the Rent Law came into 
operation, would be those that were created or recognised by that 
law. This consideration. is of itself sufficient to show that the inter- 
pretation which the appellant would put on the words which I have 
quoted from section 37 is not correct. 

-“ Rights of occupancy " and “occupancy raiyats" are terms well 
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understood. An occupancy raiyat is one whose holding of the land 
is not limited to any particular term and -who cannot be ejected 
except under a decree of Court. He is opposed on the one hand 
to a tenant who holds for a definite term and on the other hand to 
a tenant at will. The right of occupancy has substantially the same 
meaning now as it had when the Revenue Sale Law was passed. It 
is true that a right of occupancy can be acquired more easily now 
and by other methods than was possible in 1859. But the right 
considered in the abstract is the same and the idea denoted by 
the term is the same. The method by which the right is acquired 


_makes no difference in the right when it is once acquired. I would 


therefore hold that the word right. of occupancy in section 37 covers 
the right of occupancy now in existence. This view of the law is in 
accordance with the rule of construction on which the appellants 
rely that an Act must be construed as if it were being interpreted 
the day after it came into force, and it does not conflict With section 
195 (c) of the Tenancy Act The Revenue Sale Law is in no way 
affected by that Act. No form of tenancy is protected which was 
voidable under that law. A right of occupancy was protected by 
section 37 and it is the same right of occupancy which is protected 
if the view before enunciated is correct. . 

I am of opinion that the judgment appealed against is correct 
in holding that the respondents cannot be ejected from any lands 
to which they have acquired a right of occupancy in the manner 
provided by the Bengal Tenancy Act. 

I agree with Mr. Justice Mitter in the modification which he prg- 
poses to make in the decree of the lower Court as to the rate of- 
interest, and also in the order as to costs. 


^. T, M, Appeals dismissed e decrees modified, 
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Before Sir John Woodroffe, Knight, Judge, Sir Charles Chitty, 
` Knig ight, Judge, and Sir Syed Shamsul Huda, Knighi, Judge. 


AMRITA LAL ROY AND OTHERS 
D. 


SECRETARY OF STATE FOR INDIA iN Counct.* 


Revenue sale—&Revenue Sale Law (Act XI of 1859), Secs. 43, 58—Notices under 
sections 6 and 7 of Act XI of 1859, signed by Sub-Deputy Collector, if valid— 
Burden of praof—Collector, if can bid—Substantlal — injury —General 
ground in appeal to Commissioner—JIllegul action or irregularity in the con- 

- duct of sale, — 


Per Woodroffe and Chitty FY. (Shamsul Huda F. Contra) : The Collector's 
-~ peon, asa matter of form, opened the bidding with an offer of Re. r. The 
Collector never entered into the competition, made no further bid, the sale was 
conducted with | perfect fairness and the three bidders who were competing, raised 
the price to Rs 5o at which amount they stopped : 


Held, that the Collector was not precluded by the initial bid of Re.1 from 
taking over the estate under the provisions of section 58 of the Revenue Sale 
Law 1 'Halimannissa v. Secretary of State (1) distinguished. 


Per Shamsul Huda 3: Thatsection 58 of the Revenue Sale Law was not 
applicable 


The principle laid down by the Judicial Committee in Balkishen v.-Simp- 
ton (2), that when there are no arrears to justify a sale under Act XI of 1859, the 
sale is without authority and the civil Court has jurisdiction to declare. the sale 
void and the provisions of section 33 of Act XI of 1859.relating to an appeal 
to the Commissioner of revenue, does not exclude that jurisdiction, is capable 
of extension to a case where there has been no sale under the Act which requires 
to be®set aside. . 

Per Woodroffe and Chitty FF: A sale held under Revenue Sale Law is not 
invalid on account of the notices under sections 6 and 7 of the Act having been 
signed by a Sub-Deputy Collector instead of by the Collector or other officer 
authorised to hold sales under the Act. 


Per Chitty F: The Collector has the right, if he chooses, to bid for property 
on behalf of Government. If he once makes a bid, he is not subsequently pre- 
cluded from exercising his powers under the provisions of sectio 58 of Act XI 
of 1859. 


5 Letters Patent Appeal No. 4 of 1917, against the decision of Mr. Justice 
Newbould, dated the 3td April, 1917, in Appeal from Appellate Decree No. 
1055 of 1912, agaiust the decision of p. E. Gammiade Esq, District Judge 5f 
Farldpore, dated the 27th January, 1912, affirming that of Baba Satya Chatan 
Ganguli, Subordinate Judge Judge of Faridpore, dated the gtb, July, igro. 


(1) (1904) 1. L. R. 31 Calc. 1036. 
(2) (18985) L. Ri 35 L A, s513; I. L, R. 25 Cale, 833. 
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The Revenue Sale Law does not require the Collector to sign notices under 
sections 6 and 7 himself. 


The burden of proof is on the party alleging tha the notices under sections 6 
and 7 of the Revenne Sale Law ‘were nót signed Nay. the’ Collector or Deputy 
Collector but by a Sub- Deputy Collector who had no authority to sign them. 


It is not open to the plaintiff in 2 suit to set aside a revenue sale, to urge 
under cover of a general ground taken: ih his appeal before the Com missioner, 
specific irregularities other than those urged before the Commissioner : Gobinda 
Lalv Ramjanam (1) and Sheikh Mohammed v. gadunandas (2) followed. 

The plaintiff must show that by reason of irregularity complained of, he has 
sustained substantial injury. 

A case is within the purview of section 33 of Act XI of 1859 where the com- 
plaint is not want of jurisdiction to sell the property but illegal action or irregula- 
rity in the conduct of euch sale. 


Appeal by the Plaintiffs. 


Suit for a declaration that the revenue sale passed *no title to 
the defendant, the Secretary of State, and for setting aside the sale 


‘as being contrary to law and vitiated by various irregularities detail- 


ed in the plaint. ; 
The suit was dismissed by the primary Court. This decision 


‘was affirmed on appeal. A second appeal against that decree 


was heard by Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice’ Newbould, who differed and delivered following judg- 
ments : 


N. R. Chatterjea, J.—This appeal arises ‘out of a suit to 
set aside the sale of a revenue paying estate under Act XI of 18 59. 
The estate was sold for arrears of revenue for the “ January tis?” 
of 1908 on the 25th June, 1998, and was purchased by the Govern- 
ment for Rs. 5o. 

The plaintiff No. 1 who was the owner of the largest share in the 
estate, and the plaiutiff No. 2 who was the patnidar preferred appeals 
to the Commissioner, but the' appeals were dismissed for default. 
Thereupon the present suit was instituted for reversal of the sale. 
‘The plaintiffs alleged that the estate was worth Rs. 6,000, and it has 
been found that it is worth Rs. 3,000 

The Courts below dismissed the suit and the plaintiffs have 
appealed to this Court. 

‘| he first contention raised on behalf of the ident is that the 
sale was without. jurisdiction as "there was no arrears of revenue 
within the meaning of section 2 of Act XI of 1859, for which.the 
estate could be sold. Section 2 lays down what an "arrear of 

(1) (1893) I. L. Ri a1 Calc. 70. ' (3) (1905) 10 C. We N. 137° 
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revenue” is, It says “If the whole or a portion of a kist or instal- 
ment of any month of the era according to which the settlement and 
kistibandi of any mehal have been regulated, be unpaid on the first 
of the following montheof such era, the sum so remaining unpaid 
shall be considered an arrear of revenue." The kistibandi of the 
melial has not been produced in the case. But the various rodo&aris 
aud notices issued by the Collector (Exbibits 6 (a), 6 (b), 6 (c), 4 (8), 
4 (b), 4 (c) 4 (d), Cx, Dr to D4 referred to in the judgment of the 
Court of first instance) mention Rs. 89-15-9 as arrears of the January 
kist of 19:8. Ifthe amount was on account of the January Ai;/, 

“it could not, having regard to the provisions of section:2 of the Act, 
become an “arrear -of revenue" until the rst of February. The 
learned District Judge says that the last date of payment of the 
January Aisé was the 12th January. That obviously is wrong. There 
are 3 dates to be considered in connection with sales under the Act. 
The first is the kist or instalment,of payment fixed by the kistibandi of 
each estate. That kist if it remains unpaid on the first dayof the fol- 
lowing month becomes an arrear of revenue (section 2). The second 
is the date fixed by the Board of Revenue for each district as the 
latest day (in each quarter) for payment of all “arrears” (section 3), 
and lastly the date fixed for the sale. ‘The rzth January no doubt 
is one of the dates fixed by the Board of Revenue under section 3 
of the Act for payment of arrears of revenue in the district. But 
if the amount of Rs. 89-15-9 was due for the January Ais/, it did 
not become an arrear of-revenue until the rst February. It is 
contended on behalf of the respondent that the expression ‘‘ January 
Ais# in the judgment of the District Judge was a misuse of the 
words and that what was meant was the kist of revenue for a period 
before January, the last date of payment of which was the 12th of 
January, in other words that it was an arrear of revenue payable on 
that date, and we were referred to the copy of the Touzi ledger of 
the Collectorate in support of the contention. 

The ledger shows that Rs. 89-15-9 was payable on the rath 
January, 1908. If, however, the amount was for the January Ais/ 
8s the various robokaris and notices issued from the Collector show, 
the ledger would: not, in the absence of the kistibandi, help the res- 
pondent, because the revenue for the January 4is¢ did not become 
an arrear of revenue on the 12th January, and the entry in the 
register would be in contravention of the provisions of section 2 of 
the Act The learned Government pleader relied on the passage 
in the judgment of the Subordinate Judge where he refers to the 
statement of the son of plaintiff No, 2 who said that Rs, 89-15-9 
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were the arrears of revenue for which the mehal was‘ sold, and that 
the documents of the estate were with the defendant No. 3 and ob- 
serves that the pottah ought to have been produced by the plaintiff 
But the estate was sold for Rs. 86-15-9 qs the alleged arrears 
of revenue. Whether it constituted an “arrear of revenue” within 
the fneaning of section 2 isa question of law to be decided in the 
case. The statement therefore of the witness cannot prove that it 
was an arrear of revenue within the meaning of the Act. As for 
the plaintiffs not producing the Bundabasti pottah, it does not appear 
that the pottah was either with the plaintiff or even with the defend- 
ant No. 3. “All that the witness said was that the documents of 
the estate were with the defendant No. 3. The plaintiffs have 
produced various papers issued from the Collectorate in which ‘the 
arrear is expressly described as being for January kis,” and I think 
they are entitled to rely upon them. In the gth paragraph of the, 
written statement: the defendant stated that they early revenue of the 
estate is payable in 4 Ais/s and the sum of Rs. 89-15-9 for which the 
estate was sold was due in respect of the December kist. - The plain- 
tiffs, as already stated, produced a number of papers státing that 
the arrears were for the “ January kisi,” and the notifications of sale 
issued under section 6 of tlie Act described it as arrears of January 
talab, If the words “January kis?” or “ January Zu/a2" were loosely 
used as it is contended on behalf of the respondent, nothing was 
easier for the defendant than to produce the Kabuliat executed by the 
plaintiff and which would at once have shown the A/s/s. In the ab- 
sence of the K:s/ibundi, the plaintiffs are entitled to rely upon thé 
description appearirig in the papers issued from the Collectorate and 
there is no reason why we should hold that the expression “January 
hist? was used in the papers issued from the Collectorate in a loose 
way, or that it was used in a sense different from its plain meaning. 1 
have referred to the evidence on the point, only because the learned 
i Government pleader based his arguments upon it, but we are not 
entitled to go into evidence in second appeal whatever might have ` 
been the opinion: of the Subordinate Judge, the learned District 
Judge distinctly refers to the January Kist and so far as the finding 
of fact goes, we are bound by it. He, no doubt, says that the last” 
date for payment of the January Kist was the reth January, and 
that there “ unquestionably was .an arrear.” That however is a 
question of law to be decided with reference to the provisions of 
section 2 of the Act, and is not a finding of fact. “In Haji, Buksh 
Elahi v. Durlav Chandra Kar (1) the proprietor of an estate 
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stipulated for payment of the whole revenue within 28th June every 
year, and the revenue remained. unpaid on 28th June. The Col- 
lector directed the estate to be sold and it was accordingly sold on 


. 16th March, 1903; for non-payment of revenue for the. June instal- 


ment of 1903. The "Judicial Committee held that the revenue was 
not in arrear until the rst July, 1902, and the estate could.not be 
sold till 28th. June, 1903. lam of opinion that there was no arrear 
of revenue within the meaning of the Act on the 12th January, 1908, 
and the sale was therefore without jurisdiction (see-Balkishen Das 
v. Simpson (1). 

The next contention is that the purchase by the CÉflector was in 
contravention of the provisions of . section 58 of the Act and is 
therefore wholly invalid. It appears that at the first sale which 
took place on the 25th March, 1908 there were three bidders and 
one Chandra Kanta Mitra bid Rs. 135 and deposited the 25 per 
cent of the purchase money; but as he defaulted to pay the balance, 
there was an order for resale, and it took place on the 25th June 
1908. On that date there were three bidders present. The Col- 
lector commenced the bid at one rupee, the highest bid was by 
one Rajani Kant, and he bid Rs. 50, the Collector enquired whether 
there were further bids, and as no one offered higher, the ostate 
was purcHásed by the Government at Rs. 50. 

Now, under section 58, the Collector may purchase the estate on 
behalf ofthe Government only in two cases. The first is where 
there is no bidder and then He can purchase the estate for one 
wipee. Here there were three bidders present, and he therefore 
could not bid. The second is where there are bidders, and the 
hightst bid is insufficient to cover the arrears and /Aose accru- 
ing up to date of sale, and in such a case the Collector may take 
or purchase the estate on account of the Government at the highest 
amount bid. As pointed out by Brett and Mookerjee JJ. in the 


“case of Halimannissa v. Secretary of State for India (2), “that the 


highest bid here referred-to, is one not arrived at by competition 
between the Collector and’ ordinary bidders." They observed “ It 
appears to be clear that as in the first class of cases, the Collector 
is to take no action till he has ascertained that there are no bidders, 
so also in the second class of cases, the collector is to take no 
action till he has ascertained that the highest amount offered by 
the bidders present is insufficient jo cover the amount realizable. We 
do not think it would be a reasonable construction of section 58 

, (1) (898) L. R. 251. A. 151 (158) ; I. L, R. 25 Calc. 833 (842) 
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' to hold that it is open toa Collector to compete with the other 
-bidders and after he has been defeated and the highest bid deter- 


mined against him, that he máy turn round and claim the benefit 
-of the second part of section 58. If the collector chooses to enter: 
the ring'as an ordinary bidder he must be treated ss such, and in 
order to succeed he must outbid the other intending purchasers. 
If on the other hand he desires to take -advantage of the second 
part of section ,58 he must wait and see: whether the highest bid is 
or is not sufficient to cover’ the demand realizable. In the case 
before us the first bid of one rupee offered by the Collector was 
clearly not one under the first part of section 58 inasmuch as there 
was at least one person, the agent. of the defaulter ready to offet 
bids. When therefore the second bid of Rs. ro was offered if the 
Collector desired to purchase the property, the only course open to 
him was to advance his own bid, like any ordinary bidder. We 
must accordingly hold that the procedure followed byethe Collec- 
tor and the ptirchase made by him were not in accordance with 
the provisions of section 58 of the Revenue Sale Law.” The learn- 
ed Judges further observed that the sale “has been brought about 
by what must bé regarded as an abuse of the provisions of section 58, 
if indeed it may be regarded as a colourable compliance therewith, 
the consequence has been that a valuable property has passed into 
the hands of the Government for a nominal sum while the defaulting 
proprietor still continues liable for the unsatisfied arrears.” 

It is contended, however, on behalf of the respondent that in 
the present case the bid of one rupee was the customary (mamult§ 
or sarkari bid and that the finding of the lower appellate Court is 
that the Collector did not enter ‘the ring as a bidder and the bid’ 
was. made by the peons as a matter'of form. But in the first 
place, as pointed out by the Subordinate Judge, the peon made 
a bid of one rupee in ‘the presence of the Collector who did not 
forbid the peon to make that sarkari bid, and thatthe bid of one 
rupee could not have been a mamuli one since there was no such 
bid on the 25th March. Thé learned Subordinate Judge was of 
opinion that there was no doubt “that the Collector's acts were 
illegal as they were not in accordance with the provisions of sec- 
tion 58 of Act XI of 1859 and that'the sale is tainted by illegality.” 

The learned District Judge no donbt holds that the Collector 
did not enter the ring as a bidder, because, in his opinion, the bid- 
by the peon was made by him as a matter ofíorm. The finding 
however cannot be said to be a finding of fact. The statute does 
not recognize any bid of one rupee assa matter of form. . It 
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expressly lays down the case where the Collector may purchase the 
estate for one rupee. The peon surely did not take the bid of one 
rupee.against the order of the Collector, and if notwithstanding the 
express provision of the law, the Collector allows his peon to make 
the bid of one rupee, it must be taken to be his bid, and whether 
‘it be a matter of form or not, the legal consequences must ensue. It 
may be pointed out that in the case of Halimannissa (1) cited above 
there was also a bid of one rupee on both the dates of sale. The 
bids must have been made by the peon and not by the Collector 
himself, and I.am unable to see the force of the observation that 
the bid in the present case by the peon was not made on behalf of 
the Collector. Ifthe bid was made as a matter of form that itself 
shows that it was made on behalf of the Collector, and not by the 
.peon on his own behalf. But the bid sheet itself (which is signed 
by the Collector himself) shows that the one rupee bid was on 
behalf of the Government. The bids by the Government are 
shown thus “ Government 1. 5o" ie. the bids on behalf of the 
Government were one rupee and fifty rupees. The entry of Rs. 50 
is obviously incorrect because there was no bid of Rs. 50 on behalf 
of the Government, the estate was only purchased at the highest 
bid of Rs. so by the Collector on behalf of the Government. But 
as the estate was purchased by the Government for Rs. 50 it 
appears to have been mentioned as a bid on behalf of the Govern- 
- ment and at the foot of the bids, it was stated that it was “ sold to 
Govertiment for Rs. so only." Under the circumstances, the mere 
fact that Rs. so was mentioned as a bid cannot detract from the 
effeet of the entry of one rupee as a bid on behalf of the Govern- 
ment. ‘The facts in this connection are stated in the judgments of 
of the Courts below, and it is open to us to decide whether the 
purchase by the Collector was or was not illegal. I am of opinion 
that the Collector offered the bid of one rupee, and that being so 
he could not purchase the estate on behalf of the Government at 
the highest amount of bid made by another bidder Rajani Kant. 
The purchase therefore was in contravention of the provisions of 
section 58 of the Act. 

The question arises, however, whether the ground was taken in 
the appeal to the Commissioner, The learned Subordinate Judge 
appearentiy was under the impression that it was not when he 
observed: “Itis therefore that I remarked that it wasa pity that 
the illegality was not declared and specified in the grounds of appeal 

` since section :33 “Act. XI precludes the plaintiffs from raising new 
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Civit. grounds in the plaint.” The ground was not taken in the appeal by: 
1918. the plaintiff No. 1, although he took the general ground that the sale 
ww 


was not held in conformity with the provisions of Act XI of 1889. 
v. But jt is not open to the plaintiff in a suit to set aside a revenue 
f Pale ka ee sale, to urge under cover of a general ground taken-in his appeal 
before the Commissioner, specific irregularities other than those 
urged before the commissioner. See Gobind Lal Roy v Ramjanam 
Misser (1), and Sheikh Mohammed Aga v. Jadunandan [ha (2). The 
ground. however was taken. in the appeal by the plaintiff No. 2 to 
the Commissioner. The 6th ground of his appeal to the Commissioner 
runs as follows :— That it was illegal on the part of the Collector of 
Faridpore to bid and purchase the property for Rs..5o on behalf 
of Government under section 58 of Act XI of 1859, inasmuch as, it. 
does not appear that the bidders had refused to increase their bids.” - 
Itis contended on behalf of the respondent that the ground now 
taken on the point was not taken before the Commissioner in that 
form. That is true. But the invalidity of the purchase on behalf. 
ofthe Government under section 58 was taken, though the reason 
given for it is not the same as that which is urged in the present 
suit "The words "declared and specified " however would hardly 
include the reasons for the grounds, and I am of opinion that the 
objection to the purchase by the Collector under section 58 ofthe 
Act was sufficiently taken, though not in the precise form urged in - 
the present case. Besides the purchase by the Collector being in 
contravention of the provisions of section 58, no legal rights accrued, 
to the Government under the purchase, and in that view it need not 
have been specified in the grounds of appeal to the Commissioner. 

It is contended on behalf of the respondent that even if the pur- . 
Chase by the Collector was in contravention of the provisions of 
section 58, the only person affected was Rajani Kant whose bid..of - 
Rs. 50 was not accepted, and that'the plaintiff did not sustain any 
substantial injury by reason of the irregularity complained of. But the 
amount of the arrears for which the estate was sold was Rs. 89-t 9^ - 
(up to December 1907 according fo the defendant) and there must : 
have been arrears up to the date of the sale (25 June 1908). The- | 
estate was sold for Rs, 50 only, so that it was insufficient to cover the: 
amount for which the plaintiff was liable, and even after the sale of > 
his estate, he is liable for the balgnce of the arrears, and that cer- : 
tainly is substantial injury to him by reason of the irregularity. . 

The third contention is that the notifications of sgle under sec. 
tions 6 and 7 of the Act not baving been signed by the Collector or 
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other officer authorised to hold sales under the Act, the sale pro- 
ceedings are void, The notices were signed by one B. K. D. Gupta 
a Sub-Deputy Collector (and nota Deputy Collector as stated 
in the judginent of the Court of appeal below). It appears from 
the Collector’s general order book that he was authorized by the Col- 
lector to sign processes, and the learned District Judge is of opi- 
nion that there is no provision in the Act requiring notices to be 
signed by the Collector himself, nor is there any rule prohibiting 
delegation of his duty by the Collector to any of his subordinates. If 


the issuing of notifications includes the act of signing the notices, ^ 


the Sub-Deputy Collector certainly was not an authorized person, 
. because under the rules framed by the Board of Revenue it is the 
Commissioner of Revenue who can authorize any Officer subordinate 
to him to legally exercise the powers of a Collector to hold sales of 
land, and the word “ Collector ” in section 61 of the Act includes 
a Deputy Collector or other officer exercising by. the authority of 
Government the powers of a Collector ora Deputy Collector. B. K. 
* D.'Gupta was not a Deputy Collector, and he does not appear to 
havé been authorized by the Government to exercise the powers of 
a Collector or a Deputy Collector, nor does he appear to have been 
. &uthorized by the Commissioner to hold sales under the Act, and 
the -fact that he was authorized by the Collector to sign processes 
would not authorizé him to sign notices of sale under the Act, 
if that is to be done by the Collector or other officer authorized 
te hold sales under the Act. We were referred by the learned 
counsel for the appellant toa passage in the judgment in the case 
of Baijnath Sahai v. Ramgut Singh (1), where Lord Davey 
‘observed * It is unnecessary for their Lordships to point out the 
necessity there is when power is given to a public officer to sell the 
property of any of His Majesty's subjects that the forms required by 
the Act, which are matters of substance should be complied with. ” 
These observations, however, were made in connection with the cer- 
tificate procedure under the Public Demands Recovery Act, in 
which there is a distinct provision that the certificate is to be signed 
by the Collector himself, There is no such provision in Act XI of 
1859. The Collector or other officer authorized to hold sales under 
the Act is required to issue notification, and it is contended 
on behalf of the respondent that itis sufficient if he settles or directs, 
that notices should be issued and the power of signing the notices 
may be delegated to a subordinate officer as was done in the present 
Case by the general order of the Collector. 
Q) (1896) I. Li R. 23 Calc. 775 (787). 
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It is pointed out on the other hand, on behalf of the appellant, 
that there is no evidence to show that it was the Collector who 
directed the notices to be issued in the present case. Here the 
notices were signed by the Sub-Deputy Colfector for the Collector, 
but there is no provision in the Act authorizing the Collector to 
delegate this function to a subordinate officer. As however the 
appellants must succeed on other grounds, I do not think it neces- 
sary to decide finally whether such delegation is permissible. 

The last contention is that the notices under section 7 were 

-served in the Pangsha police station, where as the lands of the 
estate are situated within the police station of Baliakandi where no 
notices were served at all. | 

This appears to be so'from the returns submitted by the serving 
peon. The learned District Judge overruled the contention on the 
ground that the third issue did not specifically raige this point. 
But the issue should be read with reference to the pleadings in the 
suit. The plaint (paragraph 5 Ina), distinctly raised the question, 
and the 3rd issue às framed was, sufficiently wide to cover it. It 
was also expressly taken in the grounds of appeal to the Commis- 
sioner. The returns submitted by the peons bear out the contention 
and under the circumstances the Courts below ought not to have 
thrown out the contention. The learned Judge refers to the fact 
that the ruling in Rajrani Dassi v. Ganesh Proshad Mohapatra (1), 
had not been made when the plaint was filed or the issues were 
framed and observes that “ before the ruling the High Court had 
never made a distinction between admissibility of evidence of service 
ina wrong mehal after the grant of a sale certificate under the 
Revenue Sale Law. Iam therefore not inclined to believe that the 
appellants intended specifically to put this matter in issue. ” 

But as stated above the plaint distinctly raised it, and the non: 
publication of notices under section 7 referred to in the issue can have 
reference only to the non-publication complained of in the plaint. 
The plaintiffs might not have been able to rely on the point if the 
case of Rajrani Dassi (1) had not been decided in that way before 
the trial in the present case took place, but that would be no ground 
for over-ruling the contention if it was set up in the plaint, . 

The learned Judge observes that there is a conflict of decisions 
between that case and the ase of Sheikh Mohammed Aga v. Jadtt- 
“nandan Jha (s), as to the effecf of section 8 of Act VII of 1868. 
But the question whether that section. would prevent the plaintiffs 
from proving that the hotice was served in a wrong mehal was not 
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considered in the case of Sheikh Mohammed Aga v. Jadunandan 
Jha (1). It is unnecessary however to discuss this question, because 
assuming that section 8 of Act VII of 1868 does not cover d case of 
service of notice in a wrong mehal, it has been laid down in several 
cases that the object of the notification under section 7 of Act XI 
of 1859 being to give notice to the raiyats not to pay rent to default- 
ing zemindars, non-service of such notices -cannot occasion any loss 
tó the defaulter and cannot be a ground for invalidating the sale. 
Had the matter been zes integra I would have been prepared to hold 
that although the direct object of the notice under section 7 
might be to give notice to the raiyats not to pay rent, such notice 
-has the effect of giving great publicity to the fact that 
the salé is going to take place, and making it known to 
the zemindars and other people in the neighbourhood who would 


naturally be more interested in purchasing the estate, and non- | 


service of tlfe notice under section -7 is a material irregularity. As 
however a contrary view has been taken in a series of cases (see 
Gobind Chundra Gangopadhya v. Sherajunnissa Bibi (2) ; Mahomed 
Azhar v. Raj Chunder Roy (3); Asimuddin Patwari v. The Secre- 
tary of State for India (4) ; Sheikh Mohammel Aga v. Jadunandan 
Jha (1) it must be held that the non-service of notice under section 
4 does not invalidate a sale. 

The plaintiffs, however, I think are entitled to succeed on the 
first two grounds stated above. Thesale must therefore be set aside 
as invalid, and the suit decreed accordingly, by setting aside the 
decrees of the Courts below 


Newbould J :—This isa second appeal bs plaintiffs against & 
decree d'smissing a suit to set aside a sale of an estate for arrears 
of revenue under the provisions of the Béngal Land Revenue Sales 
Act XI of 1859. 

The first peint urged at the hearing of the appeal is based on 
the decision of the Judicial Committee in the case of Haji Bux 
Elahi v. Durlav Chandra Kar (5). Itis contended that in the 
present case as in that case, the estate was put up to sale for an 
arrear of revenue before the latest date fixed fer its payment and 
that the sale was, consequently without jurisdiction. The liability 
of an estate to sale under the Act depends on three dates. . The 
first is the date on which the instalment of revenue is payable 
under the terms of the settlemfent., If it is not paid on this 

- (1) (1905) 10 C. W. N. 137 (2) (1882) 13 C. La R. 1. 
43) (1893) I. L. R 21 Calc. 360. | (4) (2893) T. L. R. 21 Calc. 354; 
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date under section 2 of ths Act it does not become an arrear of ` 
revenue until the first of the following month which is the second 
date. And though the unpaid sum has become an arrear of reve 
nue the estate is not Hable to sale under the Act unless this 
arrear of revenue remains unpaid on the latest day of payment. 
This, the third date, under section 3 of the Act has to be deter- 
mined for each district by the Board of Revenue. In the Faridpur 
District where the estate is'situated the dates fixed under section 
3 as the latest days of payment are 28th June, 28th September, rath 
January and 28th March of every financial year. The estate was 
first put up to sale on the asth March 1908. It was subsequently 
resold on account of default by the purchaser but this is irrelevant. 
to the present argument. Whether the sale on the 25th March, 1908, 
was with or without jurisdiction depends on whether there was or 
was not an “arrear of revenue ” as defined by section 2 previous 
to the rath January 1908, the “latest day of payment ” under section 
3 previous to the sale. Whether there was such an arrear depends 
on whether there was an instalment of revenue due according to 
the terms of settlement before the 1st” January. The difficulty in 
this case arises from the fact that at the trial neither party have 
any evidence as to the terms of the settlement &nd: there is conse- 
quently no finding as to the actual date when the unpaid instalment 
of revenue was primarily payable. The plaintiff appellants rely on 
certain robakaris and notices issued by the. Collector Exhibits 6 (a), 
6 (b) 6 (c), 4 (a), 4 (b), 4 (c) 4 (d) Cx, D and Dr to D4 which 


“mention the January kist of 1908. But as remarked by the learned 


Subordinate Judge some of these documents also refer to January 
12th, 1908, as the latest day of payment. Relying on this ard on 
the fact that the plaintiffs have not produced the Governmerlt. - 
bandbasti pattah, he has held that what is called the January kist 
was in reality the December kist as alleged in the written statement 
for which the latest date of payment was the rath January. The 
learned District Judge in his appellate judgment has not gone into 
these details, but has held that the last date of payment for the 
January kist was the rath January. As his is a judgment of 
affirmance he must be held to have supported the finding of learned 
Subordinate Judge that the sum of Rs. 89-15-9, which both Courts 
find to have been arrear of revenue on the rath January, was pay- 
able for the December kist The findings of the two lower 
Courts amount to this that what might be expected to happen, has 
happened. As the proprietor is safe provided he pays his revenue 
before the latest day of payment, the earlier date on Which 
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‘it is payable unler the terms of settlemént has been lost 
sight of in practice and the later date on which the kist-must be 
paid is called the kist date, That is to say, the kist referred to as 
the January kist js*not the kist payable in January under the 
Aistibundi but the kist for which the latest day of payment falls in 
January. Whether an unpaid instalment of “revenue is'an arrear of 
revenue is a question of law so far as it depends on the application 
of the provisions of Act XI of 185). But whether .the unpaid 
amount Ré, 89-15-9 was payable according to the terms of the 
settlement in December 1907 or January 1908 is a question 
of fact. . The Court of first instance has’ found that it was payable 
in December and as this finding has not been reversed by the lower 
-appellate Court it is binding on us as a Court Of second appeal.- On 
this finding it follows that there was an “ arrear of revenue" on the 
rst Januar 1908 and as this arrear was unpaid on the “ latest day 
of payment” the rath January 1908 the'sale on the 25th March 
1908 was not without jurisdiction. JI therefore hold that the first 
contention of the appellants fails. | 
The second point taken by the appellants is that as the bidding 
opened with a bid of one rupee on behalf of the Secretary of State 
the Collector was not legally cntitled to purchase the property for 
Government at. the highest bid that was made. It is found by the 
lowér appellate .Court that when. the sale was finally held a peon 
opened the bidding with a bid of one rupee as a matter of form 
according to custom, Even if it be held that this was a bid on be- 
half of the Collector I cannot see why this should deprive’ the 
Collector of his statutary right under section 58 of Act XI of 1859 
to, purchase the estate on account of the Government at the highest 
amount bid, if the highest bid be insufficient to cover the arrears. 
‘The real meaning af the preliminary bid of one rupee is that the 
Collector ‘gives notice that he intends to exercise his powers under 
section 58. If there is no bid the Collector would purchase, tne 
property at one rupee under the first provision of the section, 1t 
there were a bid of one rupee only the Collector would still purcnase 
the property at that price under the second provision of the section, 
Consequently it would be useless for an intending bidder to mare a 
bid not exceeding one rupee and the calling out by the peon of a 
Government bid of one rupee merely announces thal. The facts of the 
case of Halimannissa Chowdhrani v. Secretary of State (1) can be 


_distinguished from the facts of the present case and cannot be held . 


“to lay down as a principle of law that the commer cement of the 
(1) (1904) I. L. R, 31 Calc. 1036 ; 8 C. W, N. 880, 
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bidding according to. the usual practice witha bid of one rupee for 
Government prevents the Collector from taking advantage of the 
provisións of section 58. Ifthe sale is conducted fairly as was done 
in the present case I can ste no objection to this practice. 

I am further of opinion that the plaintiffs appellants are prevented 
hy the provisions of section 33 of the Act from raising this contention. 
This was not declared and specified in the appeal of either plaintiff 
to the Commissioner. The only ground that has any reference to 
section 58 is ‘the sixth ground in the appeal to the Commissioner 
of the second plaintiff Surja Kumar Lahiri, the patnidar of the estate 
sold. This ground is as follows: ‘That it was illegal on the part 
of the Collector of Faridpur to bid and purchase the property for 
Rs. soon behalf of Government under section 58 of Act XI of 
1839 inasmuch as it does not appear that the bidder had refused 
to increase their bid.” Had this ground beeg set out 
with the omission of the final portion commencing from 
the words ‘inasmuch “as” it might perhaps be held to cover 
the point now urged. But when a ground which has been found to 
be untenable was specified, an entirely different ground, though 
covered by the preliminary general ground, must be held to have 
been excluded. As pointed out by mein my judgment in Radha 
Charan Das v. Sherfuddin Hossein (x), the effect of the Privy 
Council decision in the case of Lala Mobaruk Lali v. The Secretary 
of State (2) is to annul to a very great extent the distinction: 
between illegalities and irregularities in applying. the provisions of, 
section 33 and I hold that the present objection to the legality of the 
Collector’s action under section 58 was one that could not be raised 
in a civil suit if it had not been specified in the grounds of appeal 
to the Commissioner. I therefore hold that this second contention 
of the appellants fails both on the merits and on the ground that 


section 33 of the Act precludes the plaintiffs from raising it in this 


suit, : f 

The third point taken by the appellants is that the sale préceed: 
ings were void as the notices under sections 6 and 7 of the Act’ ' 
were signed by a Sub-Deputy Collector instead of by the Collector - 
or other officer authorised to hold sales under the Act. The argu- 
ments on both.sides are fully set out in the judgment that has 
just been delivered by my learned brother and itis unnecessary for - 
me to repeat them. It is enough to state that I ‘accept the 
contention on behalf of the respondents that there has been a ` 

(1) (rota) L L. R. 41 Calc. 276 (284). T SATA 

(2) (1885) I. L. R.. 11 Calc, 200, ’ us ; es 
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sufficient compliance with the provisins of the Act if the Collector 
or other authorised officer settles or directs that the notices should 
be issued'and the duty of signing the notices on his behalf may be 
delegated to a subordhate officer. As these notices were signed by 
the Sub-Deputy for the Collector, a legal presumption arises that 
the issue of the notices was directed by the Collector. I there- 
fore decide this point also against the appellants. 

'fhe fourth and last point argued is that the sale is invalid on 
account of the notices under section 7 having been published in the 
jurisdiction ofthe Pansha police station instead. of in that of the 
Baliakandi police station. 

. The authorities cited by my learned brother are conclusive 
against this contention. 

I regret my inability to agree with the decision of my learned 
brother morg particularly as the case is one of undoubted hardship ; 
an estate to be worth Rs. 3 ooo having been sold for the inadequate 
price of Rs. 50. But on careful consideration I find myself unable 
to hold that the sale is invalid on any of the grounds urged and 
would therefore dismiss this appeal with costs. i . 

On account of this difference of. opinion, the Court passed the 
following judgment : 

As we are unable to agree in this case, under section 98 Civil 
Procedure Code the decree of the lower appellate Court is confiru.- 
ed and the present appeal dismissed with costs, 


e Against this decision, the p'aintiffs appealed under clause 15 of 
the Letters Patent. 


Mr. B. Chakravar it, Babus Surendra Chandra Sen and Khetra 
Mohan Ghose for the appellants. 


. Babu Ram Charan Mitra for the Respondent. 
i : C, A. V. 
The judgments of the Court were as follows : 


Woodroffe, J.—The facts are already sufficiently set out and 
I need not repeat them. There does not appearto me to be subs- 
tance in the objection that the sale proceedings were void as tlic 
tiotices under sections 6 and 7 of the Act were signed by a Sub- 
Deputy Collector-instead of by the Collector -or other officer autho- 
rised to hold sales under tlie Act, - 
As pointed out by Chatterjea J. the authorities are against thu 
contention that the sale is invalid on account of the notices having 
‘been published in the jurisdiction of the Pangsha police station 
instead of in that of the Baliakandi police station, 
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THe decision of the contention that there was no arrear for which 
the property could be sold depends on the findings of fact. The 
first Court held that there was an’ atrear and the judgment of the 
appellate Court being one of affirmance generally I think that that 
is the meaning ofiton this particular point, The difficulty has 
arisen from the loose.and inaccurate language used by the District 
Judge who speaks of the kist ending the r2th January 1908 when 
he is in fact speaking of the kist, the last day of payment for which 
was the 12th January 1968 as is stated later in the judgment which 
also contains the following passage “I find that the revenue of the 
estate was in aricars at the time the estate was sold.” This ground 
is concluded by the finding’of fact for it is quite clear to me what 
the judge meant. 


The last and fourth: contentions raises greater diffculty but I 
think is also concluded by the findings of fact. Whengexamined in 
‘the light of the decision of the case of Halimannissa Chowahrant 
v. Secretary of State (1) the question resolves itself into this: Did 
the Collector enter the bidder's ring by the offer of one rupee 
with which the sale commenced: Ifhe did there may be some 
difficulty: ns is pointed out by Huda J. in distinguishing 
this case from that cited. But what the Judge has found as 
a fact is that the Secretary of State was not really a bidder. It is 
true that the District Judge says that tle peon made a bid of one 
rupee on behalf of the Secretary of State and in the bid sheet 


‘the Government is shown as a bidder in respect of Re, and 50 


rupees at which price it purchased the property. But that isa fact 
on the case upon which the Judge had to express an opinidn one 
way or another as to whether it indicated that the Collector was 
really a bidder. As to this the District Judge finds  ' The, Collec- 
tor did not enter the ringas a bidder; and the bid was made by 
the peon as a matter of form." For this as the Judge holds on the 
pesbkar's evidence is the custom. According to such custom the 
peon opens the bidding with a bid of Re. 1. In other words the 
peon did hoteither on his own behalf or as a private purchaser bid. 
The Judge finds “that it does not appear that the Collector authoris- 
ed the making of the bid or that he intended to act under the first 
part of section 58." It is not suggested that thé peon was biddirig 


on his own behalf and ifhe was, this goes against the appellarits’ 


case that the Collector wis bidding.. This last is disposed of by 
the finding, | 


(1) (1904) LL. Ri 31 Caj 1058 


Von XxXv.] . MioH conr. 20M 


` There is, it is ‘true, some inconsistency Deeween this and the Civit. 
previous finding but reading the judgment as a whole what the inar. 
judge meant to say and to hold was that the peon a Government bond 


: $33: : Amrita 
official, started the bidding according to the custom as a mere 


v. 
matter of form and that the Collev*or was not in facta bidder. If , Secretary o Sn 
as I hold there is a. conclusion of fact (which conclusion is really in —— 
accord with the facts) then there wis nothing which stood in the Woodrafes F 
way of the Collector taking over, ts he did, the estate under the ' 
second portion of section 58 ani the decision elisa does not 
apply. 

For these reasons I would dismiss this appeal with costs. 

Chitty J :— This appeal arises out of a suit filed by the plain- 
‘tiffs to set aside a sale of a revenue paying estate held under Act 
XI of 1859 on asth June, 1908. The plaintiff No. 1 isa co-sharer 
in the zemindari and the plaintiff No. 2 is the putnidar. The 
plaintiffs’ suit was dismissed by both the lower Courts. On second 
` . appeal to this Court the learned Judges of the Division Bench 
differed in their opinion, This is an appeal filed under section 15 
of the Letters Patent arising from such difference of opinion. 


The plaintiffs before us have put forward the same four conten- 
tions as they did before the Division Bench, but it will be conve- 
nient to deal. with those points in a different order. 


The.facts as found by the learned District Judge are that the 
appellants made default in the payment of an instalment of revenue, 
“the last day for payment of which was 12th January 1908. The 
estate was accordingly put up for sale by the Collector on 25th 
March, 1908, and sold to one Chandra Kanta Mitra for Rs. 135. 
- The purchaser having failed to pay in the balance of his purchase 
money within the prescribed time, on a7th April, 1908, the Collector 
again notified the estate for sale, The second sale (the sale now in 
question) was held on 25th June, 1908. On that day a peon of the 
Collector's cutchery opened the bidding with a bid of Re. r. There 
were three other bidders present who competed among themselves 
and the amounts bid rose by small advances to Rs 5o which was 
f offered by one Rajani Kanta Ghose. There the bidding ceased 
' and the Collector purporting to act under the second portion of 
section 58 of Act XI of 1859 took or purchased the estate on 
account of the Government af Rs. 50 the highest amount bid. 
This suit was instituted on 26th June Wan within the period 
of limitation, 


. The first contention ‘of the plaintiff is that ts notices under 
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sections 6 and 7 of the’ Act were signed not by the Collector or 
Deputy Collector but by à Sub-Deputy Collector, who, it is said, 
had no authority to sign them. .The burden of showing this. 
was upon the plaintiffs, and they have failad to show that the 
signatures were without authority. The signatures are expressed 
to be “for the Collector" and may. be presumed. to be in order. 
The Act does not require. the: Collector to, sign such notices 
himself. In any event, the matter is one of no substance, as thé 
plaintiffs cannot have been injured in any way by ‘the notices 


being so signed. 


The next contention was that the notices under section 7 were 
served in the Pangsa police station whereas the lands of the estate 
are within the Baliakandi police station, This, again, is a matter 
of no importance. As pointed out by Mr, Justice Chatterjea, it has 


. been held in a series of cases that the non-service of a ngtice under 


section 7 would not invalidate a sale. It is immaterial for the 
purposes of the present case where they were served. : 

The third contention is that there was no arrear in this case at 
the time when the sale was ordered. This question depends on 
the findings of fact arrived at by the Courts below. The doubt, if 
any, arises in consequence of the words “ January Kist" having been 
loosely used to denote an instalment really due in December, the 
latest date for payment of which was under the orders of the Board 
of Revenue 12th: January. If the instalment in  arrear were a 
* January kist" properly so called, it. would not under section a be, 
considered an arrear until the rst of February following and the 
estate could not, therefore; have been legally sold before 
28th March. The Subordinate Judge found that the arrears in this 
case, Rs. 89-15-9, became due before 12th January 1908. The - 


.learned District Judge is perhaps not very happy in his choice of ` 


words on this point but, in my ‘opinion, he undoubtedly intended 
to affirm the finding of-the first Court. - He says at the commence- 
ment of his judgment: “ The appellants defaulted in the payment 
of revenue due for the kist ending the r4th of January 1908." 
That can only mean the kist; the latest date. for payment of which ^ 
Was rath January 1908. ‘Later on he finds that in the present case 
there unquestionably was an arrear at the time the sale was held. 
He then continues thus :—“ The last date of payment for the 
Jatuaty kist is the rath of January and on that date revenue amounts ` 
ing to Rs. 98-15-9 was still unpaid atid urider the Board's rules the ^ 
Collector is required to contlude sale for arrears of one kist before" 
another kist day has come round. The tiext kist day after the rth 
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of January-is the 28th of March. I find. that the revenue of the 
estate was in arrears at the time the estate was sold.” “In the papers 
to which Mr. Justice Chatterjea has referred, ‘no doubt the kist is 
referred to as the “ January kist” or “January talab.” This may be 
due to the fact that the original due dates of payment have been 
lost sight of, and the four latest dates for payment fixed by the 
Board of Revenue under section 3, namely, 12th January, 28th 
March, 28th June and 28th September have been carelessly taken 
to give names to the several kists, which were really payable before 
those dates but payment of which might be received up to those 
dates, In this view, there seems to be no ground for holding, as 
contended by the plaintiffs that the sale was notified before this 
revenue Rs. 89-15-9 was actually in arrear., 

The last contention is the most important, . and it is with respect 
to this that the main arguments in this appeal have been addressed 
tous. It is Said that the action of the Collector in bidding Re. 1 
and subsequently purchasing the estate on behalf of the Govern- 
ment at Rs, go the highest. amount bid—was contrary to the provi- 
sions of the Act and, in particular, of section 58. In support of his 
argument the learned counsel for the plaintiffs relied very strongly 
on the case of Halimannissa Chowdhrani v. Secretary of State for 
Jndía in Council (1). The cases are, in my opinion, clearly distin- 
guishable in their: facts. In the present case although the District 
Judge’s finding is that the peon made a bid of Re; 1 on behalf of 
the Secretary of State, later- on. he finds that the “ peon opened 
thé bidding with a bid of Re, x which is the custom. The 
Collector did not enter the ring as a bidder and the bid was made 
by the peon as a matter of form. It does not appear that the 
Collector authorised the making of the bid or that he intended to 


act under. the first part of section 58" i, e. to purchase the property: 


for Re. 1 in the absence of bidders. In the case cited the facts 
were as follows :— The property there in question had been pre- 
viously put up to.sale on 14th March r900°when the only bidders 
competing were the Collector and the defaulters agent. On that 
occasion the Collector began with a bid of Re. r. The defaulter's 
agent then bid Rs. ro and they bid against each other, until the Col- 
lector made his last bid of Rs. 8oo, and the defaulter's agent bidding 
Rs. 805 purchased the property. The proprietor having again 
made default, a second sale (the sale in question in that suit) was 
notified and took place on 18th December, 1900, some nine months 
later. Again the only bidders cómpeting were the Collector and 


(1) (1904) L L. R. 41 Cale. 1036. 
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the agent of the defaulter. : - The Collector again-began with a bid of 
Re. 7. The defaulter’s agent followed with a bid of Rs. ro. The 
Collector then enquired whether any one was willing to increase the 
bid;. and, as no one came forward, the Collectór. forthwith closed the 
sale-and purported to take over the property under section 58 of the 
Act on account of the Government at Rs. ro.” Their Lordships held 
that this was contrary both to the letter and” the spirit of ‘the Act. 
It does not precisely appear , in what respect they considered the 
proceédings contravened the express provisions of the Act, They 
fere-however obviously impressed by what could only be regarded 
às sharp practice on the part of the Collector, and they held that the 
apirit’ of the Act-having been infringed the sale could not be allow- 
ed to stand. With that conclusion I respectfully concur, .In the 
present tase, however, the facts are quite different. -If it be held 
(atid in my opinión ‘it ought to bc'he'd) that the bid of the peon was 
riot a competitive bid, thatthe Cilector did not, in fact, enter the 
ringas an i ordinary- bidder cadit quaestio*. If, however, it be re- 
igarded:as 4 competitive bid, we have then to see whether in this case 
the provisions of the Act have -been infringed. : It cannot, I think, 
be disputed that the-Collector his the right, if he chooses, to bid for 
property on behalf of the Government. "This appears to have been 
conceded by thelearned Judges who decided Halimannissa’s case (1). 
They say “ We do notthink it would ‘be reasonable construction of 
séction 58 to'hold that it is open to a Collector to compete with the 
other bidders, arid,-after he has been ‘defeated and the-highest bid 
détermined against- him, that he may turn round‘and claim the bene- 
fit of the second part of section 58. If the Collector chooses to 
enter the ring as an ordinary bidder, he must be treated as such and, 
in: order to succeed, he must outbid the other intending pur- 
chasers.” We-were not referred:to, nor have I been able to- find 
any provision’ of -law which -prohibits a Collector: from bidding 
if he chooses nor can I-find any such provision which prohibits him, 
if-he has once made a bid, from -subsequently exercising his powers 
under-the second half of section 58. One may fairly conjecture that 
it. was: never- contemplated. by-tha legislature that the Collector, who 
acts ~on behalf of the Governineii & Should enter into competition as 
a bidder at sales like the present conducted: by himself on behalf of 
the Government... But what-we h we to see is whether there is any 
express provision: of law which pri vents -him from “taking such a 
course: - ‘In this! casé, apart from- the fact that -the peon, asa 
à () (goa) 1: L. R. 31 Cale., i036.^ ` 3 
. *'Menning ““ The question falls to thes yand?—Repa]s — 2 5 55. te 
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matter of form, opened the bidding with an offer of Re. 1, it is 
clear that the Collector never entered into the competition, that he 
made no further bid, that the sale was conducted with perfect fair- 
ness, and that the thite bidders who were competing raised the price 
by no less than 24 bids to Rs. 50 at which amount they stopped. I 
am of opinion that the Collector was not precluded by the initial 
bid of Re. 1 from taking over the estate under the second portion 
of section 58. 

There are other difficulties in the plaintiffs’ way with regard to 
this contention. Section 33 lays down in clear and unmistakable 
terms the law as to the jurisdiction of civil Courts in suits to annul 
sales under this Act. It says (omitting immaterial portions), 
* No sale for arrears of revenue shall be annulled by a Court of 
justice except upon the ground of its having been made contrary to 
the provisiogs of this Act and then only on proof that the plaintiff 
has substained substantial injury ty reason of the irregularity com- 
plained of and no such sale shall be annulled upon such ground 
unless such ground shall have been declared and specified in an 
appeal made to the Commissioner under section 2 of the Bengal 
Land Revenue Sales Act of 1868.” Now, each of these plaintiffs 
appealed to the Commissioner ; but both appeals were dismissed 
for default. Plaintiff No. 1 Babu Amrita Lal Roy did not declare or 
specify this ground in his appeal to the Commissioner. He merely 
complained in general terms that the sale could not stand inas- 
much as it had not been held in conformity with the provisions of 
Act XI of 1859. Plaintiff No. 2 Surjya Kumar Lahiri, besides 
stating the same general’ ground as put forward by Babu Amrita 
Lal Roy, added as his sixth ground that ‘it was illegal on the 
part of the Collector of Faridpur to bid and purchase the property 
for Rs. 50 on behalf of Government under section 58.of Act XI of 
1859 inasmuch as it does not appear thatthe bidders had refused 
to increase their bid.” I may mention in passing that this has been 
found to be incorrect in fact. The District Judge has found that 
the Collector did call for further bids, and that it was not until he 
"realized that noone raised the bid of Rs. so that the estate was 
knocked down to Government at that price. That fact moreover 
was notified then and there to the persons assembled. This sixth, 
ground of plaintiff No. 2 is not the ground now urged on behalf of 
both the plaintiffs. I specially asked their learned counsel to for- 
mulate this ground and he replied that the illegality or irregularity 
with which he charged the Collector in this case was that he enter- 
ed the arena as a bidder with a bid of Re. 7 and having done so, 
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he exercised his powers under the second part.of section 58, w hich 

he was by the provisions of the Act precluded from doing. It is 

clear, therefore, that neither of the plaintiffs in his appeal to the. 
Commissioner put forward or specified at all tke ground, which they 

now wish to raise. There are clear authorities, as pointed out by Mr., 
Justice Chatterjea, that such ground must be declared and specified 
(See Gobind Lall Roy v. Ramjanam Misser (1), and Sheikh 
Mohammed Aga v. Jadunandan Jha (2). That is, in my opinion, 

sufficient to prevent the plaintiffs from raising this ground in the 
present suit. 


Again, the plaintiffs must show that by reason of the irregularity 
complained of they have sustained substantial injury. - They cer 
tainly have not shown in this case that they suffered substantial, or 
any injury by the fact that the peon opened the bidding with a bid 
of Re, 1. That fact does not appear to have influence th^ subse- 
quent stages of the sale in the slightest degfee It was argued that 
section 33 had no application, that this sale was nullity ad initio, 
that no property passed, and so forth. In my opinion these argu- 
ments were put forward solely in orderto surmount the difficulty, 
otherwise insurmountable, presented to the plaintiff. by section 33. 
In this case it can not be said that the Collector had no jurisdiction 
to sell this property. It was'an estate falling directly within the 
provisions of the Act and, as has been found, there were arrears due 
and the sale was properly notified first for 25th March, 1908 and later 
for 25th June 1908, what is complained of is not really a want of juris- 
diction to sell the property but illegal action or irregularity in the 
conduct of such sale. This would clearly come within the purview 
of section 33, and, as pointed out by Lord Macnaghten in the case 
of Gobind Lal Roy v. Ramjanam Misser (1) above ` cited, it cannot 
have been intended to exclude from that section cases of illegality 
as distinguished from irregularity. The action of the Collector 
how complained of appears to be an. MEE rather than an 
illegality. ` 

It has been said that this is a hard case-; but the [dept does 
not appear to be so great as might be supposed,. ‘as we are told that ` 
the plaintiffs are even now, nearly ten years after the sale, still in 
ponen of the property. 6 . 

For the reasons given, T would disiniss the appeal with costs. 


Shamsul Huda J.—I regret I am unable to’ Apre With ium 
learned brothers in the decision. arrived at by them. 


(1).0893) 1. Fe R, it Cale, 79. . (2) (1905) 10 C. W. Not 137: 


Vot, XXXV.] HicH court. 


This appeal ariseseout of a suit brought by the plaintiff No. r, the 
owner of &.annas r3 gandas r kara r kranti share and the plaintiff 
No. a the putnidar of the entire mahal, Brindabun Chandra Roy 
and others, Towzi No. 3738 of the Faridpore. Collectorate, for, 
among others, a declafation that the revenue sale of the mahal 
held by the Collector on the 25th of June 1908, has passed no 
litle to the defendants the Secretary of State and for setting aside 
the sale as being contrary to law and vitiated by various irregulari- 
ties detailed in the plaint. 

The facts are shortly these: This mahal was treated by .the 
Collector as having fallen into arrears for non payment of Rs. 89-15-9 
pies being the arrears payable in the January &£s/ of 1:908. and was 
in the usual course put up for sale on the 25th of March -998. 
There were three bidders present and Chandra Kanto Mitter who 
had offered the-highest bid of Rs. 135 was declared the purchaser. 
Chandra Kapta having defaulted in payment of the consideration 
money, the mahal was again put up to sale on the asth of June 1903, 
The decision of the case mainly turns upon what happened at this 
sale, The Collector's peon seems to have started with a bid of one 
rupee on behalf of Government. There were three other bidders 
and one Rajani Kanta Ghose ultimately offered the highest bid of 
Rs. 50 whereupon the Collector professing to act under section 
58 of Act XI of 1859 bought the property on behalf of Govern- 
ment at that -sum, as the highest bid was insufficient to cover the 
arrears due up to.the date of sale. 

, The suit has been dismissed by both the Courts below. ‘The 
points urged before the lower appellate Court were the following :— 

First —That the sale notices were not signed by the Collector 
but by one of his subordinates. 

Second.— That there were no arrears at the time the property 

‘was first put up to sale. 

''hird, —That as the bidding opened with a bid of onc rupec on 
behalf of the Secretary of S tate the Collector was not legally entitl- 
ed to purchase the property for Government at the highest’ bid that 
was made, | In this connection it is also denied that any further 
bids were called for before the Collector closed the bidding and 

: declared the property purchased on behalf of Government, 
Fourth, —That the sale notices were through the mistake of the 


Collector's office published in- the jurisdiction of Thana Pangsha: 


Whereas the entire property is situated in the jurisdiction of thc 
Thana Baliakandi, l , i 
Fifth,—That owing to the above irregularities property which the 
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Subordinate Judge has found to be worth at least Rs. $1000, 4 “bas 
been sold for Rs. 5o. - z 


“On the first-point the learned District Judge held that the 
Deputy Collector who had signed the notices was authorised by the 
Collector to do so and that this was neither ilegal nor irregular.” 


On the second point he held that the mahal was in 

arrear that the ast day ‘of ptyment for the January kist’ was the 
12th of January and on that date revenue” amounting to 
Rs. 89-15-9 pies was still unpaid. 
* On the third point’ the learned :District Judge held that the 
bid of one rupee was made by the peon as ‘a matter of form that it 
did not appear that the Collector authorised the bid or that he 
entered the ring as a bidder. The learned Judge also found: 
that iunder the orders of the Collector the Peskhar ‘called’ for 
further bids but as no one offered a higher bid, the estate was knock- 
ed down to Government and the fact was notified then and there to 
the persons assembled. He was also of opinion that the Collector 
had no motive to put the defaulter to trouble and the sale was fairly 
conducted. Upon this last finding the learned Judge distinguished 
this case from the case of Halimannissa Chowdhrani v. Seeretary of 
State for India in Council (1), He also was of opinion that this 
point was not raised in the grounds of appeal before the Commis- 
siorier and that under section 33 of the Act, plaintiffs were precluded 
from urging it. He also arrived at the finding that the. action of me 
Collector had caused no injury to the plaintiffs. 

On- thë fourth point the learned Judge held that upon the grant 
of the sale certificate the question ceased to be material and there- 
fore it was unnecessary to go into it. Atthe same time he express- 
ed the opinion that upon the merits of the issue the appellants’ 
case was very doub:ful. 

Ínthe result the learned Judge ds missed ihe suit and the appeal. 

The plaintiffs then filed a second appeal to this Court and all 
these points were urged at the hearing before N. Chatterjea and 
Newbould JJ. On the first point Mr. Justice N. Chatterjea express- 
ed a doubt as to whether the delegation by the Collector was autho- 
tised but as in his opinion the appeal succeeded on other points, 
he did not think it necessary to decide this question finally. On 
the fourth point the learned Judge came to the conclusion that the 
non-service of notice under sectiog 7 did not invalidate the sale. 
On the second point Mr. justice Chatterjea held that the finding of 


* 


(1) (1904) I. L. R. 31 Calc. 1036. 


Vot. XXXV.} HicH court. : ; 
the first appeal Court that the property was sold for * January kist,’ 
was binding on him in second appeal and as under section 2 of 
-the Act the amount due under the January kist did ! not become an 
arrear till the. first of February, the sale.for default of payment of 
January kist was .ufauthorised and thus there being no arrears to 
justify the sale it was liable to be annulled. On the third point Mr. 
Justice Chatterjea held on the authority of the decision in Haliman- 
nisa's case (1) that the purchase was in contravention of the provision 
of section 58 of the Act. With reference to the contention urged 
on behalf of the respondents that this, ground was not specified in 
the grounds of appeal before the Commissioner the learned Judge 
Was of opinion that the sixth ground viz, “ That it was illegal on 
the part of the Collector of Faridpore to bid, and purchase the 
property for Rs. so on behalf of Government under section 58 of 
Act XI of 1859 inasmuch as it does not appear that the bidders 
had refused to increase their bids” was sufficient to cover the 
point ‘and that though the reason given was different from that 
which was urged in the suit, the words “ Declared and specified” in 
section 33 of the Act did not include the reasons for those grounds. 
On the fifth point the learned Judge held that substantial injury .to 
the plaintiffs by reason of the irregularities complained of, had been 
made out. 

^ Mr Justice Newbould disagreed with Mr. Tce Chatterjea’s 
decision on the second and the third points though substantially 
agreeing with him on other points, was for dismissing the appeal. 
The result was that under section 98 of the Civil Procedure Code the 
decree of the lower appellate Court was affirmed and the appeal dis- 
misged with costs, " 

_ Owing to this difference of opinion.an Appen has hcii fled 
under section 15 of the Letters Patent and .the same points have 
been urged before us, Iam cf opinion that the appeal must suc- 
ceed on the.ground that section 58 of the Revenue. Sale Law did 
not apply and the action .of the Collector under that section was 
unauthorised. Whatever yiew I might haye.taken if the matter. had 
been res integra the question being concluded by authority, I see 
no sufficient grounds for differing from the décision of Brett and 
"Mookezjee JJ. in the case of Halimannissa Chowdhrani .v. Secre 
taty of State for [ndía in Council (1). There as here. the Collector 
„had started with a bid of one rupee and. had ultimately under the 
provisions of section 58 taken ovér the property .at the bighest bid 
offered by another bidder. The reasons upon which the learned 

(1) (1904) I L. R. 31 Cale. 1036. 
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Judges decided that case also apply to the facts of this case, al- 
though certain circumstances of aggravation which existed in that 
case do not exist in this. Iam unable to distinguish the present 
case from that case . and hold that the action of the Collector in 
taking over thé property at the highest bid offered by another was 
under the circumstances of the case unauthorised. There is no force 
in the contention that the first bid'of one rupee was not a bid by the 
Collector. In the bidsheet signed by the Collector this bid is stated 
to be a bid on behalf of Government. The fact was distinctly 
alleged by the plaintiffs in para 3 of their plaint and the statement 
was not traversed in the written statement filed by the Secretaty of 
State nor was any issue raised on this point. The question therefore 
is not open to discussion. i 

Upon this view of the case it seems unnecessary to go into the 


- question whether the sixth ground of appeal taken before the 


Commissioner covered the present question and whetheg the plain- 
tiffs sustained substantial injury by reason of the irregularities com- 
plained of. ‘The principle laid down in the case of Balkishen Das v. 
Simpson (1). by their Lordships of the Judicial Committee that 
where there were no arrears to justify a sale under the Act the sale 
was without authority and the civil Court has jurisdiction to declare 
the sale void and the provisions of section 33 relating to an appeal 
to the Commissioner of revenue, did not exclude that jurisdiction, 
is capable of extension to a case like the present where there has 
been no sale under the Act which requires to be set aside. On the 
view I take the position is this. The true purchaser Rajani Kanta, 
Ghose does not insist on his purchase. He has not completed the 
purchase by paying the consideration money. The Collector's 
unauthorised action under section 58 has conferred no title on the 
Secretary of State. The plaintiffs are, thereforc, entitled to a 
declaration in terms of the prayer (a) of the plaint that their rights 
in the mahal in suit have not been affected by the auction sale 
aforesaid. It is not necessary for them to get the sale set aside as it 
does not stand in their way. Having come to this conclusion I do 
not think it necessary to express any decided opinion on the other 
points but I may generally state that on those points I am in agree- 
ment with Mr. Justice Newbould. | 

On the question as to whether there were arrears to justify the 
sale, it seems to me clear that the learned Judge in the Court below 
when speaking’ of the January kist was not referring to kist originally 
fixed in the engagement between Government and the settlement- 

(1) (1898) 1. L. R. ag. Cale. 333. b i: 


y 


E 


Vor, XXXV.] ^ HIGH COUR. (0241 
holder but was referring to the amount of revenue for which the CIS. 
latest day of payment fixed by the Board of Revenue under section 1918. 
3 of the Act, was the r2th day of January. The same interpreta- Pasce 


.tion may obviously he put on some of the notices which speak in v; 

: - m : : Secretary. of State 
the same loose way of the January kist. As pointed out by Mr. for India in Council. 
Justice Newbould what has happened is this that after the latest date Shamsat H uda, F 
fixed by the Board of Revenue for the payment of arrears the — 
original kists have lost all significance and have ceased to be referred 
to in the Collectorate papers. 

vr would for reasons above stated reverse the decision of the 
Courts below and decree the plaintiffs suit in terms of prayer £a 

of the plaint.’ I would allow the plaintiff his costs against the Secre- 
tary of State i in this Court as well as in the Courts below, 


The following judgment was delivered by Woodroffe T. 


According to the opinion of the majority of the Court the appeal 
is dismissed with costs. ' : 


A. T, M, Appeal dismissed. 


FULL BENCH. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir William 
Teunon, Knight, Judge, Sir T. W. Richardson, Knight, Judge, 
* Mr. Justice Newbould, and Mr. Justice C. C. Ghose. 


RAM SAGAR MANDAL 


CRIMINAL. 
_ 1941. 
ww 
ALEK NASKAR AND ANOTHER,” Fuly, 26, 27. 
+ Public way, obstruction of—Criminal Frocedure Code (Act V of 1898), See. 133 1922 


—Defendant setting up a claim of right found tobe bona fide—~Magistrate, ww 
jurisdiction of—Civil suit—Discretion—Rule of interpretation—Codified January, 16. 
procedure law—Fetters on exercise of discretion, 


Per Sanderson C. 9. and Teunon F: 1n proceedings under section 133 of the. 
Code of Criminal Procedure, arising -out of an alleged obstruction of a way used 
by the public, the Magistrate’s jurisdiction is not ousted by the defendant’s 
setting up a claim of right found by the Magistrate made in good faith. 

Fer Richardson and Newbould SF: A conditional order having. been made for 
the removal of an alleged unlawful obstruction from an _ alleged public way, the 


*Full Bench Reference No. 1 of 1921 in Criminal Revision No. 518 of 1921. 


* 
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CRIMINAL, ^ Magistrate's jurisdiction to proceed further is not ousted, if the defendant raises a 
und bona fide claim of right or title. E 

Ria Fer C. C. Ghose S: M the Magistrate finds that there is a real or substantial 

2. question to be tried ott between the parties he ought in the exercise of his discre-' 

Alek. tion to stay his hands and not proceed any further after making the conditional 


ad 


order. under section 133. It- is not a case of ouster of “jurisdiction and there is 
~ no ouster of jurisdiction. 


Per Sanderson C. Fa Teunon, Richardson and Newbould FY : The Magistrate, 
if. he does not think this claim well-founded though he considers it made in good 
Íaith, may allow the defendant a reasonable time to assert this claim bya civil 

suit and if he does not go to the civil Court within such time, the Magistrate can 
centinue the proceedings under section 133. 


Per C. C. Ghose 3: The Magistrate is entitled to continue the proceedings 
where the objector shows nothing more than a mere belief in the claim of right 

` put forward. The Magistrate is not entitled to direct the objector to go to the 
civil Court because in his opinion the claim of right caunot be ultimately main- 


tained. è 


Fer Sanderson C. Y, and Teunon F: In & codifying enactment like the 
Criminal Precedure Code, a Judge should not introduce any rule of interpretation 
borrowed from English law. 


Fer Richardson and Newbould $F : Indian statutes -beirg of the modern charac- 
ter, should be interpreted by the ordinary canons without resort to an adventitious 
presumption recognised in England, but not sanctioned by general principle and 
not authorised by anything in the Indian General Clguses Act, which is itself, so 
far as jt goes, a aistatutory Code of construction. It 1s for the legislature when it 
creates a new jurisdiction to define and limit the extent of that juriediction, as it 
does, for example, i in the Small Cause Courts Acts, and when ‘the question arises 

2 what powers are or are not conferred, the answer ought ‘to che found mine the 
Em a four corners of the statute: 


Fer C. C. Ghose F: Sections in Chapter X of the Code of Criminal Procedure 
are to be interpreted according to the natural meaning of the words used, 


e Per Teunon J: It is not for the Judge, but for the legislature, to say whether 
55 questions of title should or should not be decided in the Court'of a Magistrate. = 


When i in, proceedings, under section 133, a claim of private title is asserted the 
good faith or bad faith of the defendant raising this plea is Immaterial. If on 
evidence the Magistrate (or the jury) be satisfied that the path is a public path, 
the Magistrate should act on that decision and conclude the controversy for the 
time heing. The defendant, if aggrieved, still has his remedy in the civil 
Courts, - S . : 


Per Richardson and Newbould ‘SF The Magistrate or the jury ‘have full 
jurisdiction to deal with a question of réght or title for the purpose of determining 
whetbet a conditional order is reasonable and propet. 


The existence of a bona fide dispute of title tnay be ah element for the Miigis- 
trate’s consideration, 


Vor. XXXV. ] HIGH Sanak 
& "E as ; 
Per Teunon F: In a proceeding under section 133 of the Code of Criminal ` 
Procedure arising out of an alleged obstruction of a way used by the public, 
there are but two questions for the Magistrate (or for the jury, If under sections 
135 and 138, if jory be subgtituted for the Magistrate) to decide namely (1) 
Whether the way in question is one which is or may be lawfully used by the pub- 
lic and (2) whether such way has been unlawfully obstructed. These two ques- 
tions should be decided on evidence in the game manner as any other questions 


arising in. crimiaal proceedings . s 


Fer Richardson and Newbould FF: lt is vigagi in principle for any Court oF 
Judge toi impose restriction on the exercise by themselves or others of powers 
which are left by law to their discretion in each case as. it arises : Saunders v, 
Saunders (1). 

Application ‘for revision under section’ 439 of the Code of 
Caminal Proéed re by one of the Second Party. : 

“The Rule came on for hearing before Newbould and Suhrawardy 
Jj. who mage. the following 


Refe ence. 


This Rule “is directed aga.nst an order passed by the Sub-Divi- 
sional Magistrate of Alipore in proceedings under section 133 of the 
Code of Criminal Procedure. Ali Naskar and others instituted 
proceedings under. that section against the petitioners before 
us, Ram Sagar Mondal and another person, alleging that they had. 


obstructed a public road. Ram Sagar Mondal showed cause deny-, 


ing the existence of the alleged public road and setting upa claim 


to the land in dispute. On the sth April last, the Magistiate passed - 


the folowing order : ; 

“I have heard the vakils for both the parties. The and party 
contend that ina criminal case I held, that there was no pathway 
so the conditional order ought to be discharged. The vakil for the 
1st party has urged that this was a case of assault and my finding 


ought to bind the present parties. 1 have given a careful considera- , 


- tion to the arguments advanced. Iam of opinion that the claim of 


the and party though not substantiated is:not mere pretence and is: 
not raised to oust the jurisdiction of this Court but it is raised, 
bona fide, so I think that following the ruling laid down in Manipur. 


v.-Bidhu Bhusan (2), I will give the znd party a chance to go to the 
Civil Court. The and party should file a case within reasonable time 
and I allow them time till a5th May, 1921, to do so, and if the znd 
party does not go to the ciyil Court. within, this time, the tria] will 
be continued. Put up on rsth May, 1921,” The petitioner did 
not go. to the civil Court and on the 25th May 1gzr, the Magistrate 


(1) (1897) P. 89 (95). 
(13) (1914) 18 C, W. Na, 1086 5 L L, R, 43 Cale, 158, 
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refused to reconsider his order and directed *witnesses to be sum- 
moned. On behalf of the petitioner it is contended that on the 
Magistrate's finding that the petitioners claim was dona fde his 
jurisdiction under section 133, Criminal Procedure Code, came to 
an end and he was noi justified in continuing these proceedings, 
because the petitioner failed to bring a suit in the civil Court. On 
behalf of the opposite party it is contended that the finding that the 
claim, though made, bona fide, was not substantiated, justifies’ the 
Magistrate's order which is supported by decisions of this Court. 
There is ample authority for the general proposition that in proceed- 
ings of this nature a Zona fide claim of right raised by the person who 
is alleged to have obstructed a public way ousts the Magistrate's 
jurisdiction. This rule is clearly stated in Quween-Empress v. Bisses- 
sur Sahu (1), which has been frequently followed, But in the case. 
of Luckhee Narain Banerjee v. Ram Kumar Mukherjee (2), a dis- 
tinction is drawn at page 573 between a claim of righe which the 
Magistrate thinks well-founded and claim of right which the Magis- 
trate does not think well-founded but considers to have been made 
bona fide, It was laid down that in the former case the Magistrate 
will take no further proceedings but in the latter he should allow 
the defendant an opportunity of asserting his claim by civil proceed- 
ings and that if he does not go toa civil Court within a reasonable 
time or fails there the Magistrate will proceed. 

-We doubt the correctness of this view of the law. It seems to 
us that once the Magistrate has found that claim of right is made in 
good faith by the defendant he should stay proceedings under sep- 
tion 133, Criminal Procedure.Code. We think it would be a waste 
of his time for him to enquire whether the defendants claim: is" well- 
founded when he has no jurisdiction to decide the question of right. 
Also it appears to us unfair that a person in possession of land under 
a bona fid: claim of right should be compelled by the Ma jistrate's 
order to be the plaintiff in. a civil suit :to maintain his right A 
Magistrate might have doubts as to the dona fide of the defendant's 
claim and give him an opportunity of bringing a suit in order to 
prove his good faith but that is quite a different matter from com- 
pelling the defendant to institute a-suit after the aik has held 
that his claim is made Jona fide. 

In Zuckhee Narain's case (a) it was found that the Magistrate was 
justified in coming to the cenclusion that the claim of right 
was not Jona fide raised and his order directing the removal of 
the obstruction was upheld. But though the remarks are an 

(1) (1890) I. L. R. 17 Calc. 562. (2) (1888, l, L. R. 15 Calc..564 (573). 


Von XXXV.) HIGH COURT. 


obiter diclum they« have . been followed and effect given to 
them in at least one decision of this Court, Belat Ali v. Abdur Ra- 
him (1). In that case the same point arose as arises in the present 
case and the learned Judges, who upheld an order of the Magistrate 
similar to that passed in the present case, cited the remarks in 
Luckhee Narain's case (2) in support of their decision. It is therefore 
necessary to make a reference to a Full Bench to give effect to our 
opinion that the Magistrate's order is wrong. 

It is not necessary to cite a large number of cases in which the 
broad principle, that a dona fide claim of right ousts the Magistrate’s 
jurisdiction under section 133, Criminal Procedure Code, has been 


affirmed. In many of them Luckhee Narain's case (2) has been relied ` 


on in support of this principle without any reference to.the exception 
introduced by what may be called the doctrine of two degrees of 
bona fide. Yn one of them ZVasaruddi v. Akiluddi (3). Prinsep J}. 
who was ene of the Judges who decided Zuckhee MNarain’s case (2) 
held that the Magistrate's order should be set aside on a finding that 
the plea was raised.in good faith without any reference to the distinc- 
tion between such a plea that is well-founded and one that is not weli- 
founded. None of the.other High Courts in India appear to have 
made such a distinction, It wil be sufficient to cite those. cases 
of this Court in which this distinction has been considered. In 
Mukunda Lall Dey v. Havibole Saha (4), Banerjee and Stevens, 
JJ, at the conclusion of their judgment reversed their opinion 
on this point. Manipur Dey v. Bidau Bhusan Sarkar (5) is 
«the case relied on by the trying Magistrate. There though 
Sharfuddin, `J, in his judgment held that the party should be 
referred to the civil Court if the claim is not substantiated 
though raised dona fide. Teunon, J., while holding, that the 
Magistrate must decile whether the question was raised 
in good faith stated that he did not agree in all the reasons 
advanced by-his learned colleague. The case of Peary Lal Mallick . 
v. Surendra Krishna Mitter (6) came up to this Court twice. 
In this case the Magistrate’s order was similar to that passed _ 
in the present case. “On the first occasion Richardson and Shamsul 
Huda, JJ. held that the Magistrate should not have passed the 
order in the form in which .he made it without taking evidence 


(1) (1«03) 8 C. W. N 143. (2) (1888, I. L. R. :5 Calc. 564. 1 
(3) 1899) 3 C. W. N. 545. i ue? 
(4) (1898) 2 C. W. N., 554, E e 

(5) (1914) I. L. R. 42 Calc. 158; 88 C. W:N. 1386. 

6) (1919) 23 C. W. N. 7745 and (1919) 24 C. W: N. 247. _ 
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CRIMINAL, and remandèd the case, On the second occasion Shamsul Huda, 
Teas: and Ghose, JJ. held that the claim was based on substantial- 
Ram grounds and that it was not “necessary to consider whether, if. 

and when a claim is found to be dona fide and nog a mere pretence 
to oust the jurisdiction of the civil Court it is necessary to consider 
further, as appears to have been laid down in Luchhee Narain. 

Banerjee v. Ram Kumar Mukherjee (1), whether the claim is well- 

founded, and if not well-foundsd whether the Magistrate has a 

right to direct one of the parties within a reasonable time and on 

his failure to do so to resume the proceedings.” " We may also refer 
to the case of Kamini Kumar Biswas v. Emperor (2). There the 

Magistrate passed an order suspending proceedings for one month 

to allow the defendants an opportunity of establishing their claims 

in the civil Court and cited Luckhee Narain’s case (1) in support of 
this order. The Magistrate’s order was set aside by Rampini and 

Sharfuddin, JJ., on the ground that the petitioner’s claim ° appeared. 

to be dona frie. It therefore appears that though the general rule 

has been frequently applied, some doubt has been felt as to the. 
correctness of the dictum which makes an exception by distinguish- 
ing well-founded and ill-founded Zosa fide claims. The point is 
one of considerable importance and as we doubt the correctness 
of the decision in the case of Belat Ali v. Abdur Rahim (3), a re- 
ference to a Full Bench is necessary and we refer it accordingly. | 
We formulate the points to be decided as follows :— 


When in proceedings under section 133, Criminal Procedure. Code 
arising out of an alleged obstruction of a way used by the public, 
the defendant sets up a claim of right whichis found by the Magis- 
trate to be made in good faith, is the Magistrate’s jurisdiction 
entirely ousted ? : , . : 

Or can the Magistrate, if-he does not think this claim welltoand: 
ed though he considered it made in good faith, allow the defendant 
‘a reasonable time to assert this claim by a civil suit and if he does 
not go to the civil Court within such time or fails- there, can-the 
Magistrate continue the procedat under settion 133 Criminal: 
Procedure Code ? < 


Was the case of Belat Ali v. adus Rakim (3) giving effect to. 
i the dictum in Luckhee Narain wona v. Ram Kumar Me (r); 
rightly decided? ^ ' . A 
(1) (1888) 1. L. R. 15 Calc. 564. 
(2) (1907) 1. L. R. 35.Calc. 383 ; 7 C. L. J- 188. 
(3) (1903) 8 C. W. N. 143. 


v | 
Alek. 
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Babu Manmatha Nath | Mubherjee (with him Babu Srish 
Chandra Biswas) “for ‘the Petitioner: After stating the ques- 
tions referred to the Full Bench the learned vakil submitted that the 
Magistrate is ousted of his ‘jurisdiction to proceed under Chapter 
X Criminal Procedur® Code whenever a bona Aide claim of right to 
thé land, over which a highway is ‘claimed, is set up by the defendant, 
The Magistrate is a criminal Court and every criminal Court, when 
it professes to deal with private property and not with offences, 
its ordinary duty, possesses only limited powers The object of crimi- 
nal Courts exercising powers under Chapter X Criminal Procedure 
Codé is merely to prevent public injury or incónveniénce ; they can't 


bindingly declare any right. It is for this reason that English Courts 
have always held it as a maxim, “that where ‘the title to property is 


‘in “question, the exercise of a summary jurisdiction by justices of the 


Peace is ousted.” Refers to Paley on Summary Convictions. “ This 


principle ig not founded upon any legislative provision, but is a 
qualification which the law itself raises in the execution of penal 
statutes, and is always implied i in. their construction : and so rigid 
is this rule, that even where a statute allows the accused to go into 
the question of title, he is not obliged to do so, and may object to 
the jurisdiction of Justices. " No doubt a rule of Common Law is 
not binding on the Courts in India i in construing an Indian statute. 
But the rule relied upon is not à rule of. Common Law but a princi- 
ple of ‘natural justice and of construction of statutes, applicable to 
every civilised country and principles of construction of statutes, 
enunciated in England have all along ‘been adopted ip construing 
Indian Statutes by the Judicial Committee and all thé Indian High 
Coarts: Craies’ Statute Edition II p. 472. There is ro repugn- 


ance in the Code of Criminal Procedure itself to the application . 


of the salutary rule as to dona fide claims of title, and unless any- 
thing contrary and repugnant to the rule has been enacted in 


an indian Statute the’ rule should be appied to the’ subject: 


matter of the present discussion and’ Chapter ^X "Criminal 
Procedure Code should be construed on that principle, especially 
when Courts in this Country have followed that principle: for 
about 50 years in cases under that Chapter. Cites the follow- 
ing cases: Becharam Bhuttacharjee (1); Omésh Chunder v. Icha- 
nath (2); Puddomonee v. Juggodumba (3) In re Chundernath 
Sen (4); Basaruddin Bhuiak v. Baharali (5); Askar Mea v. 

(1) (1871) 15 W. R, Cr. 67. (2) (1874) 21 W. R. Cr. 64. 

(3) (1875) as W. R. Cr. 2. - a g 

(4) GESo) I. L. R. 5 Calc. 873. (5) (1884) IL, L. R. i11. Calc 8. 
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Saódar Mea(1); Lal Miah v. Nazir Khalashi (2); Luckhee 
Narain v. Ram Kumar (3) ; Chuni Lall v. Ram Kishen Sahu (4) ; 
Nasarnddi v. Akiluddi (5), Queen-Empress v. Bissessur Sahu (6) ; 
Preonath v. Gobordkons (7); Mukunda Lal Qey v. Horibole (8) ; 
Matuk Dhari v. Hari Madhab (9); Belat Ali v. Abdur 
Rahim (10); Manipur x. Bidhu Bhushan (11); Ashrafuddin ve ` 
Karim Buksh (12); Kamini Kumar Biswas v. Emperor (13) ; 
Peary Lal Mullick v. Surendra Krishna Mitter (141 ; Peary Lal 
v. Surendra Krishna (15); Bhagat  Pershad v. Ramrup 
Karmakar (16) ; Fakir Mallick v. King Emperor (17); Lakshman 
Chandra v. Bilask Roy (18). Until very recently, the above rule 
of English lay has been applied in proceedings under Chap. X 
Criminal Procedure Code, although excepting in one case not in 
express terms and the case of Zuckhee Narain v. Ram Kumar (3), 
expressly quotes the rule. It is tlierefore submitted that although 
the principle is not to be found in the Code itself, as the pfoceedings 
affect the property of subjects,the rule should be imported into the 
Chapter X Criminal Procedure Code by applying the above- 
mentioned rule of construction, j 


No doubt their Lordships in the-case of Zuckhee Narain v. Ram 
Kuma? (3), uses the expression “should not” and not. “ cannot" 
but their Lordships began by quoting the rule of English law and 
itis submitted that their Lordships used the expression rather 
loosely and in either case the Rule should be made absolute. In 
Nasaruddi v, Akiluddi{5)(to which Prinsep J, who was a party to 
Luchhee Narain v. Ram Kumar (3) was also a party) although their” 


.Lordships say the Magistrate should have stayed his hands, yelset 


aside the order of the Magistrate as u/éra vires. 


Then asto the other question referred to, prior to the case of 
Luckhee Narain v. Ram Kumar (3), there was no distinction between 
a ‘well-founded’ Jona fide claim and a not ‘well-founded’ bona fide 
claim. Théir Lordships misunderstood the case of Aeg v. 


(1) (1885). L L. R, 12 Calc, 237. (2) 41886) I. L. R. 12 Calc. 6,6. 

(3) (1888) I. L. R. 15 Calc. 564. (4) (1888) | L. R. 15 Calc. 469 (468). 
(5) (1899) 3 C. W. N. 345: (6) (1890) I. L. R. 17 Calc. 562. 

(7) (1897) 1. L. R; ag Calc. 278. (8) («893) 2 C. W. N. 554. 

(9) (1904) I. L. R. 41 Calc. 979; 9 C. W. N. 72. 

(10) (1903) 8 C. W. N. 145. »" 

(11) (1914) I. L. R, 42 Cale. 158; 13 €. W. N. 1086, 


(12) (1914) 18 C. W. N. 1148. (13) (1907) I. L. R, 35 Cale. 283. 
(14) (1919) 23 C. W. N. 774. (15) (1919) 24 C. W. N. 247. 
(16) (1914) 21 C. L. J. 116- (17) (1916) 38 C. L. J. 211. 


f18) (1920) 61 Ind, Cas. 175. 


Vor XXXV.) . HIGH COURT, 


Sandford (1). That. ‘case lays down one test of determining 
whether a claim set up was or was not Zona /íde and that case 
applied only toa case where the Court was not satisfied as to 
the dona fides of the «claim. Once the Court is so satisfied, the 


procedure laid down in Sandford’s case (1) can’t be followed as it- 


was no longer necessary to decide whether the claim was dona 
fide. The case of Luckhee Narain v. Ram Kumar (2) in making 
the aforesaid distinction- makes a departureand in fact the rule 
laid down in the earlier part of the decision is incon- 


sistent with the latter part, directing the Magistrate to refer the. 


defendant to the civil Courts if his claim was not well-founded. 
The moment the Court finds that it should not proceed any further, 
any order to the effect that defendant should go to civil Court would 


be without jurisdiction. This artificial distinction is incomprehen- | 


sible. It is an impossibility to say the claim is Bong Jde but not well- 
founded it really amounts to saying that the Court is not satisfied ag 
to the Jona fides of the claim. This distinction does not appear 
to have entered the minds of any of the learned Judges of any 


other High Court. This distinction was not recognised in most of : 


the later reported decisions and in & large number of unreported 
decisions. The case of Belat Ali v. Abdur Rahim (3) does not 
give any reasons, the observations in the case in Manipur v, 
Bidhu (4) are obiter dicta. The case of Fakir Mallick v. King- 


Emperor (3) was of a very exceptional nature—there the claim was 
prima facie a pretence. | 


" Lastly there can't. be any justification for dirécting a defendant, 
who has put forward a Jona Jide claim, to go to the civil Court, Up 
to the cases in Lal Miah v. Nasir Khalashi (6', there was no 
authority to the effect that defendant. should be referred to the 
civil Court. On the other hand the cases show that the party moving 
the criminal Court should go to civil Court and the obvious reason 
was that criminal Courts ought not to waste their time over matters 
which might better be finally tried by civil Courts, particulary when 
Chapter X Criminal Procedure Code does not rel 
of any breach of the peace. Their Lordships in reading the case of 
Luckhee Narain v. Ram (2) fell into an error in thinking there 
was no earlier case on the point. The decision is wrong when it 
lays down that the defendant should go to civil Court, 


ate to prevention 


(1) (1874) 30 L, T. 601. 
© (3) (1903) 8 C. W. N., 143. 
(5) (1916) 28 C, L. J. zi1. 


(2) (1888) I. L» R.?r5 Calc. 564. 
(4) (1914) I. L. R, 42 Calc. 158. 
(6) (1886) I. L. R, 12 Calc. 96. 
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` Babu Dasarathi Sanyal (with: him Babus Dabendra Narain 

Bhattacharjya and Lalit Mohan Sanyal) for the Opposite Party: 
The Code of Criminal Procedure is a self-contained Code in res- 
pect of every matter it deals with and in coming to any conclusion as 
to what are the limits of a Magistrate's jurisdiction when exercising 
powers under chapter X ofthe Code, the Court must in the first 
instance examine the provisions of that chapter and try to determine 
the question on a plain reading- of the same, after giving to the 
language of the sections their ordinary and natural meaning See 
Novendra v. Kamal Bashini (1). On a construction of the provisions 
of chapter X Criminal Procedure Code according to the rule laid 
down by the Privy Councilit is clear that the jurisdiction of the 
Magistrate is not ousted by the defendant putting forward a dona 
fide claim of right. On the conttary it will appear that the provi- 
sions of the chapter have been very carefully framed ; „Magistrates 
of a süperior rank only are authorised to act under the chapter and 
an elaborate mode of trial—including the trial by a jury—is provid- 
ed. And all this clearly show that the legislature intended that 
the Magistrate acting under the chapter should have jurisdiction to 
decide on questions of title, 207a fide or otherwise put forward, The 
mere fact that thé claim put forward was a dona fide one does not 
show that the Magistrate’s proceedings are not ‘reasonable and 
proper,’ although the dona fides of the claim may be relevant factor 
in determining whether the proceedings are ‘reasonable and 
proper’ ; and unless and until the Magistrate is satisfied that his pro- 
ceedings are not ‘ reasonable and’ proper’, he cannot drop the pro- 
ceedings and refuse to carry on the proceedings to its conclusioa.. 

As to the applicability of the rule of English law in construing 
the provisions of the chapter, the observations of Mookerjee A. C. J. 
in the Special Bench case Satis v. Ram Dayal (2), clearly show that 
the Court ought not to apply that rule. As to the question of 
public po'icy, based on the assertion that the civil Courts have 
no jurisdiction to interfere with a final’ order of a Magistrate 
under the chapter, although there was some doubt on the point pre- 
viously owing to the decisions Mutty Ram v. Mohi Lali (3) and 
Khodabuksh v. Monglai (4), the jurisdiction of civil Courts has now 
been established by a Full Bench decision of Chuni Lall v. Ram 
Kishen (5). Then again the provisions in chapter X Criminal Proce- 

(1) (1896) 1. L, R, 23 Calc. 563 (P.C.). 

(2) (1920? 32 C. L. ]..94; 1. L R. 48-Cale 383 (418-419). 

(3) (1880) 1. L. R. 6 Caic. 291. (4) (1886) L L. R. 14 Cale. 60. 

(5) (1888) I. L. R, 15 Calc. 460. ` y= 
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dure Code are not penal provisions. See Century Dictionary: and 
Nassir v. Chunder (1). No doubt there are provisions for punishment 
for disobedience—but that is not a provision made by chapter X—a 
disobedience is punishable under the Penal Code or some othér lawin 
force, irrespective of the provisions of the chapter. Further the juris- 
diction exercised under the chapter cannot properly be called “ sum- 
mary jurisdiction’ as understood in England : See Paley p. 16 There 
is a provision for trial by jury. Note also expression “Summary trial” 
used in the Code. See also Dunne v. Hem (2) per Peacock G, J. 
In the Code of 1882 there was material change in the law and 
it would be useless to refer to the earlier- decisions under the 
code of 1861 and 1872 fora decision on the question now under 
consideration. But in a case decided by Couch C. J. under the Code 
of 1861, this very question was raised by. the learned Advocate- 
General and decided against the petitioner: See Angelo v. 
Cargill (3 À Discusses various cases cited for the petitioner. The 
fact that the defendants put forward a dona fide claim of right 
does not therefore oust the Magistrate’s jurisdiction. On the con- 
trary the Magistrate must decide whether the claim, dona fide or 
otherwise, was well-founded or not and if decide in the affirmative, 
then he decides that the pathway was not a highway and must make 
an order accordingly ; if he decide in the negative, he is under the 
law bound to hold the pathway to, be a highway and make an order 
for maintaining it, 

It is entirely discretionary with him to adjourn his proceedings 
in either case for a reasonable time under section 344 Criminal Pro- 
cedure Code— but he is not bound to do so; nor does he act without 
jurisdiction if he does so. The proceeding, issued by a competent 
authority, namely, a Magistrate who is a responsible officer and in 
most cases, on the report of a police officer, also a responsible public 
servant, shows prima facie that the pathway is a highway and in that 
view, the defendant, however Jona fide his claim may be, is the 
proper person to be referred to the civil Court to establish the 
contrary. As to whether the Magistrate should drop the proceedings 
altogether or only stay the same temporarily -and refer the parties 
to the civil Court is a question of exercise of discretion and will, in 
each case, depend upon its own facts. 

Again, even in England, where title is in issue, Justices may 
proceed to decide upon it, in spite of the general rule: Sea Paley, 
Ed. II, p. 164. Learned vakil was then heard on the facts of the case. 


(1) (1868) 9 W. R. Cr. 41 (47). (2) (1869) 13 W, R, Cr. 60, 
(3) (1872) 9 B. L. B. 417. i 
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senha Babu Manmatha Nath Mukherjee in reply. ° 
1932. _ The following judgments were delivered : 
mon Sanderson, C. J. This is a reference to a Full Bench by my 
ue learned brothers Newbould and Suhrawardy, JJ. The questions 


—R which are submitted are, | 
January, 16. 1. “When in proceedings under section 133 Criminal Procedure 
Code, arising out of an alleged -obstruction of a way used by the 
public, the defendant sets up a claim of right which is found by the 
Magistrate to be made in good faith, is the Magistrate’s jurisdic- 
tion entirely ousted ?” 

2. “Or can the Magistrate, if he does not think this claim well- 
founded though he considers it made in good. faith, allow the 
defendant a reasonable timc to assert this claim by a civil suit and 
if he does not go to the civil Court within such time or fails there, 
can the Magistrate continue the proceedings under section 133 
Criminal Procedure Code" ?- * 

. “Was the case of Belat Ali v. Abdur Rahim (1), giving effect 
to the dictum in Luckhee Narain Banerjee v. Ram Kumar Mukher- 
jee (2) rightly. decided ?” 

^. "The following facts may be taken from the case. 

“ This-Rule is directed against an order passed by the Sub-Divi- 
sional Magistrate of Alipore in proceedings under section 133 of 
the Code of Criminal Procedure. Ali Nashkar and others instituted 
proceedings under that section. against the petitioners before us, 
Ram Sagar Mandal and another person, alleging that they had 
obstructed a public road. Ram Sagar Mandal showed cause denye 
ing the existence of the alleged public road and setting up a claim 
to the land in dispute, On the 1th April last, the Magistrate passed 
the following order :— 

“I have heard the vakils for both the parties. The and party 
contend that in a criminal case I held that there was no pathway, so 
the conditional order ought’ to be discharged. The vakil for the 
1st party has urged that this wasa case of assault and my finding 
ought not to bind the present parties. I have given a careful con- 
sideration to the arguments advanced. I am of opinion that the 
claim of the 2nd party though not substantiated is not mere pre- 
tence and is not raised to oust the jurisdiction of this Court but it 
is raised Bona jide, so I think that following the ruling laid down in 
Manipur v. Bidhu Bhusan (3), lewill give the and party a chance 

` (1) (108) 8 C. W. N. 143. 


(2) (1888) I L. R. 15 Calc. 564 (573) 
tg) (914) 18 C. W. N, 1086; I. L. R. 42 Cale. "T 


Vou. XXXV] HIGH COURÍ. ` 


to go tothe civil Cotrt. The and party should file a case within 
a reasonable time and I allow them time till 25th May, 192r, to do 
so, and if the and party does not go to the civil Court me this 
time, the trial will be continued. Put upon 25th May, 1921.” The 
petitioner did not go “to the civil Court and on the 2 5th May the 
Magistrate refused to reconsider, his order and directed witnesses 
to be summoned. 


On behalf of the petitioner it was contended that on the Magis- 
trate’s findings that the petitioner's claim was “ bona fide” his juris- 
diction under section 133, Criminal Procedure Code.came to an 
end and he was not justified in continuing the proceedings, because 
the petitioner failed to bring a suit in the civil Court. On behalf 
ofthe opposite party it was contended that the finding that the 
claim, though made Jona fide was not substantiated, justified the 
Magistrate’s order which is supported by decisions of this Court. 


The case of Luckhee Narain Banerjee v. Ram Kumar Mukherji 
(1) was referred to in the case as follows :—“ But in the case of 
Luckhee Narain Banerjee v. Ram Kumar Mukherjee (1) a distinction 
is drawn between a claim of right which the Magistrate thinks well- 
founded and a claim of right which the Magistrate does not think 
well-founded but considers to have been made dona side. It was laid 
down that in the former case the Magistrate will take no further 
proceedings but in the latter he should allow the defendant an 
opportunity of asserting his claim by civil proceedings and that if 
he does not go toa civil Court within a reasonable time or fails 
there the Magistrate will proceed." 

The two learned Judges doubted the correctness of this view of 
the law and consequently they made this reference to the full 
Court. i 


. With regard to the first question, in my judgment, the first step 
to-be taken is to examine the sections of the Criminal Procedure 
Code, applicable to this matter, which are sections 133 to 139 and 
to interpret these sections according to -the natural meaning of the 
language used. | 

Ido not propose to discuss these sections in detail. It is suffi- 
cient for me to say that if the ordinary and natural meaning is given 
to the language used in these sections, in my judgment it is clear that 
the Magistrate had jurisdiction thereunder to decide the case even 
though a claim of title was raised by the petitioner, and even though, 
as the Magistrate held, the claim was " raised Jona fide” and “was 


(1) (1888) 1. L. R. 15. Calc. 564 (573). 
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not a mere pretence and was not raised to qust the jurisdiction of 
the Court.” i 

It was however argued on behalfof the petitioner that it had 
been held in England that, when the title to property is in question, 
the exercise of a summary jurisdiction by JuStices of the Peace is 
ousted, and it was further argued that the same principle should be 
applied to the sections now under consideration. It was also urged 
that the principle is a principle of natural justice and should be 
applied unless an exception is made in the Act. 

I cannot accept these arguments. In the first place I do not 
agree that the rule laid down in the English cases should’ be taken to 
bind the Court in construing the Indian Act in question :—second 
ly it is to be noted that the Code of Criminal Procedure is an Act 
for consolidating and amending the law relating to criminal procé- 
dure, and in my judgment the principle of construction laid down 
by Lord Herschell in the case of Zhe Bank of Jingland, v. 
Vagliano (1), and affirmed by the Privy Councilin JV. N. Sircar v. 
Kamalbasini Dasi (2) ; should be applied to this Act. The passage 
in the latter case is as follows :—“ It is hardly necessary for their 
Lordships to do more than express their concurrence with the 
judgment of the High Court. But they think it may be useful to 
refer to some observations in a recent case before the House of Lords 
as to the proper mode of dealing with an Act intended to codify a 
particular branch of the law. ‘I think,’ said Lord Herschell in 
the Bank of England v. Vagliano (1) “the proper course is in the 
first instance to examine the language of the statute and to ask 
what is its natural meaning uninfluenced by any considerations 
derived-from the previous state of the law and not to start*with 
enquiring how the law previously stood, and then assuming that it 
was probably intended to leave it unaltered, to see if the words 
of the enactment will bear an interpretation in conformity with 
this view.’ If a statute, intended to embody in a Code a particular 
branch of the law, is to be treated in this fashion, it appears to me 
that its utility will be almost entirely destroyed, and the very 
object with which it was enacted will be frustrated. The purpose 
of such a statute surely was that on any point specifically dealt with 
by it, the law should be ascertained by interpreting the language 
used instead of, as before, roaming over a vast number of autho- 
ries in order to discover whatethe law was," extracting it by a 
minute critical examination of the prior decisions"... Applying that 


(1) (1891) A. C. 107 (144). 
fa) (1896) 1. L. R. 23 Calc. 563 (sya). 
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principle to the sections of the consolidating and amending Act 
now under consideration, and giving to the language of the section 
the natural meaning, in my judgment that Magistrate had juris- 
dections to decide the question before him, even though the defen- 
dants in the proceedings before the Magistrate set up a claim of 
title to the land in question. 

Numerous cases were cited to us during the course of the argu- 
ment, and it is said that there is a discrepancy to be found between 
the decisions of this Court. I think that to some extent there is a 
discrepancy. But on the whole, in my judgment, the weight of the 
decision is in favour of the view which I have expressed. 

For instance as long ago as 1872 in Angelo v. Cargill (1), the 
Court when dealing with a section of the Criminal Procédure Code 
then in force, held that the Magistrate had jurisdiction to decide 
whether the place was a thoroughfare and whether there was an 
obstruction, though the defendants claimed the land as their own 
property The sections then under discussion do not differ materially 
from the sections now under discussion and the Advocate-General 
appearing for the defendants in that case, raised in his argument the 
identical points which have been raised on behalf of the petitioner 
in this case, yet the Court held that the Magistrate had jurisdiction. 

In Luckhee Narain Banerjee v. Ram Kumar Mukherjee '2), which 
was decided in 1888, the decision, in my judgment, implied that the 
Magistrate had -jurisdiction though the learned Judges stated that 
this Court in revision in several cases had given directions as to the 
rode in which the Magistrates should exercise their powers The 
follqwing passages in the judgment may be referred to page 570. 
“The ground upon which these decisions have proceeded is that 
there is no provision made in Chapter X of the Code for an enquiry 
into disputed questions of title; and that it cannot be held to have 
been the intention of the legislature that questions of this nature 
raised Jona fide should be finally decided in a summary manner 
and to the exclusion of any recourse to the civil Courts, These 
decisions go, not actually to the jurisdiction of the Magistrates, as 
the English rule referred to does, but rather to the mode in which, 
in revision, this Court has held that the Magistrates should exercise 
their powers, following the principle of the Englsh rule so far as may 
be ;” page 573—" Our observations in this judgment are of 
course directéd to that part of section 133, which relates to the case 
now before us and deals with obstructions to ? publie ways. We may 

(1) (1872) 9 B. L R. 417. 
(2) (1883) I. L. R. 15 Calc. 564 (570). 
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observe that in cases in which danger to public “health or safety is 
involved, we by no means suggest that the Magistrate is fettered, iri 
the exercise of the powers given to him under these sections, by the 
considerations to which we have adverted.” „It seems clear that if 
the Magistrate has jurisdiction in cases, where public health and 
Safety are endangered, he must also have it in cases where they are 
not endangered, for the jurisdiction to deal with the two classes of 
cases is conferred by the same words in the Act. 

These passages seem clearly to imply that the Magistrates had 
jurisdiction, but that this Court had from time to time given direc- 
tions as to the mode of exercising that jurisdiction. It is to be 
noticed tliat the learned Judges in the last mentioned case drew 
attention to the case of Chuni Lall v. R. K. Sahu (1), whereby it 
was decided that the right of an owner of land to bring a suit under 
section 42 of the Specific Relief Act against one of the public, who 
formally claimed to use such lands as a public road anfl who has 
thereby endangered the title of the owner, is not barred by an order 
of the criminal Court under section 137 of the Criminal Procedure 
Code. 

In the Gia Er v. Bissessur Sahu (2), the learned Judges. 
held that the Magistraté “ ought not to have made the order if there 
was a dona fide contention on Bissessur’s part that the path was not 


“a public way" and the learned Judges quoted ‘with approval the 


passages from the judgment in Luckhee Narain Banerjee v. Ram 
Kumar Mukherjee (3). The headnote of that case seems to me to 
go further than the actual decision. . 

Again Fakir Mullick v. King-Emperor (4), is in my judgment a 
decision confirming my view that the Magistrate had jurisdiction 
even though a Jona fide claim of right had been set up. 

It was, at the end of the argument, practically conceded that to 
say that the Magistrate had no jurisdiction or that “the Magistrate's 
jurisdiction was entirely ousted" was putting the case too high, but 
the argument was urged that under the circumstances of the case 
the Magistrate ought to have stayed his hand and should not have 
proceeded with the enquiry when he found that the defendants were 
putting forward a claim of title in the land, dona fide, and the Magis- 
trate should have allowed the parties to litigate the question in the 
civil Court, 

In my judgment therefore the first question should be answered 
in the negative. 

(1) (1888) I. L. R. 15 Calc. 460. (2) (1890) I. L. R. 17 Calc, 562. 
(3) (1888) I. L. R. 15 Calc. 564. - (4) (1916) 28 CL. J. 211. 
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The second guestion may conveniently be divided into two parts. 
With regard to the first part the learned vakil for the petitioner 
did not complain of the ruling at p. 571 in Luckhee Narain Baner- 
dee v. Ram Kumar Mukherjee (1), which runs as follows :— 

** When such a question is bona fide raised the ‘Magistrate ought 
not to make an order under this section of the Code; he should 
allow an opportunity for the determination of the question by the 
civil Court.” But objection was taken by the learned vakil to the 
«passage at p. 573. “Ifthe Magistrate does not think this claim 
well-founded, so far as he can judge, but considers that it is made 
bona fide he should allow the defendant an opportunity of asserting 
it by civil proceedings” It was urged that the defendants who 
might be in possession of the land, should. not be forced into the 
position of plaintiffs in a civil suit to maintain a claim of right. It 
was argued further that the distinction between an ill-founded Zona 
fide claim agd a well-founded dona fide claim is unintelligible. In 
my judgment there is considerable force in those arguments: At 
the same time I am unable to say that the Magistrate had no juris- 
diction to make the order of rsth April, 1921. It seems to me that 
it was a matter for the discretion of the Magistrate. He had appa- 
rently on that date, on the materials then before him, come to the 
conclusion that the claim of title set up by the defendants had no 
substance in it: although he believed that the claim was not set up 
as a mere pretence. Having given the defendants an opportunity 
of instituting a suit in the civil Court, of which the defendants failed 


to avail themselves, the Magistrate proposed to enquire further into’ 


the facts of the case. In view of the judgment which I have already 
giver on the first question I am unable to say that he had no juris- 
diction to continue the proceedings under section 133 of the Crimi- 
nal Procedure Code. l l 

_ With regard to the case of Belat Ali v. Abdur Rahim, (2), which 
is the subject of the second part of the znd question, in my judg- 
ment, it cannot be said, having regard to the facts of that case, that 
it was wrongly decided. 

It is necessary for the Court to decide whether the Rule in this 
case should be made absolute or discharged. The Magistrate, as I 
read his judgment, came tothe conclusion, onthe materials then 
before him, that there was no real substance in the claim of title, 
and consequently in my judgment, the Rule should be discharged. 

Teunon J.—In this matter the facts have been sufficiently set 
out in the order made by the referring Bench and also in the 


(1) (1888) I. L. R. 15 Calc. 564. (2) (1903) 8 C. W. N. 143. 
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judgment of his ‘Lordship the Chief Justice It is therefore une 


necessary for me to recapitulate them. 


In the many cases decided under -chapter X -of the -Code of 
Criminal Procedure there has been considerable conflict .of judicial ` 
opinion, and much that is not to be found “in the- sections them- 
selves has been'imported into them by the Courts. e 

In a case such as the present it appears to.me that there are “bat 
two questions forthe Magistrate (or for the jury, if under sections 135 
and 138-a jury be substituted for the Magistrate), to decide ; namely. 
(1) whether the way.in question is one which is or may be lawfully 
used. by the public and (2) whether such way has been unlawfully 
obstructed. Those two questions should be decided om evidence 
in the same manner as any. other questions arising in criminal pro- 


‘ceedings. There appears to meto be no reason why in a codifying 


enactment such as the Code of Criminal Procedure we should intra- 


.duce any rule of interpretation borrowed from English Law. .^ It is. 
.also.not for us, but for the legislature, to say whether questions:of 
-title should or should not be decided in the Courts of Magistrates. 


When in proceedings. under section : 133, a claim of private-title is 


asserted the good faith or.bad faith of the defendant raising this:plea 
^in my opinion is immaterial. There is no reference to good faith in 


the sections themselves and ifon evidence the Magistrate (or the 
jury) be satisfied that the path is a public path, the Magistrate 
should act on that decision and conclude the controversy ‘for the. 
time being. The defendant if agprieved still has his sinensis in the 


* civil Courts. 


Whether in any individual case before making his condos 
order absolute, the Magistrate should give the defendant an oppor- 
tunity of establishing by suit his claim of private title 15 at most a 
question of discretion and Tam not prepared to. lay down any 
general rules for the exercise. of such judicial discretion. I may. 
however point out that sub-section (2) of section 133 does not 
appear to favour any such reference of parties to the civil Courts. 

“In the result I should answer the questions referred tous; which: 
I take to be three in number, as follows: —To the rst ‘question my: 
answer is ‘No’. Tothe znd question my answer is that in the 
exercise of his discretion the Magee may take the course indicat- 
ed in the question. : - ~ nose 

To the 3rd question “my answer is that I am not prepared to. say’ 
that on its own facts'the case of Belat Ali v. Abdur Rahim (x) was. 
wrongly decided. < 


(0) (1903) 8.C. W. Nz 145. 
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. For the reasons given I agree in discharging this Rule. : CRIMINAL, ‘ 
Ríeh^rdson J :—Section 133 and the following sections of the 1922: 
present Code substantially repeat the corresponding sections .of Ram 
the: carlier Codes. The word ‘thoroughfare’ however, used in the 2 ks 
Codes of 1861, 1869 and 1872 is replaced in the Codes of 1882 and D 


1898 ‘by the expression way ‘which is or may be lawfully used “ee 
by. the public The purpose in view is the removal of unlawful 
obstructions from public ways and the abatement of certain other 
nuisances affecting the public health or safety such as the carrying 
on of a.trade “injurious to the health or physical comfort of the 

- community." Proceedings are initiated by a conditional order in 
appropriate terms. If the order is not obeyed, inquiry may follow 
whether it is a reasonable and proper order or not, the result depend- 
ing on the finding arrived at upon that issue. The inquiry may 
be made, at,the choice of the defendant, by a Magistrate or by a 
Jury. 

“The first and principal question referred to this Bench may be 
thus. stated : Whether a conditional order haying been made for the 
removal of an alleged unlawful obstruction from an alleged public 
way; the -Magistrate's jurisdiction to proceed further is ousted if the 
defendant raises a dona fide claim of right or title. 

“Under the Codes of 1861-69 it was held that it was for the Magis- 
trate to determine whether a way was or was not a “thoroughfare” : 
Becharam Bhuttacharji (1) and Angelo v. Cargill. (2). But under 
the Code of 1872 there seems to have been either an abrupt transi- 
tion to a different view or a reversion to some earlier view ; witness 
the observations of Phear; J. in Roy Omesh Chunder Sen v. IchanatA 
AMosumdar (3), decided in 1874, less than two years after Angelo’s 
case (2)-and without any reference thereto, and see also Petamber 
Jugi v. Nasaruddy (4) and Re Chunder Nath Sen (5). 

_ The view then taken was apparently determined by two consider- 
ations, In the first-place the power given by the provision in 
the two earlier Codes corresponding to section 147 in the later 
Codes, enabled M Magistrate to intervene in any case of dispute 
concerning a right of-way, public or private. The provision was 
not restricted, as it now is, to disputes likely to lead to a breach of ' 
the peace. In the second place it was doubted at the time whether 
an order made by.a Magistrate under what I may call the section 
133 Procedure would be conclusive in the civil Courts on the ques- 

(1) (1871) 15 W. R. Cr. 67. (2) (1872) 9 B. L. R. 4176 a 

(3) (1874) 21 W. R. Cr. 64. . (4) (1375) a5 W- R. Cr. 4. 

(5) (1880) I. Ls R, 5 Cale, 575. : 
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tion of highway or no highway. There was some conflict of opi- 
nion and it was not till 1888 that the point was decided by a Full 
Bench in favour of the civil Court: CAwsi Lall v. Ram Kishen 
Saha (1). Upon these considerations, it waselaid down that where 
there was any dispute concerning the existence of a * thoroughfare” 
the Magistrate should follow, not the section 133 procedure, but 
the different procedure appropriate to case of dispute under which 


the Magistrate's fihal order would be subject by express enactment, 


to the result of proceedings taken in a competent Court by.a party 
aggrieved. ` . 

` Section 147 assumed in the releyant particular its present form 
in the Code of 1882 and this change in the law made it clear that 
section 147 and section 133 were entirely independent provisions 
and that neither section could be used to throw any light on the 
interpretation of the other, the object, scope and language being 
totally different. If there was any overlapping, that merely meant 
that in some cases where a public way was concerned, the Magistrate 
might have alternative procedures open to him. At the sametime 
there was no reason why the restricted operation of section 147.a5 
compared with the oorresponding previous provision, should of 
itself enlarge the powers given by section 133. It became necessary, 
therefore, to re-examine the position and this was done in Luckhee’ 
Narain Banerjee v. Ram Kumar Mukherjee (2), which has since 
becn treated as the leading case. 
|. The judgment then-delivered has already been referred to and 
I will only say that, as it seems to me, the Icarned Judges attempt 
ed to find a basis for previous decisions in the rule or maxim of 
English Law, that “where the title to property is in question, 
the exércise of a summary jurisdiction by Justices of the Peace is 
ousted" (Paley on Summary Convictions, 8th Edition, p. 157). It 
is this maxim which they set before themselves _as one to be follow- 
ed in India “so far as may bo." The difficulty lies in this qualifi- ' 
cation, as the Magistrate cannot in the same case both have and 
not have jurisdiction. No satisfactory conclusion can be reached 
without considering whether the maxim should be, not partially 
but wholly accepted or rejected. 

"The masim is probably due in its origin to conditions which no 
longer obtain. There was a time when few Justices of the Peace 
had any training in law. Formerly'also statutes were less scientifi- 
cally drawn than they now are and were in consequence more 


(i) (1888) I. L. R. 15 Calc. 460 (468). 
(2) (1888) L L. R. 15 Calc. 564. 
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loosely interpreted according to their supposed reason or equity. 
An illustration lies ready to hand in the deerkilling case cited by 
Paley on page 158, where Holt C. J. said this :— 

“And therefore if here was a dispute concerning the limits of 
a walk in a forest ; and one claims as part of his walk, what is in fact 
& part of the division of another, and accordingly kills deer there ; 
the case is out of the intent of the Act, but is plainly ^ within 
the words. The intent of the Act was to punish rogues and 
vagabonds ; and not to punish persons, who by mistake in the exe- 
cution of their trust exceed what the law warrants." X. v, Speed (1). 

But however the rule .originated, it has been explained in 
more recent times as a presumption applicable to the construction of 
statutory powers conferred on Justices of the Peace—a presumption 
which may or may not be displaced by the language employed. In 
KR. v. Cridland (2), Crompton J., said '" Being an old maxim of 
law, which Has been so generally applied for ages, we must assume 
that it is still intended to be applied by every Act relating to such 
matters, though not specifically mentioned", and in White v. 
Feast (3), Blackburn J., was explict, “ All summary jurisdiction”, 
he observed “is the creation of - statute and on the principle 
that title could not be intended to be decided by an inferior tribu- 
nal, there has arisen the well-established ru'e that every statute 
giving summary jurisdiction has the implied restriction as to title 
and the Justices must hold their hands if a dona fide claim of right is 
Set up. On the other hand, in some statutes, as the Highway 
Acts, the terms used show that the Justices were not to hold their 
hands even if a right were set up." 

. No doubt the Justices were supposed to know all about the local 
highways and one reason why in my opinion this presumption 
should not be intruded into the Criminal Procedure Code, is that 
I doubt whether it has been consistently applied in England. It 
was not applied for instance in Willams v. Adams (4); and Exparte 
Vaughan (5), while it was applied in A. v. Justices of Dorset (6), 
and A. v. Stimpson (7). Atany rate where it is not applied, the 


Justices retain full jurisdiction of the nature affirmed in Riv. Bol- 


ton (8) and where it is applied the jurisdiction ceases on a dona fide 
claim of title being raised, 
In England, again, the Superior Courts derive their jurisdiction 


(1) (1700) 1 Raym. Rep. 583. e (2) (1857) 7 E. & B 853, (871). 
(3) 0872) L, R. 7 Q. B. 383. © 

(4) (1862) 3 B. and S. 312. (5) (1866) L. R. a Q. B. 114. 
(6) 35 L. J. M. C. 211. (7) 9 Cox's Cr. Cases 356. 


(8) (1841) 1 Q. B. 66. 
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to decide questions of right and title from the common law and 
may at one time have, regarded encroachments with suspicion. The- 
jurisdiction of the Indian Courts from the highest to the lowest 
depends on statute. No doubt civil Courts of various grades have 
been created for the special purpose of deciding questions of right - 
and title. But as time goes on, various powers may be conferred - 
either on existing Courts or on newly created Courts outside the 
range of the ordinary civil Courts. Ifthe presumption that none 
but a civil Court is to decide a question of right or title is admitted. 
in one case, it may be extended to other cases and to other tribunals 
created, it may be for some particular purpose orto administer 
some particular Act. Quite recently a tribunal was created by the 
Calcutta Improvement Act for purposes of that Act and only the 
other day the President of the Tribunal was vested with certain 
powers to deal with rents in Calcutta. Indian statutes being of -the 
modern character, it seems to me wholly advantageous and desirable 
that they should be interpreted by the ordinary canons without 
resort to an adventitious presumption recognised it may be, in: 
England, but not sanctioned by general principle and not authorised 
by anything in the Indian General Clauses Act, which i is itself, so far 
as it goes, a statulary code of construction. It is for the legislature: 
when it creates a new jurisdiction to define and limit the extent of 
that jurisdiction, as it does, for example, in the Small Cause Court 
Acts, and when the question arises what powers are or are not con- 
ferred, the answer ought to be found within the ,four corners of the 
statute. s 

In conferring power relating to land or any other subject matter 
on Magistrates, it is easy to say, if that is the intention, that the. 
Magistrate's jurisdiction is ousted if a dona fide claim of right or 
title is raised. Or the restriction may be qualified so that the, 
Magistrate’s jurisdiction will not be affected unless the claim made 
is not merely dona fide, but also fair and reasonable (cf, White v. 
Feast (1) supra, R. v: French (2). 

When we come to the actual language and scheme of these 
sections, it is clear that the question of public way or no public. Way, 
if it arises, is directly involved in the enquiry which the Magistrate 
or the jury have to make. To use words which occcur in the cases, 
the question is an essential element in, or goes to the foundation 
and merits of, the enquiry. Even thérefore if. this were an English 
statute it might well be debated whether the Magistrate had not 
& complete jurisdiction, But if, as I think, the language should 


(1) (1872) L. R. 7 Q. B. 383. (a) (1902) L. R, I. K..B., 637. 
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be interpreted without any presumption one way or the other, it is 
plain that the Magistrate or the jury have full jurisdiction to deal 
with a question of right or title for the purpose of determining 
whether a conditional order is reasonable and proper. The jury 
when there is a jury,’would presumably be persons acquainted with 
the locality, the legislature relying not on their knowledge of law 
but on their local knowledge. : 

- That construction is supported by the authority of Sir Richard 
Couch, C. J, in Angelos case (1), though the learned Chief Justice 
did not consider the question of ouster of jurisdiction now raised. 
It is strange that Angelo’s case (1) does not appear to have been 
cited in argument or referred to in any subsequent case before the 
present. The case was decided as I-have mentioned under the 
Code of 1861-1869. I do not know whether the subsequent enlarge- 
ment of the revisional jurisdiction of this Court was a factor in 
altering the course of opinion. Under the Code of 1861-69 the High 
Court could only intervene in ‘respect of error in law, Under later 
Codes the High Court in revision may question ‘‘ the correctness, 
legality or propriety” of any finding, sentence or order of an inferior 
Court and make an appropriate order. 

^ If then the Magistrate has this jurisdiction, it is difficult to justi- 
fy the general instructions laid down in Luckhee Narain’s case (2), 
dictating how he should act in the exercise of his discretion. Such 
rules, with all respect, trespass beyond the legitimate ‘sphere of 
interpretation and revision into the sphere of legislation. It is 
‘ wrong in principle for any Court or Judge to impose fetters on the 
exercise by themselves or others of powers which are left by 
law*to their discretion in each case as it arises.” ‘Saunders v. 
Saunders (3). c 

` The instructions involve the distinction referred to in the 
second question submitted between ona fide claims of title which 
ate’ well-founded and Jona fide claims which are ill founded. This 
distinction was & new departure, which has not met with undiluted 
favour. See Mukunda Lal Dey (4y and Peary Lali Mullick (5). 

:^T do not say that an order giving a defendant whose claim the 
"Magistrate considers ill-founded a limited opportunity to go to the 
civil Court is not within ‘the Magistrate’s jurisdiction, but he also 
has jurisdiction, and in some cases it may be his duty, to act him- 
self'on his own finding that the claim is ill-founded. It is matter 

(1) (1872) 9 B. L. R. 417. (a) (1888) I. L; R. 15 Calc. 564, 


“(3) (1897) P. 89. (4) (1898) a C. W, N- 554. 
"(8) (1919) 23 C. W. N. 247. 
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for his discretion, As I apprehend, it would ein the same sense be 


.within the Magistrate’s discretion in such cases to terminate his 


proceedings leaving it to either party desiring to do so to seek a 
remedy in the civil Court in the usual way. All that can bé said 
beforehand is that the existence of a dona Jide "dispute of title may be 
an element for the Magistrate’s consideration. 

Then, again, there is the difference which the learned Judges 
authorise between the treatment of obstructions to public ways and 
the treatment of the other nuisances specified in section 133, which 


affect the public health or safety. In the case of these other nui- 


sances, the learned Judges say, the Magistrate is not to be fettered in 
the exercise of the powers given him by the considerations applicable 
to obstructions to public ways. This difference of treatment is not 
easy to support. Questions of right, if not of title, may arise for 
instance in connection with the isste whether some trade should or 
should not be carried on in some locality. That no real distinction 
exists is shown by the fact that in one or two subsequent cases (no 
doubt of an exceptional character) this doctrine of urgency has 
Leen extended to obstructions to public ways, though nothing in 
the way of danger to the pub'ic health or safety seems to have been 
involved: [Belat Ali v. Abdur Rakim (1), and Fakir Mullick v. 
R. (2). . . | 

It cannot be said that the possibility of a conflict between the 
civil and the criminal Courts was eliminated by thé judgment in 
Luckhee Narain’s case (3) Even under the procedure there laid down 
a defendant might neglect the opportunity given him of going to the 
civil Court pending the Magistrate’s proceedings. But he might 
still succeed, after the Magistrate had madea final order against 
him, in establishing in the civil Court that the way was not a pub- 
lic way. Would the Magistrate be bound by the civil Court decree ? 
Sir Richard Coüch thought. that the civil Court had no power, in 
effect, to reverse the Magistrate’s order because otherwise there 
might be a conflict of jurisdiction. “ The consequences of that” : 
he said “ would be that there-might be another order by the 
Magistrate, another jury appointed, another similar finding, and 
then another suit, and so on. The law does not allow that”: 
Meuhso Chunder Sircar v. Ravenshaw (4). The Full Bench in 
Chuni LalPs case (5) overruled the view that the Magistrate’s order 
could not be brought in question in the. civil Court, but were 


(1) (1903) 8 C. W. N. 143. (2) (1916) 28 C. L. J. ait. 
(3) (1888.) I. L. R. 15 Calc. 564. 
(4) (1873) 19 W. R. 345. f5) (1888) I. L. R. 15 Calc, 450s - 
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silent as to the effect’ of conflicting decisions. It may be that few 
Magistrates would go against a decree of the civil Court. The 
‘danger may be remote. Nevertheless it exists and in some com- 
bination of circumstagces the point may arise and cause difficulty. 

In my opinion the attempt made in Luckhee Narain’s case (1), 

to find a half way house between holding that the Magistrate has 
no jurisdiction where a Jona fide claim of title is raised and holding 
that he has full jurisdiction, placed the law on an unsound 
and uncertaln’ basis. There can only be two alternatives, 
‘either the Magistrate has this jurisdiction or he has not, If 
he has the jurisdiction, it is beyond the province of this ‘Court 
to curtail it And the real difficulty in choosing between the 
two alternatives for the purpose of answering the first question 
submitted is this, thatin actual practice the distinction which 
Luckhee Narain's vase (1), draws between well and ill founded 

"claims has*been generally disregarded, and the raising of dona 
Jide claim of title has been treated, apart from exceptional cases 
decided on the ground of urgency, as being in itself an effective 
bar to the Magistrate’s proceeding further, [cf, JR v. Béssessur 
Sahu (2) ; Preonath Dey v. Gobordhone (3)and Kamini Kumar 
Biswas v. R. (4), The case is often cited and profession is made 
offollowing it, but in general the result has been as I have said. 
In that state ofthings my doubt has been whether this Bench 
should radically alter a practice which goes back to the Code of 1872 
or whether it should be left to the legislature which is understood 
to be engaged in the revision of the present Code, to put its inten- 
tions beyond all doubt. On the whole however for the reasons which 
I have endeavoured to express I agree with my Lord and Teunon 
J.. that the first question refered to us should be answered in the 
negative Ifit were answered in the affirmative further questions 
would arise which need not now be considered as to the time at 
which the objection to the Magistrafe's' jurisdiction should be taken 
and as to the position of a jury where the cliim is made after the 
case goes to them. Subject to what I have already said I agree 
thaf an affirmative answer should be returned to the first branch of 

` the second question, Further than that I kia no opiniom in 

^ regard to Bélat Alis Case (s). ` 

, Tagree that'in the result the Rule should be discharged: 

(1) (1888) I. L. R. 15 Calc. 564. (2) (1890) I. L. R. 17 Cale. 562. 

(3) (1897) I. L. R. 25 Calc. 278. . . » 

(4) (1907) 1. L. R. 35 Calc. 283 17 C. L. J. 188 

(5) (1903) 8 C. W. N. 143- 
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"Newbould, J :—There is very little difference in practice 
‘between the rule of English Law that a dona fide claim of title ousts 


-the jurisdiction of Justices proceeding in a summary way and the 


effect of decisions of this Court in revision that a Magistrate should 
stay his hand when in proceedings under section 133 Criminal Pro- 
cedure Code, he finds that a claim of title is. raised dona fide. No 
reference was made to this distinction when the case was argued 
before my learned brother Suhrawardy J. and myself. Had there 
been we should have framed the questions which we referred for 
decision by a Full Bench differently. The form in which we have 
put the questions requires a decision on the point of ouster. of 
jurisdiction. Now that I have considered these questions from 
the point of view of a member of a Full Bench and am no longer 
bound to follow previous decisions of Divisional Benches. I am 
convinced that there is no ouster of jurisdiction. I have read the 
judgment which my learned brother Richardson J., hes just deli- 
vered and find myself so entirely in agreement with his views that 


‘Ido not think it necessary to say more than that I.fully agree 


x 


with that judgment. 
C. C. Ghose, J. :—The questions referred to the Full. Bench for 


' determination are as follows :— 


“When in proceedings under section 133 Criminal Procedure 
Code arising out ofan alleged obstruction of a way used by the 
public, the defendant sets up a claim of right which is found, by the 
Magistrate to be made in good faith, is the Magistrate’s jurisdiction 
entirely ousted ? . 

*Or can the Magistrate, if he does not think.this claim well- 
founded though he considers it made in good faith, allo the 
defendant a reasonable time to assert this claim bya civil suit and 
if he does not go to the civil.Court within such time or fails there, 
cah the Magistrate continue the proceedings under section 133, 
Criminal Procedure Codé ? Was the case of Belat Ali v. Abdur 
Rahim (1) giving effect to the dictum in Luckhee Narain Banerjee v. 


- Ram Kumar Mukherjee (2) rightly decided ? 


The present reference has arisen out of an application to this 
Court under the provisions of section 439 of the Code of Criminal 
Procedure by one Ram Sagar Mandal, described -as one of the 
second party, against whom proceedings under section 133 Criminal 
Procedure Code had been instituted on the complaint of one Alek - 
Naskar and several others, It was alleged that Ram Sagar Mandal- 


(1) (1903)8 C. W. N. 143- 
5 (a) (1888) 1. L. R. 15 Calc. 564 (574) 
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and-another person had included within their homestead a ‘portion 
of a public road and had erecteda cowshed thereon. Ram Sapar 
. -Mandal showed cause denying the existence of -the alleged public 
road and-setting up a, claim, to the land in dispute. The Magistrate 
was of opinion that the claim of Ram Sagar Mandal, though not 
substantialed was nota mere pretence and had not been raised 
to oust the jurisdiction of the Court but that it had been raised 
bona fide, He thereupon directed that the 2nd party should go to 
the civil Court within a date fixed by him, namely, within the 25th 
May, 1921, and that in the event of the and party not going to the 
civil Court within the said period, the trial should be continued. 
The petitioner did not go to the civil Court and thereupon the 
Magistrate directed witnesses to be summoned. On behalf of the 
- prosecution it was contended before the Division Bench. and also 
before us that on the Magistrate’s finding that the plaintiffs claim 
was dona foe, his jurisdiction under section 133 Criminal Procedure 
Code came to an end and that he was not justified in continuing 
the proceedings under section 133 Criminal Procedure Code simply 
because the petitioner had failed to bring a suit in the civil Court. 
On behalf of the opposite party, the contention: was put forward 
_ that, having regard to the findings arrived at by the Magistrate, 
the jurisdiction of the Magistrate had not been ousted and that he 
"was justified in making the order in the manner in which he did. 

In order to appreciate the contentions set out above, it is neces- 
sary to refer to the terms of section 133 and of the sections which 
follow in Chapter X of the Criminal Procedure Code and.to some 
‘of the more important cases decided under section 133 of the Crimi- 
nal Procedure Code, The ‘sections, it need hardly be stated, have 
to be interpreted according to the natural meaning of the words used. 
Section 133, so far as it relates to the case before us, lays down that 
whenever the Magistrates mentioned in the section consider on re- 
ceiving a police report or other information and on taking’ such 
evidence, if any, as they think. fit that any unlawful obstruction or 
nuisance should ‘be removed from any way, river or channel 
which is or may be láwfully used by the -public or from any 
public place, they may make a conditional order directing the 
removal of such obstruction or nuisance or directing the person 
responsible for the obstruction or nuisance to appear bofore 
& Magistrate - and move to havesthe order. set aside or modified 
in manner indicated in the statute. Section 134 deals with the 
service of notification of the conditional order made under section 
133...Settion 135 lays down the courses open to the public against 
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whom the conditional order has been made. Hè can either perform. 


the act directed in the conditional order ‘within the time limited 


therein, or appear and show cause against the conditional order or . 


he can apply to the Magistrate to appoint a jury to consider whether 
the conditional order is reasonable and proper. The procedure 
which is to be followed in the event of the person affected failing 


to take advantage of the provisions of section r35 and also in the 


event of the person'affected following the provisions of section 135 
is indicated in sections 136 to 141 of the Criminal Procedure Code. 
Further, in cases where there is likelihood of imminent danger or 


injury of a serious kind to thepublic, the Magistrate is empowered. 


by section 142 to issue whether a jury is to be or has been appoin- 
ted ór not, such'an injunction to the person against whom the con- 
ditional order has, been made, as is required to obviate or prevent 
such danger or injury pending the determination of the matter, :. 
It may be noted in passing that- section 135 of the present Code 
of Criminal Procedure corresponds to section sar of the Code of 


1872 which again’ corresponds: to section 308 of the Code of 1861. 


Under the Code of 1872 it was held by this Court that in proceed: 
ings under section 521 of that Code, if a claim of private tight 
were set up in respect of what was alleged to be a thorough- 


fare, or public ‘place, the Magistrate could not make any: 


order under section 52r -and ‘the following séctions, but 
was to proceed under section 532 (which corresponds to section 
147 of the Code of 1882 and of the present Code), so that the 
person claiming ‘such’ private right should have an opportunity af 
havihg thé question raised by: him duly enquired into and deter- 
mined. It is ‘unnecessary to refer to the cases in suport of this 
view ; they will be found collected inthe case of Chundernath Sen 
(1) The ratio of the decisions was that it was no part of the-duty 
either of the Magistrate or of a jury acting under section 526 of 


the Codé of 1872 to determine .the rights of parties in property. 


Then came the Code of 18$2-and in the case of Basaruddin v; 
Baharali (2), Mr. Justice Wilson observed as follows :—‘ It has. 
'been: more than once held by this Court that the powers: now embo- 
died in sections 133 to 137 with regard to the obstruction of public 


. ways, are not to be exercised where there is a dona fide dispute as to 


the existence of the public right. In^the present case it is plain 
that the right of way is really. im, dispute, and that its existence is 
atleast open to doubt. “NO. order, -therefore, can be made under 
thé sections referred to, until the public right has been established 
LC) (880) LL. R. 5 Calc. 875... Dl May 0884) J. La R. rales 8, 37. 


t 
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by proper legal proceedings, civil or criminal.” It is to be remem- 
bered that the Code of .1882 and the present Code of. 1898 did not 
and does not in section 147 as in section 532, the corresponding 
section of the Code of 1872, give a criminal Court power to deal 
with such a matter. "Tho case of Basaruddin v. Baharali (1), 
was followed without any discussion in the cases of Askar v. 
-Sabdar (2) and Lal Miah v. Nasir (3) | 

“In Luckhee Narain Banerjee v. Ram Kumar (4), the question 
was discussed at some length and the cases under the Code of 1872 
were.referred to. It was pointed out by Prinsep and Pigot JJ. 
thatin accordance with the last mentioned decisions it had been 
held by this Court that a Magistrate proceeding under the 
like sections of the Code of 1882, was not, when a Jona fide 
claim.of title was set up, to -proceed to make an order but was to 
allow the- party. setting up such.a claim to substantiate it if he could 
do.so by-.ciwil proceedings. It was further pointed out that there 
were no proper provisions in Chapter X of the Code of Criminal 
Procedure for an enquiry into disputed questions of title and that 
it'could not have been held to have been the intention of the 
legislature that questions of this nature raised Jona file should be 
‘finally decided in a summary manner and to the exclusion of any 
recourse to the civil Courts. In the case of Zu&Aee Narain (4) the 
learned Judge after pointing out that these decisions in question 
did not go to the jurisdiction of the Magistrate but only to the mode 
in which "Magistrate Should exercise their powers observed further 
ag follows on. -page 571. 


“ When such a question is Jona fide raised, the Magistiate ought 


not tò make an order under these sections of the Code, but should 
. allow an opportunity for the determination of the question by the 
civil Court.. 


^. “The claim of title must, however, in order that it should be 


allowed to have this effect, be dona fide and not a mere pretence to 
oust jurisdiction, and it is for the Magistrate to say whether the 
claim. be dana fide or a- mere pretence. The Magistrate cannot, of 
course, in determining this decide contrary, to the facts that the 
claim is not’ made dona side, but must have reasonable and probable 
cause for his decision, which will, be subject to revision by this 
Court. The rule, however, that a dana fide claim of title ought not 
to be determined in summary proceedings before the Magistrate 
is subject to - this, ‘that the objection must be raised by the defen- 
` (1) (1884) I. L. R. 11 Calc. 8. (2) (1885) I. L. R. 12 Calc. 137. 
(3) (1886) 1. L. R. 12 Calc. 696., (4) (1888) I. L. R. 15 Calc. 564. 
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dant at or _ before the hearing ; he cannot bó heard afterwards to 


object to the result of proceedings to which he has deha 


submitted himself.” 
The broad principle thus aid down in Luckhee Narain's 


‘Case (1), has been followed or referred to with approval or has been 


acted upon in numerous cases in this Court and does not seem to 
have been questioned at all in subsequent cases ; but the contro- 
versy, such as it has been, has raged round a distinction drawn on 
Luckhee Narain’s Case (1) between a. claim of right which the 
Magistrate thinks well-founded and a claim of right which the Magis- 
trate does not think well-founded but considers to have been made 
Bona fide. The remarks last referred to have been considered in 
several cases as has been pointed out ia the referring order; they 
have been followed and effect given to them in the case ot 
Belat Ali v. Abdur Rahim (2). l 


The rule laid down in the case in Zuckhee Narain’s case (1) that 
8 bona fide claim of title ought not to be determined in summary 
proceedings before the Magistrate is often described as amounting 
to this namely that the Magistrate, having jurisdiction to enter upon, 
the enquiry and having rightly-entered upon it, becomes incapaci- 
tated to proceed because some fact appears’ which ousts his jurisdic- 
tion. No doubt it isa principle of the English Common Law that 
the jurisdiction of Justices is ousted by a Jona fide claim of title on’ 
the part of a defendant, but it is to be noted that in England it has 
been held that although a claim of title is put forward dona fide by 
the defendant, if such a claim is necessarily involved in the very 
question which the Magistrates have to decide, their jurisdiction is 
not ousted: R v. Zradiey (3). In-this country we have to proceed 
upon the words of the statute as we find them. Now excess of 
jurisdiction may either exist at the time when the Magistrate em- 
barks upon the enquiry under section-133 and when the conditional 
order is made and in that cage there is no jurisdiction to hear the 
case at all—a contingency which is excluded by the terms of the 
statute itself,—or it may crop up in the course of the hearing. When 
the Magistrate embarks upon an enquiry under section 133 Criminal 
Procedure Code there is clearly no want of jurisdiction as has been 
shown above ; and having regard to the very careful and guarded 
language used by the learned Judge in Luckhee Narain's Case (1), I 


(1) (1858) I. L. R. 15 Calc. 564. 
(a) (1903) SC. W. N. 143. 
(3) 70 L. T. 379. 
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find it difficult to say that the assertion of a dona fide claim of title CR MINAL, 
ousts the jurisdiction of the Magistrate in the ‘sense in which the ae 
expression is used and understood in England. One test for ascer- we 
taining whether a matter is within the jurisdiction of the Magistrate Ran 
or not is to consider*the nature of the arguments used against the Alek. 


Magistrate. If there was no jurisdiction the Magistrate ought not ç, C. Ghose, % 
` to have entered into the enquiry at all; but if the argument is that = 
the Magistrate’s authority is not fettered in any way in cases where 
danger to public health or safety is involved but is fettered in other 
‘cases, it is quite clear that the Magistrate has jurisdiction. Where 
a Magistrate decides one way when he ought to have decided 
another way, that is not, in my opinion, absence or want of jurisdic- 
‘tion: The mannerin which the Magistrate’s discretion ought to 
be exercised in a particular set of circumstances is a different 
matter altogether and has nothing to do with questions of jurisdic- 
tion. In my opinion there cannot be any manner of doubt having 
regard to the provisions of section 133 that the Magistrate has com- 
plete jurisdiction when he makes the conditional order under sec- 
tion 133. If the person, against whom the conditional order has 
been made, has a dona fide claim of right, he should draw the atten- 
tion of the Magistrate to it at the earliest possible moment. On 
such a claim being put forward it is for the Magistrate to say 
~ whether the claim has been advanced before him with some show of 
reason and whether it is something more than a bare assertion, 
in other words it is for the Magistrate to say whether 
- _ "there is a real or substantial question between the parties to be tried 
out. Ifthe Magistrate is of opinion that there is such a question, 
he eught to stay his hands at once and take no further action in the 
matter but refer the parties to the civil Court, Whether or not 
“the claim can be ultimately maintained in the civil Court is altoge- 
ther another. matter ; it is not for the Magistrate to enquire into all 
the circumstances to see ifit is impossible. But if the claim of 
right put forward is of a character unknown to the law, the Magis- 
trate is under no obligation to stay his hands althoughit is-Zona fide : 
in other words a mere belief in a right, although dona fide, ought not 
to be sufficient to induce the Magistrate to stay his hands. This 
does not mean, however, that the Magistrate is to embark upon a 
prolonged enquiry into what has been described as the degrees of 
bona fide to the claim of right advanced before him. For instance, 
‘where the encroachment or obstriction complained of is upon a 
way admittedly public, there cannot be any question that the 
Magistrate must. proceed beyond the stage of the conditional order 
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even if a claim of PM were put forward b) & person believing in 


the claim. 


The view taken above is not irconsistent with what has been 
held to be the proper procedure to-be followed in cases of emer- 


-gency where-there is likelihood of imminent danger or injury ofa 
„serious kind to the public., Indeed the Magistrate’s discretion in 
-cases of danger to- public health or safety cannot be fettered'as is 
-amply recognised in Luckhee Narain’s case (1): 


I therefore answer the first question by saying that if the TN 


'trate finds that there is a real or substantial question to be tried out 


between the parties he ought in, the exercise of-his discretion-to 
stay his hands and not proceed any further aíter making the con- 
ditional order under section 133. In my opinion it is not a case of 


- ouster of jurisdiction and there is no ouster of jurisdiction. * 


I answer the second question by saying that the Magistrate is 
entitled to continue the proceedings where the objector shows 
nothing more than a mere belief in the claim of right put forward. 
The Magistrate is not entitled to direct the objector to go -to the 


. civil Court because .in his opinion the claim ‘of right cannot be 


ultimately maintained. So faras the case of Belat. Ali v. Abdur 
Rakim (1), is not inconsistent with the above view, it was rightly 

decided. As regards the matter out of which the present reference” 
has arisen, I read the Magistrate’s order as meaning that he was 


- of opinion that no real or substantial -question of title between the 


parties had been raised before him, If I am right in this interpre- 
tation of the Magistrate’s order, it follows that the Magistrate was 
not bound to stay his hands, In this view of the matter I would 
discharge the Rule which was issued by the Division Benth. 


A. T, M. - l Rule discharged. 


(1) (1888) L: L: R. 15 Calc. 564 (573-) 
(1) (1903) SC. W. N. 143. 
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APPELLATE CRIMINAL: 


Before Mr. Justice Newbould, and Mr. Justice Suhrawardy. Caniat, 
ABDUL SALIM AND OTHERS ea rid 

í v. August, 25» 
KING-EMPEROR* | nene 


Criminal conspiracy —Sanciion-—Conspiracy and cheating in pursuance of cons- 
piracy- Irregularity or improper exercise of discretion —Putting in the form 
of charge specific acts--Criminal Procedure Code (Act V of 1898), Sec. 
196A— Indian Penal Code (Act XLV of 1810), Secs. 109. * 365— Jom trial, 
legality ef—Refreshing mnemorg—Evidence Act (I of 1872), Secs. 159,160— 
Sudge's duty in laying the fact bejore jury—Misdirection. 


. The fact that the accused might have been charged with an offence for the 
pr secution of which the sanction of the Government is required, is no reason that 
he should not be charged with and tried for offences in respect of which no sanc- 
tion is required: Amrita v. Empsror (1) followed. 


Where the accused is charged with an offence of conspiracy and acts of cheat- 
ing in pursuance of conspiracy. the charge is not bad and it is open to the prose- 
cution to prove such acts in order that from them the existence of the conspiracy 
may bé proved : Subranmaina Ayyar v. King-Em»eror (2. distinguished. 


Once a charge of conspiracy is framed, anything done in pursuance of the 
conspiracy can be tried at tne trial for conspiracy : Superintendent and Kemem- 
brancer of Legal Affairs, Bengal v. Monmohan (3) followed. 


* It is not an irregularity or an improper exercise of discretion in putting in the 
form of charges specific acts specially relied on as against each individual accused 
to show that they joined in the conspiracy. 


Section 1964 of the Criminal Procedure Code only renders sanction necessary 
when the prosecution is for criminal conspiracy punishable under section 120B of 
the Indian Penal Code. Prosecution for abetment by way of conspiracy punish- 
able under section 109 of the said Code requires no sanction. 


The legality of joint trial ia a criminal case depends on the accusation and 
not on the result of the trial. 

When the writing brings to the mind of the witness neither any recollection of 
of the facts mentioned in it, nor any -tecollection of the writing itself, but which 
nevertheless enables him to swear toa particular fact from the conviction of his 
mind on seeing a writing. which he knows to be genuine, the witness may 
refresh his memory by referring to the writing. 

A Sessions Judge is not required to comment on every point that could be 
possibly argued in favour of the accused. It is sufficient if the Judge deals with 


*Criminal Appeal No. 174 of 1921, agaifist the order of N. K. Niyogi Esq, à 
Additional Sessions Judge of Chittagong, dated the 27th January, 1921. 

(s) (1915) I. L. R. 43 Calc. 957 ; 21 C. L. J. 331. 
` (2) (1901) I. L. R. 25 Mad. 61 ; L. R. 28 I. A. 257. 

(3) (1914) at C. L. J. 195. 
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the morevimportant points and does not unduly press on "the j jury his own views at 
questions of fact. 


In deciding whether there has been.misdirecton on the facts, the charge to. the 
Jury should be considered as a whole. 

Appeal by the Accused “under dolio: 4t tó of. fei Code of 
Criminal Procedure. | : EM 

The appellants eight in ath bet were daga for conspiracy for 
cheating and thereby, dishonestly inducing delivery of property, 
“HAB, 435 449 445, 474 and 45 Indian Penal 
Code. Acciised No. 1 was sentenced, to rigorous imprisonment 
for 5. years ~ under .section .120B read with section 420° Indian 
‘Penal Code, No. 2,to rigorous imprisonment for 2 years -under 
section 420 read with. section rog Indian Penal Code, Nos. 
3,4 and 5 to rigorous imprisonment for 4 years under section 120B. 
read with section 420-Indian Penal Code and Nos. 6,7 and & to 
rigorous imprisonment for 3 years under -section 120B read with: 
section 420 Indian Penal Colle.~ pike & = oni 


The material facts appear from the judgment. SES ES 

Babu Dasarathi ‘Sanyal and Moulvi Mahammad p Hing : 
Chowdhury for the Appellants. . 

Babus-Manmatha Nath Mukherji, Manindra Nath Banerjee and- 
Bhudar Das for the Crown. 
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. The judgment of the Court was as follows : Mop 
- The eight appellants andi two others were tried, beore the Addi 

tional Sessions Judge.of Chittagong and a Special Jury on a charge 

of Criminal conspiracy against them all and on separate charges. .of . 


-other offences under the. Indian Penal Code against each of them 


individually. One of: these .ten ‘accused Makbul Ahmed was-ac- 
quitted of all the charges framed against him. Eight of.the remainder: 
were convicted on the general charge of conspiracy under section 
1389 I. P. C. including one Ahmed ‘Kabir who has since died. - 


‘The second appellant Ahmed Mia was acquitted on this-charge. 


All accused excépt Makbul Ahmed were convicted on one or more’ 


~of the charges framed against them individually. In some cases the 


verdict was unanimous and in others bya majority of three -to “two, 
The appellant Abdul Salim has been sentenced to five years rigorous- 
imprisonment: under sections ° #238 I-P. C... The - appellant 
‘sentenced to two years- rigorous: 
imprisonment . under sections ¢§$ Indian Penal | Court The 
appellants Mohamed Ismail alas Ismial Dovash, :Osi..Mian:and 
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Malidmed Ismail alias Kala Ismail have ‘each been sentenced to 
four years rigorous imprisonment under section 180? Indian Penal 
Code and the ‘appellants Mohomed Nassim, Matiar Rahoman 
and Yasin have each been sentenced to three years rigorous’ im- 


prisonment under section 39? Indian Penal Code. No separate 


sentences have been passed on any of the appellants for the other 
alencar of which they have been convicted. : 

- The facts of the case are somewhat complicated but it is not 
necessary to set them out in full since in this appeal we cannot set 
aside the findings ofthe jury on the facts whether the verdict be 
unanimous or that of a majority. The main.facts according to the case 
for the prosecution are as follows :—During the war a large number 
of men were required for marine work as serangs,. tindals, sukanis, 
laskars etc, in Mesopotamia, At first mem. were recruited in India 
for this purpose by the Royal Indian Marine (R. I. M.,) Department 
ať vatious centres, throughout India.. The demand for these men 
who were technically known as “ Marine ratings” steadily increased 
and about the middle of August 1916 a new department, called the 
Inland Water Transport (I. W. T.) deparment, was created to carry 
on this work of recruitment, The new department commenced work, 
in October 1916. In February 1917, Chittagong’ was made one 
“Of thé recruiting centres for “ marine ratings” for service in Meso- 
potamia. The recruiting office in the Chittagong Port Office worked 
‘as a branch office of the Calcutta recruiting office but was financially 
independent, Mr. Chudleigh (P. W. No. 2) Senior Harbour Master 
was the recruiting officer for the -Chittagong -centre and as such 
P eapi men for-marine service in Mesopotamia. Men getting over 
IRs do per month were techincally termed “ Higher Ratings” and 
the others “Lower Ratings.” - In: selecting recruits for the Higher 
"Ratings, Mr. Chudleigh made it a rule. that all candidates except 
“those known to him-should produce certificátes or testimonials as, 
‘to'their: fitness before they’ were finally selected. The-men after 
-their final selection were paid.one month's pay: in advance and diet 
allowance. They were then sent to Calcutta with a * -watch man 5 
‘to be made over to the Technical Recruiting officer who -despatched 
“them fo Mesopotamia through the I. W. T. officers in Bombay, 

-This “ Watch man” was a servant of one Abdul Rahaman Dobesi. 
"who hàd entered into an agreement with. the Secretary of State for 
"Indiá ' on thé 7th Fébruary, 1917, for the supply of the recruits to 
"Serve ‘as “ türine ratings” in Mesopotamia. Abdul Rahman was in 
“the position of.a sole agent and was entitled to get a commission on 

the ‘dumber 'of nién recruited through the ‘Chittagong office whether 
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he himself brought them in or not. But untif the men recruited at- 
Chittagong were made over to the Head Office at Calcutta, Abdul 
Rahman was: responsible for the money advanced to them, At 
first Ismail Dovash (appellant No. 3) was Abdyl Rahaman’s “Watch- 
man” and besides performing his duties as watchman used to bring 
in men for recruitment. For some reason the port office authorities, 
about the middle of the year 19 17 refused to allow Ismail Dovash 
to entergthat office and he then began to bring in recruits through 
Maliar Rahman and Ahmad Mian (appellants No. 7 and 2) and 
others. Asa result of advertisement by Abdul Rahaman other 
persons. also began to bring in recruits. These middlemen or 
dalals got no commission or remuneration from Govern- 
ment.. 

.Mr. Chudleigh took qud care to bring to the notice of the. 
candidates for recruitment and of these da/a/s that certificates of 
competency and general fitness were absolulely necessary for recruit- 
ment in the “ Higher Ratings.”. The certificates which were accept- 
ed were of t«o kinds known as Shipping office. Certificates and 
Basrah Certificates. In the present case we are only concerned with 
the Basrah certificates. These were certificates granted to men 
who had a'ready served in Mesopotamia. 

Among the da/a/s who brought in recruits were nine of the 
accused excluding Abdul Salim (appellant No 1). Until July or 
August 1918 these dala/s worked separately, each on his own 
account, except Ismail Dovash and those who worked on his behalf. 
This rivalry of interest gave. rise to friction with the result that the 
business of each suffered more or less and in August 1918 the da/a/s 
made up their mutual differences and formed a combination based 
ona system of rateable distribution of profits at some fixed periods. 
At about the same time information was received from the Military 
Authorities at Basrah by the Government of India which led to an 
enquiry by the Criminal Investigation Department of Bengal being 
ordered. This enquiry revealed the existence of a wide-spread cons- 
piracy to secure appointments in the higher ratings by deceiving the 
recruiting officer and his staff with forged certificates. The associa- 
tion of dalals at Chittagong hired one house and a room in 
another house there to carry on their business. In that room the 
dglals used to assemble and receive candidates for marine service, 
The appellant Abdul Salim wlth ope Penheiro, since deceased, used 
to meet the dajal; there and receive others for the certificates to be 
forged. 'The forged certificates were prepared atthe house of 
Abdul Salim by him or by Penheiro or others. Abdul Salim. was 
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paid for preparing ôr procuring these forged certificates with a 
portion of-the money received by the recruits as advance pay and 
diet allowance at the time of their final selection. The da/a/s. also 
. got a share of this money which «as divided amongst them at cer- 
tain intervals by the appellant Ismail Dovash. : 

- .The above.are the more salient features of the case which are 
necessary to be stated before considering the points of law-urged on 
behalf of the appellants. — . - 

The first point argued on behalf of. ie apeli | is that the 
trial-is void because an application to the Sessions Judge under 
section 526 Criminal Procedure Code to allow time to move the 
High Court was refused This contention fails because no applica- 
tion under-this section of the Code was in fact made. While the 
.case was on the file of the ‘Sessions Judge Mr. .Seaton, an applica- 
tion was made to him to keep the case on his own file. He refused 
this application as frivolous and rightly held that section 526 


Criminal Procedure Code did not apply to such a case. He then. 


transferred the case to the Additional Sessions Judge: for trial If 
thérappellants had good grounds to object to the trial of the case by 
this officer they could have applied to him to adjourn the case to 
enable them to move this Court but this they did not do. 

. .The second ground on which the legality of the trial has been 
attacked is that the allegations of the prosecution support a case of 
conspiracy.to forge documents and that a prosecution for such an 
offence requires a sanction under section 196 A of the Code of 
Griminal Procedure. We can see no reason why because the.appel- 
lants-might have been charged with an offence for the prosecution 
of which the sanction of the Government is required. they should 
got.be charged with and tried for offences in respect of which 
no sanction: is required. . A similar objection taken in the 
case of. Amita Lal Husa ve uiid ev was overruled as 
untenable. . 

. This third ground on which dois has been taken to the 
legality of the trialis that there has been misjoinder of charges. 
The charges framed counting each head of charge asa separate 
charge total thirty-seven. There is first a .charge with one head 
charging all the ten appellants “ that you between the 1st Septem- 
ber 1918 and the 27th November: rgr». at Chittagong and other 
places in British India. did agreg with one another and with seven 
other named persons and .with other persons unknown, to do and 
to cause to be done, an illegal . act; to-.wit, the commission of the 

y(1915) L Lr Ry 42 Cale. 957, (988) jat C-L. Je 331. 
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offence of cheating by ‘deceiving the Recriititg Officer for Matine” 
Rating -at Chittagong and: his staff with forged certificates: of 
ability; and by statements and conduct at or- about the time of ré- 
cruitment, and thereby fráudulently ánd dishenestly inducing them, 
to deliver to the recruits concerned their respective advance ‘Pay’ 
for í one month and diet allowance at the rate of 8 ‘as. each arid 
you were ‘then parties to à criniinal conspiracy, ànd tbat in “pur 
suance of the said conspiracy, said Recruitirg Officer and his staff 
wera deceived by 22 E chibits marked in'the éase (the numbers of 
which aré stated) and by statement’ and conduct: “during the produc- 
tion of the said’ exhibits, 'and were thereby fraudulently and disko- 
nésùy induced to Celiver to'the recruits mentioned in the schedule 
given on the reverse the sums quoted therein respectively against 
their- names ; and you thereby committed an ‘offence punishable 
under séction r20B" read with the section 420 of the Indian Penal 
Code" The schedule on the reverse ‘of this charge contains the 
names of 22 recruits with the amounts of one month's. sarana 
pay and diet allowance paid to each of them. : i 

. Before co^ $ wring the remaining charges we will first ‘consider 
the objection that has been raised to this main: charge. It is ‘cons’ 
tended that this charge i is bad since it is not not a charge’ of' a single: 
offence but really of 22 different offences; that each separate 
act of deceit in respect ‘of each of ‘the 22 recruits’ named in the 
Schedule is a separate offence. “In support of this contention 
reliance i is placed on the well-known ‘decision: of ‘the Judicial Com- 
mittee of the Privy Council, Suórahmania Ayyer v. "King Emperor (If 
It is contended "that this charge is open to thé same 'objéc- 
tion as the first Court of the charge in that ‘case and that the reason’ 
given in the judgments of three of the learned judges of the Madi 
ras High Court whose decision .was accepted by the’ Judicial 
Committee, are applicable to this case.” There would be great 
force in this contention if the law were the same now as it was 
when that case was decided. ` ` Then’ conspiracy to commit an 
offence (except a conspiracy to wage war) was punishable Only as 
the abetment ` of an offence. --Consequently a person joining in & 
conspiracy in pursuance ‘of ‘which: several offences were ‘committed’ 
could o ly be charged with’ the -abetment of “those offences and the 
abetment of each offence: had'to be charged separately. - But not 
that section r29B has been added té -the Indian: Penal Code; cons- 
piracy has become a substantive offence.- This “has the effect of 
bringing the law as to: conspiracy in India into line with the English: 


(1) Se I. Ls R«25 “Madi "6r; Li R. 28:1. A. 357.7 
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law.. The main arguments in the judgments. of the three learned 
Judges ofthe Madras High Court who held the first Court i in 
Subfahmania Ayyar's case (1) to be bad, were based on the difference 
between the English and Indian Law, and the fact that conspiracy, 
could only be charged a as a form of abetment, Now that the law has 
been altered these arguments lose their force. In the present case the 
accused were charged with the offence of conspiracy and the acts of. 
cheating. referred to in the charge and the schedule are not charg. 
ed as offences but were set out as acts done i in pursuance of the, 
conspiracy. It was open to the prosecution to prove such acts in or: 
der. that from them the existence of the conspiracy might be inferred. 
It ,may not have been necessary to set out these details in the charge 
but their addition did not make the charge bad for misjoinder. | 
.,It was also contended that the trial was bad for the misjoinder. 
of this charge of conspiracy with the other charges framed against the 
accused individually. Separate charge, sheets with two, three or, 
four.heads have been drawn up against each of the accused. Ex- 
cept in the case of Osi Mia (accused No. 4) heads of charge of 
abetment of offence punishable under sections 417,420, and 466 
Indian Penal Code have been framed against each accused six of 
these. gine accused have.also been charged , with abetment of an 
offence punishable under section 471 Indian Penal Code Each of 
these sets of charges relate to the fraudulent recruitment, of one of 
the.persons named in the. main conspiracy charge. The charges 
against Ahmed Mia.(accused No. 2) may be taken as an example. 
He is charged first with having between rst September 1918 and 
asth day of. November in pursuance of the criminal conspiracy, 
already. charged abetted Aminal Huq in the commission of the, 
offence. of cheating, the. said. offence having been committed by the 
said ‘Aminul -Huq by deceiving the Recruiting Officer. for Marine. 


Ratings, Chittagong and his staff with forged certificate of Sukain, 


(Exhibit 839) and by statement and conduct at or above the time. 
of recruitment and hereby. intentionally inducing him or them, so, 
decided, to.appoint.him (Aininul Huq) as Sukain which he or they 
would. not have done if not so- decived, and. which act was likely to 
cause damage or harm, in mind, reputation .and property and the 
Said offence of cheating ,having .been committed in consequence of 
„his abetment he.committed. an offence punishable. under section 
417 Tead.with section rog Indian .Penal Code. . He is charged 
accordingly i in similar .terms with having abetted. Aminul Huq in 
the. commission .of ihe offence of cheating. under section 42> 


day (1901) L L. Ry 25-Mad. 61:5, Ls., R. 281. A. 257: 
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Indian Penal Code with the same forged cerfificate and thereby 
dishonestly and fraudulently inducing the Recruiting officer on his 
staff, so deceived to pay Rs, 45 (one month's advance pay as 
$ubain) plus 8 as (khoraki or diet allowange) the said money 
being the property of Government. 

He is charged thirdly with having between ‘the 1st September 
and sth November, 1918, in pursuance of the criminal conspiracy 
already charged abetted some unknown person ‘or persons in the 
commission of the offence of forgery of the certificate of Aminul 
Huq as sukain (Exhibit 839) purporting to have been made Bye a 
public servant in his official capacity. 

Fourthly he is charged with having on the sth November 1918, 
abetted Aminul Huq in the commission of the: offence of using as 
genuine a forged document punishable under sections 466 and 471 
Indian Penal Code the said offence having been by the said Ami- 
nul Huq, by fraudulently and dishonestly using as gfnuine the 
forged certificate of himself as Suakain (Exhibit 839) before the 
Recruiting Officer and ‘his staff and which he (Aminul Huq.) knew: 
to be a forged document. The ‘charges under sections 417 420, 
466 and 471 read with section 109 Indian Penal Code that have 
been framed against the other eight accused are in similar terms. 
In the case of the first two accused Abdul Salim and Ahmed Mia 
the charges relate to the same recruit Aminul Huq. In the others 
seven different recruits are named in each set of charges. Osi Miah 
(accused No. 4) is charged firstly that he between the rst Septem- 
ber and the 27th November, 1918, in. pursuance of the criminal 
conspiracy stated in the main charge, abetted some unknown person 
or persons in the commission of the offence of forgery of a docu- ` 
ment, to wit, the certificate of Ali Miah as Sukain (Exhibit 969) 
purporting to have been made by a public servant in his official 
capacity and punishable under section 466 Indian Penal Code and 
the said offence having been committed by the said’ unknown per 
son or persons in consequence of his abetment he thereby commit:’ 
ted on offence punishable under section 466 read with section 109° 
Indian Penal Code. He is secondly charged that he on or about 
the 27th. November, 1918, at Halisahar PS. Double’ Moorings in’ 
pursuance of the criminal conspiracy had in his possession five. 
documents described in the schedule given on the reverse (Exbi- 
bits 965, 966,975, 969 and ggo) Knowing them to be forged and 
intending that they should fraudulently and dishonestly be used as 


` genuine, the said documents being of one of the descriptions men- 


tioned in section 466 Indian Penal Code viz, purporting to have 
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been made by public servants ‘in their official’ capacity and he 
thereby committed. an offence punishable: under section 474 Indian 
Penal Code. None of these five ducuménts are the ‘subject of any 
‘of the other charges ggainst individual ‘accused nor do’ the names 
of the persons which appear on these documents appear in the 
"schedule to the general conspiracy charge, One .more head of 
charge remains to: be ` mentioned. Ahamed Mia the first accused, 
in addition to the charges "under sections 417, 420 -ånd 166 read 
with section rog I. P.-C., is fourthly ' charged with the substatitive 
offence of having been in. possession of 1o ‘forged documents this 
charge being in similar terms to that framed'against Osi Mia. Noné 
of these ten.documents set out in the schedule are the subject of 
any other charge and only. one name Abdul Aziz appears both i iri 
this schedule and in the schedule to the conspiracy charge. 

It is'urged on behalf of the appellants that each of these ten 
sets of chafges relate to entirely separate transactions for which the 
appellants could not be tried jointly. “It is also urged that the 
charges of abetment of .cheating and abetmerit of forgery under 
one head of-charges are also separate transactions since: in the 
cheating charges the person abetted is named while in the forgéry 
charges he is described as a person unknown. There can be no-doubt 
that these ten accused could not have been tried at one trial on the 
charges framed against them individually if there had not been also 
the charge against them all of conspiracy punishable'under sec- 
tion 120B read with section 420 Indian Penal Code. It is contend- 


ad on behalf of the prosecution that once a charge of. conspiracy is " 


framed anything done in pursuance of the conspiracy can be tried 
at tHe trial for conspiracy. This contention is supported by autho- 
tity of decisions of this Court. In the case of Superintendent and 
Remembrancer of Legal Affairs, Bengal v. Monmohan Roy (1), it 
was held that the offence of conspiracy and offences committed 
in pursuance of that conspiracy formed one and the same transaction. 
and could be. jointly tried.. It was also so held in Harsha Nath 
Chatterjee v. Emperor, (a), and both these cases were cited and’ 


approved in Amrita Lal Hasra v.. Emperor (3) These decisions 
fully support the contention raised on behalf of the Crown and we 


hold that there was no misjoinder .of chargesin the present case 
that would render the trial illegal. 


It is also-urged that even if this af did- not render the 
(1) (1914) 21 C. L.-J. 195. 
(2) (1914) 1. L. R. 42 Calc. 1153 5 21 Cu L.]. gor. 2 es 
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„trial illegal the Court had discretion under section 239 Criminal 
Procedure Code to try.the accused separately and this discretion 
"was improperly exercised. But even if this be regarded as an 
irregularity it cannot be held to have ocçasioned a failure of 
justice. ] 

There is not the same objection to the joinder of a bel of 
charges in a conspiracy trial that there might be in other cases since 
even if they had not been charged the offences alleged to have been 
committed in pursuance of the conspiracy could have been proved to 
suppert the charge of conspiracy. This being so, we do not think 
that there was even an irregularity or an improper exercise of 
discretion in putting in the form of charges the specific acts speci- 
ally relied’ on as against each individual accused to show that they 
joined in the conspiracy. 

Objection was also taken to the individual’ charges of 'abetment 
to commit non-cognizable offences on the ground that tht abetment 
sought to be proved was abetment by conspiracy and therefore 
sanction of the Local Government to the initiation of proceedings 
was necessary under section 196-A Criminal Procedure Code; On 
behalf of the crown it is not conceded that those charges of abet: 
ment rest on conspiracy and it is pointed out that there -is evidence 
to prove abetment by instigation. But even if the abeiment were 
by conspiracy, section 196A, Criminal Procedure Code only renders 
sanction necessary when the prosecution is for criminal conspiracy 
punishable under section r20B, Indian Penal Code. It:does not 
alter the former law that a prosecution for abetment by way of 
conspiracy punishable under section 109, Indian Penal Gode 
requires no sanction. i 

Another objection on the ground of aigna was based on the 
acquittal of the appellant Ahamad Mia on the conspiracy charge. 
It is urged that this shows that the other offences with which he was 
charged were not part of the same transaction with the other offences 
charged at the trial. The answar to this objection is to be found’ 
in the wording of section 3 39 Criminal Procedure Code. It begins 
“When more persons than one: are accused." That is to say the 
legality of the joint trial depends on the‘accusation -and not on the 
result of the trial. The charge of conspiracy against this appellant 
was a real accusation and-not a mere excuse for trying him with the 
others. The learned Sessions Judge has recorded that he-cannot 
account for the verdict of not guilty against this ries under 
section 4338 Indian Penal-Code. — .- sa 

In addition to the abovementioned objection to the legality of 
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the trial objections "were also taken on the ground of wrongful 
admission of evidence. The first of these. relates to a portion of 
Mr. Chudleigh’s evidence. In deposing as to the names of the 
brokers who produced certain certificates alleged to be forged Mr. 
Chudleigh refreshed his memory, by referring to entries made not by 
himself but by his clerk, The evidence as to the circumstances 
under which these entries were made is to the following effect. Mr. 
Chudleigh and his clerk sat in the same office room and the da/a/s 
used to come there’ with recruits. In the case of higher ratings 
Mr. Chudleigh would ask for the recruits’ certificate and question 
him about his capacity. The recruit and the broker would ‘then go 
‘to the clerk who .would record the name of the recruit and the 
broker, and other details. After the day’s selection and after the 
clerk recorded the names in the register Mr. Chudleigh counted them 
and signed his name. We hold that these facts were sufficient to 
make the Provisions of sections 139 and 160 of the Evidence Act 
applicable and that Mr. Chudleigh was rightly allowed to refresh his 
memory by referring to these entries. In the leading text book 
on this Act three classes of cases covered: by these two sections are 
described and the present case is of the third class: ‘ When 
it (the writing) brings tothe mind of the witness neither any 
recollection of the facts mentioned in it nor any recollection of the 
writing itself but ‘which nevertheless enables him to swear toa 
particular fact from the conviction of his- mind on seeing a writing 
which he knows to be genuine”. Mr. Chudleigh admitted in cross- 
examination that he did not himself keep any note of the names of 
the brokers and that he did not care to know their names, The 
writing therefore could not bring to his recollection the fact that a 
particular broker identified a particular recruit. But.on a reference 
to the register he could swear to sucha fact. We therefore hold 
that the learned Sessions Judge was right in rejecting as he did the 
petition of objection to the admission of this evidence. 
. It was contended that the retracted confession of the appellant 
. Abdul Salim should have been held to have been inadmissible. In 
support of this contention. reliance is placed on the case of King- 
Emperor v. Pramatho Nath Bagchi (1). The only point of resem- 
blance. between the facts of that case and the present case is that 
Abdul Salim’s confession. was recorded late at night. That alone is 
not sufficient ground for holdimg that a confession was not volun- 


tarily made.. It is not necessary to discuss the point at length. We . 


think the-learned Sessions Judge was right in letting in this con- 
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m fession and should have left it to the jury to decide what. . 
1991: s value could be attached toitas against the ‘maker. He was how" 
Abdul ' ever unnecessarily favourable to ‘this appellant since he told: the' 
KlngeEspperor; jury the value of a retracted Tonio was almost nil even against: 
=. the maker of it. 


We find no substance in the contention that evidence ofthe. 
result , of the police enquiry was wrongly admitted ‘because 
evidence was given that the accused were arrested in -con- 
sequence of the.police enquiry. The C. I. D. Inspector Surendra- 
Nath Lahiri (P. W. No. 33) was examined to explain the.delay and 
had to give some account of the investigition between October, 
rg18 and the submission of the charge sheet in September, 1919. 
We do not find that he ie deposed to Any fact that was not admissible 
against the accused. ^ ` 

In summing up the voluminous evidence to the jury the learned. 
Sessions Judge has put the.case .to them with perfect fairfess. Our. 
attention has been drawn to some points “favourable to the accused 
or adverse to the prosecution that have not been: referred to in the” 
charge and to other points which might have been put differently. 
‘It is not to. bé expected that ‘a Judge should comment on ev ery . 
point that could be'possibly ‘argued in favour of the accused. “It is” 
sufficient if, as in this case, the Judge deals with the more impor-^ 
tart points and does not unduly press on the jury his own views on 
quéstions of fact. We have considered carefully the evidence as to 
points of fact said to have been improperly dealt with in the charge’ 
and We are satisfied that there has been ho misdirection: as beo 
them. For instance it is pointed’ out that the jury were not told that. 
the enlistment registers were not found till the fourth search of the. 
Office. -But:the point is of-no- real importance. The so-called 
search was-not a‘search in the "ordinary sense of the words. "These. : 
registers were not.concealed but. could have been taken at an-ear- . 
lier stage of the investigation but apparently their importance was -. ; 
not recognised at first. 

“Then as regards the evidence of the head clerk. The j jury 
Were plainly | told that he was an accomplice. and were properly direct- 
éd as to the necessity of corroboration of his evidence. It was nut 
necessary to repeat this direction every time- any ‘ reference "was 
made to “his evidence. It would serve no useful purpose to refer _ 
io every point in the evidence to “which. our attention has. been..: 
drawn: In deciüing-whether there has been “misdirection ‘on the. - 
facts, the charge to the jury must be considered asa whole:and we 
are satisfied that there bas been no misdirectionin this respect. 
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; -"We-hold therefore that no ground ‘has been established which. 


would justify our interference with the verdict of the jury. The 7 


sentences. passed are appropriate to the .offences of which the 
appellants have been convicted. 
We accordingly dismiss this appeal. 


A. TM, — RP EN 


i 


CRIMINAL REVISION. 
“Before Mr. Justice Walmsley and Mr. Justice Sukrawardy.: 
SITA NATH BHAGAT AND OTHERS 


Mun aut y 2. 
RAMKISHORE MONDAL AND ANOTHER* 


Procedure Criminal Procedure Code (Act V of 1893), Sec. 146— Witnesses pre- 


sent, not examined. 


-Where hone of the witnesses preseut in Court to give evidence in a proceeding 


under section 145 of the Code of Criminal Procedure, was examined, an order i 


passed, under section 146 of the Code was not valid and was set aside. 


Application for revision under section 435 of the Code of Crimi- 
nal Procedure by the Second an) ‘to the hproeesdiie under section 


145. 


men-and in previous years by. the Sonthals in bhag. 
The Sub-Divisional. Magistrate directed under section 146 of the 


Code of Criminal Procedure, the land in dispute to be attached to- 


the Court till the question of right was decided by a competent 


Court, and forbade all disturbances and aE the Collector 


as receiver thereof. 
“Babu Amulya Chandra Sen for the Petitioners. 
Babu K anaidhon Dutt fór the Opposite Party. l 
The judgments of the Court were as follows. 
- Walmsley. J:—I think this Rule. must A ade EE RN 


on:the ground on which.it was "issued. On the 28th June last’ - 
before the learned Magistrate disposed of the case;a hajira was. - 


* Criminal Revision No. 760 of 1921,. against the orderof the Sub-Divisional 
Magistrate of Rampurhat, dated the 28th June, 1921. 


A 


Appeal dismissed, 


“The. First pin? S case was that the disputed land was in their . 
possession for the last 15 or 16 years. They cultivated it by their own, 
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filed showing that thirteen witnesses were present in Court to give 
évidence on behalf of the second party. None of them, however, 
was examined. There is nothing on the record to suggest that it 
was at the wish of the second party that the witnesses were not 


examined. 


In niy opinion, the Rule must be made alte and eonda. 
passed under section 146, clause 1 Criminal Proceedure Code must 
be set aside and the learned Magistrate after hearing the witnesses 
produced by the second party. must dispose of the case in accord- 


ance with law. ' 4 D. : , UN 
Suhrawardy, < J.—I agree. 
A. T. M. ! 7 i 


Rule made absolute.’ 


APPELLATE CIVIL. 


Bion Sir Asutosh Mookerjee, Knight, Judge, Mp. Justice: New- 
ould, and Mr, Justice Pearson. 


- UDAI KUMAR DAS 
. D AL e 
KATYAINI DEBI.* 


Permanent lease Adterse possession. agrinst tenant of a part of land, during 
. continuance  lease—Comoromise in suit for arrears of rent between lands 
-lord and tenatt—Agreement not to luim abatement of rent on any grbund— 
Non-fulfilinent of decree —Sale in execution of decree—Purchaser in such 
decree, ij. bound. by agreement—Furchaser, if entitled to quiet possession 


from landlord—Implied covenant—Lawful disturbance. 


Like the express covenant, the implied covenant protects the lessee against all 
disturbance by the fessor whether lawful or not, save under a right of re-entry, 
but as against other persons it protects the lessee only against lawful disturbance : 
Nash v Palmer (1), and other cases. 

In the absence of a centract to the centrary, the lessor is bound, on the lessee’s 
request, to put him ín possession of the property, and the lessee has a good defence 
to an action for rent, if the lessor isnot able or willing to do so on the agreed 
date : Hoigate v. Kay (a) and other cases. 

* S[etters Patent Appeals Nos. 1 and 2 of tors, against the Sakati of Mr. 
Justice Woodroffe and Mr. Justice Cuming. in Appeals from Original Decrees 
Nos. 221 of 1919 and 17 of 1920. ` ES r 

(1) (18:6) 5M &S. 374; 17 R. R. 364. 

(a) (1844) 1G.-&K, si ; 70 Re R. on 
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. When in execution of a €! crea for arrears of rent. a tenure is exposed for sale, 
the têndlord does not intend that in the very proce s of sale. the tenure should be 
extinguished, and'à new contract of tenancy created between him and the success- 
ful bidder. Section 159 of the Bengal Tenancy Act contempl.tes a real sale, 
areal purchase ; in other words, a transmission, not au extinction of interest. 
The purchaser acquires the exísting tenure, subject to protected interests, but with 
"power to annul incumbrances thereon, by recourse to the prescribed procedure. 
The landlord cannot, consequently, be called upon by the purchaser to place him 
in possession by expulsion of a trespasser who may have. dispossessed the defaulter, 
1f such trespasser has been in possession for less than twelve years, he has acguir- 
ed no title and may be ejected by the purchaser bya suit; on the other hand, 
if the trespasser has acquired a statutory title against the defaulier by lapre of 
time, he is s ill an incumbrancer and is equally liable to be ejected by a suit after 
annulment of the incumbrance : /san v. Safatul a (1) and other cases, 


The possession of a trespasser. during the contiruance of a lease, whether for à 
term or in perpetuity, does not become adverse aga:nst the lesser. The lessor is "in 
“possession by receipt of rent from his lessee ; so long as such rent is not intere 
cepted by a trespasser, he cannot be s.id to have been dispossessed : Hajra v, 
Kunja (3); Hare’ v. Bijoy (3) and other cases. 


The position may be different where there are successive leases for terms, If, 
on the actual term:nation of one of the leases, the landlurd grants a fresh le:se 
without exercising his right to sue for ejectment forthwith vested in him, time 
willbegin to rua against him from, that date: Ahmadi v. Tarak (4) and 
other “cases. -` 2" 


Or the 27th November, 1878, T granted a reclamation lease to A in nias 
of lands. in the Sunderbans, esimated to cover an area of about 38,00 bighas 
within specified boundaries. The lands comprised several mouzas including D. A. 
obtained possession of all the lands covered by the lease granted to him within 
the specified boundaries, which he expressly covenanted to keep in tact. In 1888, 
H took forcible possession of all the lands in D included in A’s tenancy. A did 
not take Immediate steps to recover possession of those lands by ejectment of H. 
He defaulted to pay rent to T., who had instituted a suit against him early in 
1886 for recovery of arrears due under the lease, in respect of the years 1882-1885. 
The result was that on fhe 25th February, 1887, an amicable settlement was effect- 
ed between T on the one hand and A on the other. ` The latter admitted that the 
lands i in his occupation measured not 38,00 but 43,00 ) bighas, and he agreed that he 
would not be competent to apply for abatement of rent for the said admitted 4300 
bighas on any ground whatever. He further agreed as to the amount of “arrears 
actually due, which he undertook to pay in specified instalments: This conipros 
mise was confirmed by a decree of the Court on the 25th February, 1887, and on 
the 8th March, 1887, a decree was drawn upon its basis. A, however, did not 
carry out the terms of the decree, which was accordingly enforced by execution, 
and, on the 20th March, 1889, B became.the purchaser at the sale which followed 
in due course. B, in his turn, failed to pay rent regularly, and the result was the 

Ta) 921) 35 C. Le Je 36.. | 

(2) (1917) 25 C. L. J. 6453 31 C. W. N. toor. | 

(3) (1905) 2 C. L. ]. 575; 9 C. W. N. 795. 24 
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institution of a suit against him by T for recovery of agrears for the years 1889-90. 
B resisted the claim on the ground that he was not in possession of thé-lands of 
mouza D and was entitled to proportionate abatement of rent.- ‘It was ~- decided 
that B who had purchased at the sale in execution of the consent decree- was 
bound by the agreement that rent would be. paid jg respect of 43,00 bighas and 
that no remission would be claimed on any account whatever: See Satyendra Nath 
v. Nilkantha (1), and he was made liable for rent in respect;of the entire area of 
4300 bighas. This decree was enforced in due course, and on the 16th April, 1894, 
the defendant C, wife of H,- become purchaser at the execution sale.’ In a suit 
for rent against C, the latter claimed abatement of rent as the lands of mouza D 
were not In her possession : coy 


Heli, that the agreement entered into between T and A on-the 24th ` February 
1887, was a valid agreement and the tenancy was thenceforth- held- subject ‘to the 
condition mentioned therein. The defendant C, as execution purchater, did not, 
in this respect , stand in a position of greater advantage than B. ; 

That C could not successfully claim the benefit of the rule of implied- CONG- 
nant for quiet enjoyment and the claim for abatement of rent could not be ‘sus- 
tained in respect of lands i inthe possession of H. E i 


Appeal by the Plaintiff under clause 15 of the Letters Parent 


“Suit for rent. Hu ferox e xn 


‘ 


: The material facts appear doin the judgment of Mookerjeé y 


Babus Mahendra Nath Ray and Amarendra Nath Bose for the 
Appellant. : ee 


Dr. Doaskanatà Mitter, Babus Narendra. Chandra. ‘Bose, 
, Charu Chandra Bisivas and Pme Na. '& Mitra for the i a 
dent. 


The judgments of the Court were as follows : 7 = 


Mookerjee, J .— These two appeals have been peened. ide 
Clause 15 of the Letters Patent against the judgments of. this 
Court in two suits for rent, inasmuch as the Judges of the Division. 
Bench were equally divided in opinion. The suits were instituted 
By the.appellant for the recovery of arrears of rent-from the defend-. 
ant, in respect ofa tenure, for two consecutive. periods.. ‘The 
grounds put forward:by. way of defence included a claim for abate, 
ment of rent on the allegation that the defendant was not in poss- 
ession of thé lands in mouzah Daskati comprised in the. tenancy. . 
The trial Court gaye effect to this contention. On appeal to this, 
Court, Mr. Justice Woodroffe ‘veld that the view -taken by, the 
Court of first instance was well-founded. Mr. Justice Cuming held, 





-(2) (1893) I: L, R. a1. Calc. 383. ` x : 
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“on the other hand, that the claim.for abatement could not be sus- 
. tained in respect of the lands of mouza Daskati. The result was 
^*that under section 98, sub-section (1) of the Civil Procedure Code, 
. 1908, the decrees made by the Subordinate Judge stood confirmed. 
“On the presént appéal, the controversy has centred on this ques- 

tion, and it is consequenly sufficient to recapitulate concisely such 


. “only of the material facts as bear upon the solution of the point 


argued before us. : - ZEE 

On the 27th November, 1878, Satyendra Nath Tagore granted a 
reclamation lease to Ananda Chandra Banerjee and Pratap Narayan 
‘Sarkar in respect of lands in the Sunderbans, ' estimated to cover an 
area of about 3800 bighas within specified boundaries. The lands 
comprised several’ mouzas inchiding Daskati As has since trans- 
pired,- this mouza' 'was situated in four revenue-paying estates, 
namely, 982,991,992 and 993. Tagore was tha proprietor of three 
of these estates, namely, 991,992 and 993 which included all the 
lands of mouza Daskati, except 6r acres comprised in estate 982 ; 
this latter estate was sold for arrears of revenue on fhe roth June, 
1875 and was purc’ ased by one Hari Charan Banerjee on behalf of 
Hari Charan Chaudhuri, a: recited in the deed of release, dated 7th 


January, 1877. Consequently, under the lease granted by Tagore on . 


the 27th November, 1878, Banerjee and Sarkar acquired a good 
title to posséssion of the lands of Daskati éxcept the area just men- 
tioned, and thé fact is indisputably established that they did obtain 
possession of all the lands covered by the lease granted to them 
within the specified boundaries which they expressly covenanted to 
keep jn tact. Ten years later, Hari Charan Chaudhuri (whose widow 
is the defendant respondent in these litigations) purchased as an exe- 
Cittion sale held on the zoth December, 1887, the lands of an under- 
tenure in Daskati comprised within his estate 982. and obtained 
delivery of possession-through Court on the 6th April 1888. Under 
colour of this purchase, Chaudhuri forcibly took possession of all 
thé lands- of Daskati; and on or about rath April, 1888, he disposs- 
essed Banerjee and Sarkar of the lands of Daskati included in their 


tenancy. Banerjee and Sarkar were, as will presently appear, in - 


embarrassed circumstances and did not take immediate steps to 
recover possession of those lands by ejectment of Chaudhuri. They 
had already defatilted to pay rent to Tagore, who'had instituted a 
suit against'them early in 1886 for fecovery of arrears due under the 
lease of the 27th November, 1878, in respect of the years 1882-1885. 
The result was that on the 24th February, 1887, an amicable settle- 
ment was ‘effected between Tagore on the one hand and Banerjee 
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-and Sarkar on the-other. The. latter admitted that the-lands in 


their occupation measured not 38,00 but 43,00 bighas, and they 
agreed that they would not be competent to apply for abatement 
of rent for the said admitted 4300: bighas ongany ground. whatever. 


-They further agreed as to the amount of arrears actually due, which 
they undertook to pay in specified instalments. The matter was 
"placed before the Court on the 25th February, 1887, when the com- l 


promise was confirmed, and on the 8th March, 1887, a decree 
-was drawn up on its basis. Sarkar and Banerjee however, did not 


.carry out the terms of the decree, which was accordingly enforced by 


execution, and, on the zoth March, 1889, one Nilkantha Singh 


,became the purchaser at the sale wbich followed in due course. 
-Singh, in his turn, failed to pay rent regularly, and the result was 


the institution of a suit against him by Tagore for recovery of arrears 
for the year 1889-99. Singh registered the claim on the ground 
that he was not in possession of the lands of Daskati ani was enti- 


tled to proportionate abatement of rent. The trial Court upheld this 


contention, and on the 28th August, 18). madea modified decree 


“in favour of Tagores On appeal, the District Judge approved of the 


same view on the 17th February, 1892. But, on second appeal to 


-this Court, Norris and Banerjee JJ. held on the z9th August, 1893, 
` that Singh who had purchased at the sale in execution of the consent 
.decree was bound by the agreement that rent would-be paid in res- 
-pect of 4300 bighas and that no remission would be c'aimed on any . 
.account whatever. Insupport of this view, reliance was placed 
upon the decision of Wilson and Field JJ. in Zs&am Chunder*v. 
-Chunder Kant (1). The consequence was that this Court varied the 
decree and allowed the claim for rent in respect of the entire’ area 
of 4300 bighas. This décision has found its way into the reports ; 


“Satyendra Nath v. Nilkantha (2) This decree was enforced in due 


-courge, and on the: 16th April, 1894, the defendant Katyani Debi, 


wife of Haricharan Chaudhuri, became purchaser at the execution 
sale. ' As already stated, Banerjee and Sarkar had made no attempt 
to eject Chaudhuri from the lands of Daskati during the brief period 
which intervened between the 12th April, 1888 when the disposses- 
sion ‘took place and the 2oth March, 1889 when their tenure was 
gold up, by Tagore and passed into the hands of Singh. Singh also 
did not take recourse to litigation to eject :Chaudhuri during the 
four years which intervened beteen the 2oth March, 1889 when he 
purchased and the 16th April, i894 when his tenure was sold up 
and purchaged by the present defendant, - The defendant, “as, might 
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have been anticipated; has never endeavoured to recover the lands: 
of Daskati from her husband; or after his death, from his represen- 
tatives in interest. On the other hand, she appears to have amic:. 
ably paid to the landlard the entire rent due year after year since 
the date of her purchase. The interest of the landlord has, by: 
successive transfer and devolution; now become vested in the pre~ 
sent pisme, who has instituted these two suits for recovery of. 
arrears ; the first covers the period 1916-17 and the second; 

1917-18, : In each suit, rent is claimed at the contract tate 
(13 annas‘per bigha) mentioned in 'the Kabuliat of the 27th Novem- 
ber, 1878, in respect of an area of 5761 bighas, which is alleged to” 
be the area now found by actual measurement in the possession: 
of the defendant. The claim has been-registered on a variety of 
grounds which need not be enumerated for our presént purpose. It: 
is sufficient to state that one'of the objections was that the defend- 
ant was entifled to abatement in respect of the lands of mouza Das- 
kati which were annexed by her husband on the rath April, 1888.: 
'Fhe-Subordinate Judge, as already indicated, gave effect to this" 
contention.” Mr. Justice Woodroffe has expressed his opinion in: 
favour of the same view, while Mr. Justice Cuming has held that-the 
wrongful seizure by Chaudhuri, which might have been remedied by: 
recourse to law by Banerjee and Sarkar or by Singh or by the 
defendant herself, cannot be invoked to sustain the plea of abate- 


. ment. 


On behalf of the tenant defendant, reliance has been placed on 
the, rule that, in the absence of a contract to the contrary, the lessor 
is deemed to contract with the lessee that if the latter pays the 
rent reserved by the lease and performs the contracts binding on: 
him, he may hold the property during the time limited by the lease 
without interruption. This principle is of no assistance to the 
defendant, because it does not include a case of disturbance by: 
persons having no lawful title or right of entry. Reference may in 
-this connection be-made to the exposition contained in the classical 
judgment of Sir John Vaughan Chief Justice of the Court of Com- 
mon Pleas, in the case of Hayes v. Bickerstaff (1). 

OU By covenant in law, the lesseo i isto enjoy.his lease against the 
lawful entry, eviction or interruption of any man, but not against 
tortious entries, evictions or interruptions, and the reason of, law is 
solid and clear, because against tortious acts the lessee hath pro- 
per remedy against the wrongdoers.” i 

: . The Chief Justice then shows that the express covenant, like ne 
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implied covenant, protects the ‘lessee only -avainst lawful distur» 
bance of strangers, and summarises the-'* inconveniences.if the law- 
should be otherwise.” - E AN Loma 

“1. A man's covenant, without necessgry words.to makevit. 
such, is.strained, to be unreasonable, and therefore improbable to . 
be so intended ; for, it is unreasonable a man : should covenant; 
against the tortious acts of strangers, impossible for him to prevent; 
or probably to attempt preventing. . . -F 

2. The covenantor, who is innócsát. Shall be: ‘charged, hen. 


‘the lessee. hath his, natural remedy. against ‘the wrongdoer : and the. 


covenantor made to defend a man from that from which the law, 


defends every man, that is, from wrong. : ide 
:3. A man shall have dcuble remedy for the same injury aguon, 
the covenantor, and also against the wrong-doer. » 


- 4. Away is opened to damage, a third person, (that i is. “the. A 
covenantor) by undiscoverable practice between the lessee, and a. 
stranger, for there is no difficulty for the lessee secretly to. procure. 
a stranger to make a tortious entry, that he may therefore. charge. 
the covenantor with an action.” : QUE aru 
The rule is now firmly settled thatlike the express covenant: the, 
implied covenant protects the lessee against all disturbance by the; 
lessor whether lawful oy not, save under a right of re-entry, , but. as, 
against .other persons it protects the lessee only. against lawful disz, 
turbance ; Wash v. Palmer (1); Granger v. Collins (2) ; Young. 
v. Raincock (3) ; Sanderson: v. Berwick (4) ; Wallis yv. Hands (5)... 
A similar view was adopted in Donsele v. Girdharee Singh (65; 
where it was stated that in the absence of any express agreement to, 
the contrary, a landlord is under the implied obligation to indemnify; 
his tenant against oustet or-disturbance of possession by his own act. 
or by the acts of those who claim’ under him or have a right. paras : 
mount to his, but-not against the wrongful acts of third parties.. 
To the same effect are the decisions in VitAilinga v. Vithilinga (i. 
Tayawa. v.. Gurshidappa (8), and Mukhtar v. Sunder (9). In the. 
case before us, as we have already seen, Banerjee and Sarkar ' were 
wrongfully deprived of the lands of Daskati by Chaudhuri who had 
no lawful title thereto. They had their remedy against Chaudhuri ; 


and even if they, or after them,- Singh, acquiesced: in the disposses-- 
S 


ae. e rae 
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sion;.the defendant Might have recovered possession of the lands 
from her husband Chaudhuri. Consequently, the defendant cannot 
successfully claim the benefit of the rule of implied covenant for 
quiet enjoyment. $5 


?' On behalf of the defendant, the contention has next been eid 


forward that the plaintiff landlord is not entitled to the full rent, as- 


théré has been a breach of the implied ‘covenant to give possession. 
In support of this proposition, reliance has be&n placed upon the 
decisions i in Coe v. Clay (1); Jinks v. "Edwards (2); Wallis v. 
Handi (3) ; Zamindar of Visianagram v. Behara (4); Meenakshi 


v" Chidambaram (5) ; and Manindra Chandra v. Narendra Chan~ 


Gra (6). The principle deducible from these decisions is of. no 


asSistànce "fo the defendant. Assume that, in the absence of. 
a contract to the contrary, the lessor is. bound, on the: 


léssee’s. request," to put him ‘in possession of the property, 
and” that ifie lessee- has a good defence to-an action - for 


sit ‘if the lessor is not able or willing to do so on. the: 
agreed’ date: Holgate v. Kay (7);-Rung Lall v. Lalla Roodur Peri. 
shad (8); Bulien v. Lalit Jha (9) ; Hurish v. Mohinee (10); Munnee 


vi" Canipbell (11) ; Shama Prosad' v. Taki (12) ; Pemmarazu v. Secre- 


tary Of State (13); Secretary of ‘State v Pemmaraju (14) ; “and. 
Nardyanaswami v. Yerramilli (15) ; it is plain that there has been. 
nó'defaulton ‘thé part of the landlord,‘ for, Tagore did place the: 
tenants, Banerjee ' and Sarkar, in possession of all the lands of the. 


tenure af the incéption of the tenancy. There has thus been'jzima 
facie no breach of the implied covenant to give possession. The 
defendant has made a desperate endeavour to escape from “this 
insuperable difficulty, and, has strenudusly contended that there is, 

inlaw, a fresh contract of tenancy’ constituted, whenever a tenure 


is "Bought to "sale, at thé instance of the landlord, in’ execution of. 


a decree for arrears of rent, so that on every such successive occa“ 
sion hé becomes burdened with an implied ‘obligation to place 


the “purchaser in possession, as if there was a new demise, the. 


WA (1829) 5 Bing. 440 ; 30 R. R. 699. ` 
“@ (1856) 11 Ex. 775; 105 RR. 727. ‘ » ; 
* (3) (1893) 3 Ch. 75, ` (4) (1901)! L. R. 25 Mad. 587. ^ 


"*(s) (1912) 33 M. L. J. 119." (6) (1919) 23 C. W. N. 585. 
(7) (1844) 1 C. and K. 341 ; 70 R. R. 800. . | 
(8) (1872) 17 W. R. 386. a (9) (1869) 3B. LR. 1:9 (App): : 
(10) (1868) 9 W. R. 582. - (11) (1869) 12 W. R. 149. © Pe 
(12) (1901) 5 C. W. N. 816. 7 (3) (1910) L L. R s Mad. 108, 


a4) (1916) 30 M. L. J. 575. 
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commencement ofa new term. This argumehtis manifestly falla- 
cious and “is based on a fiction which has no counterpart either- ` 
in the actual intention of the parties or in recognised principles of 
law. When in execution of a decree for awears of rent, a tenure 
is exposed for sale, the landlord 'does not intend that in the very 
process of sale, the tenure should be extinguished, and a new con“ 


` tract of tenancy created between him and the successful bidder.. 


Seċtion 159 of the Bengal Tenancy Act contemplates a real sale,- 
& real purchase, in other words, a transmission, not an extinction 
of interest. The purchaser acquires the existing tenure, subject ta 
protected interests, but with power to annul incumbrances thereon; 
by recourse to the prescribed procedure. The landlord cannot. 
consequently be called upon by tbe purchaser to place him in 
possession.by expulsion of a trespasser who may have dispossessed: 
the defaulter. If such trespasser has been in possession for less 
than twelve years, he has acquired no title and may bé ejected by 
the purchaser by a suit; on the other hand, if the trespasser has 
acquired a statutory title against the defaulter by lapse of time, he is 
still an incumbrancer and is equally liable to be ejected by a suit after. 
annulment of the incumbrance, Zsas v. Safatulla (1); Arsadulla v. 
Mansubali (2); Satish v. Munjamati (3) ; Bhushan v. Srikanta (4) 5, 
Manmatha v. Anath (5); Gocool v. Debendra (6). . When the pur 
chaser is armed with such powers, there isno reason why he should. 
have authority, at his choice, to enforce tbe intervention of the land- 
lord. We are not unmindful that there.is a dictum of Rampini J. 
in Kali Nath v. Trailokhya (7), which, if generalised, may lertd 
apparent support to the theory that by the sale of a tenancy a new 
contract is created between the auction-purchaser and the landlord. 
This view however was not adopted by Banerjee J in the case men- 
tioned, and was expressly repudiated by Sir Francis Mac'ean C. Je: 
and Geidt J. in Narendra v. Moniruddi (8). (S. A. 238 of rgor deci- 
ded r4th August, 1963). The dictum was subsequently explained 
away by Rampini J. himself in his judgment in the Full Bench Case 
of Lal Gopal v. Manmatha Lal (9). We hold accordingly that in 
the case before us no new tenuré was Created, ether on the aoth 
March, 1889 (when Singh purchased) or on the x6th April 1894 


(1) (1921) 35 C. L. J. 36. (2) (1912) 16 C. L. J. 539. 

(3) (1912) 17 C. W. N. 340- . ; 1 DNE. 

(4) (1916) I. L. Ra 45. Calc. 756 323 C. L. J. 485. e d 
(5) (1919) as C. W. N. 106. (6) (1911) 14 C. L. J. 136. 


(7) (1899) I. L. R. 26 Cale. 315. - (8) (1903)35 C. Li J, 209. 
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(when the defendant purchased), and it is significant that on neither 
occasion did the purchaser request the landlord to give possession 
by the eviction of Chaudhuri. 

Finally, the defendant has urged, that ais plaintiff is bound to 
allow abatement of rent for the Daskati lands, as the relationship 
„of landlord and tenant no longer subsists between the parties in 
respect thereof. This argument is based on the erroneous theory 
that the adverse possession of Chaudhuri which has extinguished 
the interest of the tenure-holder has, also ‘operated to extinguish the 
title of the landlord. It is now well-settled that the possession of 
a trespasser, during the continuance ofa lease, does not become 
adverse against the lessor ; the lessor is in possessson by receipt of 
rent from his lessee ; so long as such rent is not intercepted by a 
trespasser he cannot be said to have been dispossessed : Hajra v. 
‘Kunja (1) This rule, first enunciated by Peacock C. J. in Davis 
v. Kasee Abdool Hamed (2), and shortly afterwards independently 
recognised by Norman Jin Auronath Rai v. Indoo Bhoosun (3). 
was re-affirmed by Peacock C.J, after elaborate discussion in 
Womesh v Raj Narain (4). We may usefully recall here the follow- 
ing observations: -“ The difficulties and dangers. of zemindars 
would be great if they were bound to sue for: declarations of right 
whenever they should discover any person other than the tenant in 
possession of any part of the land included in a putnee tenure. 
They would have no means of knowing, and no means, that I am 
aware of, ‘of compelling either the tenant or the trespasser to inform 
them whether the person in occupation was there with the consent 
of the holder of the tenure or an under-tenure derived . from him, 
or merely as a trespasser. To hold that a grantor is bound to sue 
immediately a trespass is committed upon his tenant, and that he will 
be bound by limitation if he does not sue within twelve years from 
‘the time that the trespass was first committed would open such a 
door to fraud and collusion between tenants and trespassers that the 
zemindar or land-owner, when he seeks to enforce the. payment of 
his rent, would often find trespassers, whom, in consequence of 
limitation, he could not get rid of, in possession of the greater por- 
tion of the tenure, and who, as soon ås he should have defeated the 
land-owner by the plea of limitation, would probably share the spoil 
with the defaulting tenant. Instead of granting under-tenures, 
tenants would allow their friends And relations to trespass upon their 
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42) (1867) SW. Re gg... ce : 
(3) (1867) 8 W. Re 135. (4) (1868) 190 W. Retgse 


Hi 


301 


Civir. 


— 


1922 
tym 


Udai 
v. 
Katyaini Debi. 





Mookerjee ,9. 


302 


‘Civin. 
^ 1922. 
Serve 


Udai 


T. : 
Katyaini Debi. 





Mookerjee, F. 


—— 


THE CALCUTTA LAW. JOURNAL, [Vor. XXXV. 


tenures, and thus protect them by limitation in the event of default 
in payment of their rent. But even if the grantor.could, during the 
existence of the under-tenure, have maintained such an action 
‘against a trespasser. upon his under-tenant, jt is clear that a pur- 
‘chaser of the undertenure could not do so before the sale ; and if 
not, how could the grantor of an under-ténure sell thé under-tenure 
in the state in which he created it, if the purchaser is to be barred 


-by limitation against persons who have encroached upon the under- 


‘tenant. ” = 
"The: principle is Applicable as is clear from the Na 0f 
‘Peacock C.J. whether the lease,- -during the subsistence whereof the 


-dispossession of the tenant takes place, is fora term or is in perpe- 
“tuity ; see Harek Chand v. Bijoy Chand (1). Reference may al o 


be made to Bejoy Chunder v. Kally Prosonno (2); Krishna Gobind 
v. Hari Churn (3); Shes Sohye v. Luchmeshur (4 ). Sarat Sundari 
v. Bhobo Pershad (5) ; Kishwar v. Kali Sankar (6), and! Baikuntha 
v. Chaitanya (7) 5; which are in harmony with the opinion express- 
ed by Peacock, C J, See also Thamman v. Makaraja of Visiana- 


"gram (8) ; Harnaman v, Dasondhi (9) ; Girdhari v. Umdajan (10) 


The contrary view indicated in Brindadun v. Bhoopal (11) and 
Prosunnomoyi v. Kali Das (12), though supported by Sundar 
Iyer J. without'the concurrence of Abdur Rahim J in Ambalavana 
y. Singaravelu (1 3) cannot be justified on principle and is opposed 
to what is regarded by Lord Alverstone C.J. as well-established 


doctrine in Walter v. Yalden(14),- see also Poolev. Griffith (15) ` 


The position may be different where there are successive leases 
for terms, and much may be urged in support of the contention 
that if on the actual termination of one of the leases, the landlord 
grants a fresh lease without exercising his right to sue for ejectment 
forthwith vested in him, time will begin to run against him from 
that date ; Ahmadi Begum v. Taruk Nath (16); Ecclesiastical 
Commissioners of England v. Rowe (17); Kennedy v. Woods (18). 
(1) (1905) 2° C. L. J. 87 ; 9 C. W. N. 795. 
(2) (1878) ]. L. Re 4 Calc. 327. 
. (3) (1882) l, L. R. 9 Calc. 367 ; 12 C. L. R. 19. 


(4) (1884) I. L. R. 10 Cale. 577. 
(5) (1886) I. L. R. 13 Calc. ror. (6) (1905) 10 C. W. N. 343. 


'(7) (1920) 57 1. C. 994. — (8) (1907) 1. L. R. 29 All. 593. 
(9) (1919) I. L. R. 1 Lab. 210. (10) (1921) g-Lah. L. J. ars. 

* (11) (1872) 17 W. R. 377. e(12) (1881) 9 C. L. R. 347. 
(13) (1912) 1 Mad. W. N. 669. i (14) (1902) 2 K. B. 304. 


(15) (1864) 15 Ir. C. L. Re 270 
(16) (1913) 18 C. L. J. 399 ; 17 C. W. N.n23. ^ 
(17) (1880) 5 App. Cas. 736. ^ > (18) (1868)2 IL R. Ci Lo 436. ? 
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There is plainly.no "real analogy. between . such a hypothetical case 
and the-case. before us where .the dispossession took place during 
the-continuance ofa permanent lease.. The adverse possession of 
Chaudhuri, howsoever operative it may have been as against Baner- 
jee, Sarkar, Singh and the defendant, can in no sense be treated as 
effective to extinguish the title of the plaintiff as landlord. There 
is thus no foundation for the view that the defendant has ceased to 
be the tenant of the plaintiff in respect of the lands of Daskati. 

But if the claim for abatement is thus found beset with inextric- 
able difficulties when examined from different standpoints, there is 
a still graver objection which must be surmounted before it can be 
successfully.maintained. We have seen that onthe 24th February, 
1887, an amicable settlement was effected between Tagore, the land- 
lord on the one hand, and Banerjee and Sarkar and the tenants on 
the other ; the result was that the tenants agreed that they would not 
be-compet€nt to apply for abatement of rent on any ground what- 
ever in respect of the area of 4300 bighas found by measurement to 
be in their occupation. This was clearly a valid agreement 
between the landlord and the tenants, and the tenancy was thence- 
forth to be held subject to this condition. It was on this very 
ground that Norris and „Banerjee, JJ. overruled the claim for 
abatement put forward by Nilkantha Singh. The defendant as 
execution-purchaser, does not, in this respect, stand in a position 
of greater advantage than Nilkantha Singh who also had purchased 
at a sale for execution of a rent decree. Thus, apart from the princi- 
, ‘ple of res judicata the decision of Wilson and Field, JJ. in Zskan 
Chunder v. Chunder Kant (1) and of Norris and Banerjee JJ. in 
Satyendra Nath v. Nilkantha (2), treated as precedents binding on 
this Court, negative the claim for abatement. ^ But as we have also 
shown, the claim cannot otherwise be sustained on the merits, 

The result is that these appeals must be decreed and the decree 
of the Subordinate Judge in each suit varied so as to allow the 
plaintiff rent of plots C,D and Dz depicted in the map of- the com- 
missioner as lands of Daskati included in the tenure held by the 
defendant. f | 

The plaintiff will be entitled to the costs of each of these appeals 
under the Letters Patent. The hearing fee will be assessed accord- 
ing to the scale, in the appeal valued above Rs. 5,000, and, at 
Rs. 150 in the other appeal In respect of the hearing before the 
Division Bench, as the cross-objection of the plaintiff in the first 
guit has succeeded, he will be entitled to the costs thereof, and we 
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assess the hearing feé at Rs. 1 so. As the gen of the plaintif i in 

the second suit has also succeeded, he will be entitled to the costs 

thereof, but no separate hearing fee will be allowed. The order of 

the first Court asto proportionate costs will Be left undisturbed. 

But in determining the costs in all the Courts, the amount as settled - 
by this judgment. will be adopted as the basis. The exact amount 

now decreed will be calculated by the parties and inserted in Ane 

decree. Liberty reserved to speak to the minutes. 


Newbould, J.—I agree. 
Pearson, J.—I agree. 


A, T, M, UMS Appeals decreed,’ 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Cuming. 


PRATAP CHANDRA JANA 
v. 


SECRETARY OFSTATE FOR INDIA IN COUNCIL.* 


Rent, recovery of—Entry in record-of-rights, if conclusive—Bingal Tenancy Act 
(VIII of 1885), Secs. 103B, 104G, 104H—‘Fublic demand'— Public Demands 
Recovery Act (III Bs C. of 1913), Secs 3 Cl. (b) 4 Sch. 1 cl (7), 37—Supple- 
mental certificate for the demand of same period, if can be issued—Civile 
Procedure Code (Act V of 1908) O. 2 R. 2, principle of, if applicable to 
revenue Court—Accidental or involuntary omission—Revenue authorities, 
action of, unaxthorised—Civtl Court, jurisdiction of, to grant adequate 


relief, 


When a settlement of rent has been made under Part I! of Chapter x of the 
Bengal Tenancy Act, the entry in the record-of-rights is conclusive, unless altered 
by means of a suit instituted under section 104H, sub-section 2 within six months - 
from the date of the certificate of final publication of the record-of-rights, or, if 
an appeal has been presented to a revenue . ‘authority under section 104G, then 
within six months from the date of the disposal of such appeal. : 

Section 4 of the Public Demands Recovery Act, does not authorise the {issue 
of more than one certificate in the prescribed form (Appendix Form I) with 
regard to a single demand broken up into fragments. E 

*Letters Patent Appeal No. 7 of 1921 against the decision of Mr. justice 
Shamsul Huda, dated the 22nd December, 1920, affirming that of Babu Banwari 
Lal Banerjee, Subordinate Judge of Midnapur, dated the roth March, 1920, 
reversing that of Babu Raman Chandra cope Munsiff of Contai, dated ‘the 
azhd November 1918. i x e 


“VOL XXXV.] - ..HIGH COURT. .  .. 


It is not open to the*revenue authorities to issue a supplemental certificate for 
the period covered by a certificate previously issued. 


: The * public demand’ mentioned in secticn 4and defined in section 3 clause 6 
read with clause 7 of schedule I of the Public Demands Recovery Act, includes a 
demand payable to the Collector by a person holding interest in land, when suĉh 
‘demand is-a condition of the use and enjoyment of the land. i 

The principle formulated in order 2 rule 2 of the Code of Civih Procedure, ts 
applicable to proceedings in revenue Court for recovery of arrears of rent: Madho 
Prakash v. Mwrli (1), and another case; and applies to cases not merely of 
deliberate relinquishment but also of accidental or involuntary omission : Busloor 
v. Suhmsoonnissa (a). . ` 

Where the action of the revenue authorities was wholly unauthorised, constitut- 
ing a colourable exercise and consequently a flagrant abuse of the provisions of 
the statute, section 37 of the Public Demands Recovery Act does not oust the 
jurisdiction of the civil Court to make a declaration, to issue an injunction, or 
‘otherwise to grant adequate relief: Reajuddin v. Shahanutulla (3) and Dhiraj 
v. Hari Dassi (4). 


Appeal by the Plaintiff under Clause r5 of the Letters Patent. | 
Suit for declaration. - 
The material facts appear from the judgment of Mookerjee J. 


Mr. S. C. Maiti and Babu Apurba Charan Mookerjee for the 
Plaintiff. à $ 
Babus Dwarka Nath Chuckerbutty and Surendra Nath Guha 
for the Respondent. 
f C. A. V. 
e The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal under clause rs of the Letters 
Patent from the judgment of Mr. . Justice Huda in a suit fora 
declaration that a certificate issued under the Public Demands 
Recovery Act, 1913, was ultra vires, for refund of the amount 
recovered thereunder, and. for a permanent injunction to restrain 
the Secretary of State for India from the issue of similar certificates 
in future. The Court of first instance decreed the suit. On appeal 
the Subordinaté Judge dismissed the suit. On second appeal to 
this Court, Mr. Justice Huda confirmed this decision. We are now 
invitéd to hold that the suit had been rightly decreed by the trial 
Court, as the proceedings of the revenue authorities were without 
jurisdiction, 


2 
(1) (1883) L L. R. 5 All. 406. 
(2) (1867) 11 M. I. A. 551.(605) ; SW, R. P; C. 
(3) (1920) 60-1. C. 759. 
, 4) (914) L. R. 4a I. A. 58 ; I, L, Re 42 Calc. 765. 
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2 . heey m 
The facts material for the determination of the question in 


controversy may be briefly outlined. The plaintiff holds a tenancy 


under the Secretary of State for India within a temporarily-settled 
area. The land was surveyed and the rent eas settled under part 
II of Chapter X of the Bengal Tenancy Act, and the record-of- 
rights, which was finally published on the 31st May, 1910, con- 


` tained an entry to the effect that the rent payable by the defendant 


was Rs. 25-7 annas a year. Rent appears to have been realised 
at this rate for the year following the publication of the record. On 
the 31st May, 1915, a certificate was made under section 4 of the 
Public Demands Recovery Act, 1913, for a sum of Rs. 54-15-3. 

The certificate set out the details which showed that calculated at 
the rate of Rs. 25-7-0 per annum, the amount in arrears for the 
Bengali years 1320, 1321 and 1322 amounted to Rs, 54- 15-3. Subse- 
quently, on the 4th December, 1915, another certificate was made 
for Rs. 220-6-3. This certificate also set out details which showed 
that calculated at the rate of Rs. 85/- a year a sum of Rs. 220-6-3 was 
due in respect of the “years 1319, 1320, 1321 and 1322, after duduc- 
tion.of the amount covered by the previous certificate and amicably 
paid. The revenue authorities preceeded to sell the tenure in excution 
ofthe second certificate, with the. result that the plaintiff was 
compelled to deposit the amount claimed and thereby to avert the 
sale. On the 23rd February, 1918, the plaintiff commenced this 
litigation on the allegation that the issue of the supplementary certi- 
ficate and the institution of proceedings for enforcement thereof 
were without jurisdiction. On hehalf of the Secretary of State, the 
suit was defended on the ground. that the entry in the recoyd-of- 
rights was erroneous, that rent had been settled at Rs. 8s/:a year 
in a dispute case on'the 27th March, r909 and that this was over- 
looked when the record was finally prepared and published. Two 
questions thereupon emerged for consideration, namely, first 
whether it was competent to the Secretary of State to raise tbe 


"question of the accuracy of the entry in the record-of- -rights, and 


secondly, if the question of correctness of the entry was open for 
consideration, ‘whether it was competent to the revenue authorities 
to make a supplemental certificate for the period covered by the first 
certificates. “The courts below have expressed divergent opinions 
upon these points.. m 
As regards the first gusah, the. plaintiff , maintain that 
section 104] of the Bengal Tenancy Act raises an irrebutable 
presumption in favour of the entry in the - record-ofrights. 
This section provides that, “subject “to the provision -of section 


i 


Vor, XXXV.]. ' HIGH COURT. 


ro4H, all rents settled under sections 104 to ro4F and 
entered in a record-of-Rights finally published under section 103A 
or settled under section ro4G shall be deemed to have been 
correctly. settled and to,be fair and equitable rents within the mean- 
'ing of the Bengal Tenancy Act. The effect of this provision is that 
when a settlement of rent has been made under Part II of. Chapter 
X, no evidence is admissible to prove that rent is payable at a rate 
different from that entered in the rent-roll. Section ro3B which 
finds a place in Part I does not operate to modify the effect of sec- 
‘tion ro4J which findsa place in Part II. The substance of the 
matter is that the entry in the record-of-rights is conclusive unless 
altered by means of a suit instituted under section 104H, Sub-sec- 
tion 2 within six months from the date of the certificate of final 
publication of the record of rights, or, if an appeal has been 
presented to a revenue authority under section ro4G, then within 
six months ftom the date of disposal of such appeal. The expres- 
sion “ deemed to have been correctly settled” would be meaningless, 
if the entry raised only a rebuttable presumption. The view we 
take is in accord with that adopted in Ambica Charan v. Joy 
Chandra (1); Prosanno v. Rachimuddin (2); Baikuntha Nath 
v. Prasanna Kumar (3); Praphullay. Palku (4). In the case 
before us, the time for the institution of a suit under section 


104H sub-section (2) expired on the 3oth November, rg:o. On, 


the other hand, the time for an appeal to the superior revenue 
authority expired on the 31st July, 1910, and the period prescribed 
“for possible revision by the Board of Revenue terminated on the 
31st May, 1912. The revenue authorities: have not availed 
themselves of the normal procedure; they cannot now be per- 
mitted to re-open the. matter and reagitate the question in 
a different forum by way of defence td an- action which the tenant 
has been obliged to institute by reason of the seizure of 
his properties by summary process. The record-of-rights finally 
published on the 31st May; 1910, has never been amended, and the 
time prescribed for amendment has elapsed. It appears that in 
1915, after the issue of the first ‘certificate, some revenue officer 


`> discovered the inconsistency bétween the decision of the Settlement 


‘Officer in the dispute case dated 27th March, 1969, and the entry in 


, "the Record of Rights finally published onthe 31st May, 1910. He 


„then proceeded to correct the capy of the record-of-Rights which 


a (1908) 13 C. W. N. 210. (a) (1912) 17 C. W. N. 153. x 
(3) (1918) 23 C. W. N. 516. 
(4) (1919) L L. R. 46-Calc. go ; 33 C. W; N. 860, 
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was in his custody, and this was made the basis for the i$sue of the. 
supplemental certificate. The procedure was manifestly unautho- 
rised. The.original record has never been and can no longer be 
amended in accordance with law. There was thus no foundation | 


for the issue of the supplemental certificate and the ‘entry in the. f: 


record-of-rights must be deemed conclusive between the Secretary 
of State and the tenant. 


As regards the second question, the plaintiff maintains that even. 


if it be assumed that the revenue authorities are at liberty to estab- 
lish now the inaccuracy of the entry in the record-of-Rights, it is 
not open to them to issue a supplemental certificate for the period 
covered by the certifitate previously issued. We are of opinion 
that this contention is of considerable force. Section 4 of the Pub- 
lic Demands Recovery Act, 1913, provides that when the certificate 
officer is satisfied that any public demand payable to the Collector- 
is due, he may sign a certificate, in the prescribed form and stating 
that the demand is due, and shall cause the certificate to be filed in 
his office, It is plain that the certificate so filed is intended to 
cover the entire demand due at the time. The “ public demand,” 
mentioned in section 4 and defined in section 3, clause 6 read 
with clause 7 of schedule 7, includes a demand payable to the Col- 
lector by a person holding any interest in land, when such demand 
is a condition of the use and enjoyment of the land. We are of 


` *opinion that section 4 should not be so interpreted as to authorise 


the issue of mort than one certificate in the prescribed form 
(Appendix, Form 1) with regard to a single demand broken up info 
fragments. Such an interpretation would violate the cardinal rule 
for the avoidance of multiplicity of proceedings. That rule is récog- 


-nised by the legislature in O. 2 R. 2 of the Civil Procedure (Code, 


1908, which requires that every suit shall ‘Include the whole of the 
claim which a plaintiff is entitled to make in respect of.the cause of - 
action, with the necessary corollary that where the plaintiff omits to 
sue in respect of or intentionally relinquishes any portion of his 
claim, he cannot afterwards. sue in respect of the portion so omitted 
or relinquished? This principle has been held ‘applicable to. 
proceedings in revenue Courts for recovery of arrears of rent ; see . 
Madho Prakash v. Murli Manohar (1) and Adhirani Narain 
‘Kumari v. Raghu Mohapatra (2). As pointed out by the Judicial 
Committee ‘in Busloor Ruheem v. Shumsoonnissa the doctrine 


"applies to cases not merely of deliberate SEU DURER but also of 


(1) (1883) 1. E R. 5 All, 406. (2) (1884) I. L, R. 12 Calc. ec (04 


(3) (1867) 11 M. I. A. 551 (604); 8 W. R, P. C. 3. 


Yor. XXXV.] | ai court 


accidental or involuntary omission. From this standpoint, thet issue 
of the supplemental certificate was entirely unauthorised. 

N ' As a last resort, it has been urged that section 37 read with 
section 35 of the Public Demands Recovery Act which specifies the 
grounds for eancellation or modification of a certificate by the 


civil Court bars the present suit. There, is plainly no foundation. 


for this contention. The action of the revenue authorities was 
wholly unauthorised, constituting a colourable exercise and conse- 


quently a flagrant abuse of the provisions of the statute. In such- 


circumstances, section 37 does not oust the jurisdiction of the civil 
Court to make a declaration, to issue an injunction, or otherwise to 


grant adequate relief ; Reajuddin v. Shahanutulla (1); Dhiraj 
Chandra v. Hari Dasi (2). — 

The result is that-this appeal is allowed, the judgment of Mr. 
Justice Huda i in affrmance of that of the Subordinate Judge is set 
aside, and thé decree of the primary Court is restored with costs 
throughout. 


A, T. M, Appeal allowed. 
(1) (1920) 60 1. C. 759. 
(2) (1914) L. R. 42 1. A. 58 ; I. L, R. 42 Calc 765. | 
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Peor Sir Asutosh Mookerjee, Knight, Judge, Mr. Justice Newbould 
dnd Mr. Justice Pearson. 


MQHINI KANTA SAHA CHOUDHURY AND OTHERS 
v. 
-PREO NATH NEOGY AND orHERS.* 


Fresumption— Ben pal Tenancy Act (VHI of 1885), Sece 50 Sub-Sec PERSA 
payment of reni during twenty years immediately preceding suit or proceed- 


ing, if necessary— Omission to pay or refusal to receive, rent, if causes cessa- 


tion of tenancy—Change in rent or rate of rent. 

Under sub- section (2) of section so of the Bengal Tenancy Act, the tenant is 
not required to establish actual payment of rent during the twenty years ata 
uniform rate; he bas to establish that he and his predecessors i in interest have 
held at a rent or rate of rent which has not been changed dusing the twenty years 
immediately befora the suit or proceeding. 


* Letters Patent Appeals Nos. 54 to 57 dftg2o0, against the judgment of Mr. Juss 
tice Teunon, differing in opinion from Mt. Justice Shamsul Huda, in Appeals from 
Appellate Decrees Nos. 500,578 to 580 of 1918, against the decrees of M. Smither 
Esq, Special Judge of Dacca, dated the 17th November, 1917, reversing those of 
Moulvi Mahammad Mahiuddin, Settlement Officer of Dacca, dated the 22nd 
December, 1916. 
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A person may hold asa tenant, even though he dées not actually pay the. znt 
agreed upon to his landlord : Akhmad v. Golam (1) referred tos. 


. Omission to pay rent on behalf ofa tenant or refusal to receive rent on the 


part of a landlord, does not cause a cessation of a tenancy. 


Where rent was paid at a certain rate which wes uniform from 1845 to 1897 
but there was no actual payment of rent from that time for seventeen years before 
the institution o a suitand the rent was not altered either by mutual agreement 
or bya decree of Court from 1897 to 1915, the time of bringing suit: | 


Held, that the presumption mentioned in sub-section (2) of section 50 of the 
Bengal Tenancy Act applied and that the rent at which the raiyat held during 
the twenty years immediately before thé institution of the suit or proceeding was 
ata uniform rate: Ahmad v. Golam (1) and. thier cases, 


Appeals by the Plaintiffs. ` s 


Proceedings under section 105 of the Bengal Tenancy Act by 
the plaintiffs landlords for enhancement of rent mainly on the 
ground of prevailing rate. * 

In 1305 (corresponding to 1898-99) the original estate in which 
the plaintiffs were interested was partitioned by the revenue authori- 
ties, and inter alia twelve separate estates of which the plaintiffs 
became sole proprietors were, created. For the purposes of the 
partition, holdings were measured, lands classified, and rates assessed 
in accordance with that classification. The rental values, thus 
arrived at, far exceeded the pre-existing rents and the attempt on the 
part of the landlords to realise rent at these enhanced rates was 
resisted by the tenants. 

Prior to the partition (about 17 years before suit) the rents» of 
these tenants were lump rents, not arrived at by assessing rates on 
different classes of land. The rents existing for years prior to the parti- 
tion were proved by admitted rent receipts and by oral evidence. 
The holdings were very old and the evidence disclosed no change 
in the rent at any time prior to the partition, From the time of 
partition where there was any realisation it was at the old rates and 
not at the new rates demanded by the landlords: Where there | 
was no realisation this was due to the landlords’ demand for en- 
hanced rents and reluctance or refusal to receive the old rents or 
acknowledgment of the same. 

In 1915, a record-ofrights was prepared which contained an 
entry to the effect that the defendants respondents were occupancy 
raiyats. The landlords appellants thereupon instituted these pro- 
ceedings for enhancement of rent, The tenants resisted the claim 
onthe ground that they held ata rent or rate of rent which was 


(1) (1869) 1 W. R. 437. 


Vor, XXXV.) HIGH COURT. 


fixed in perpetuity and that their rent was consequently not liable 
to enhancement. The Settlement Officer gave affect to the conten- 
tion of the landlords and allowed the claim for enhancement. Upon 
appeal, the Special Judge upheld the defence and dismissed the 
claim for enhancement, On second appeal, Mr. Justice Teunon 
‘held that the judgment of the Special Judge was not liable to be 
challenged in second appeal as erroneous inlaw. Mr. Justice 
Shamsul Huda, on the other hand, came to the conclusion that the 
view of the Special Judge was based upon an erroneous construction 
of section 50 of the Bengal Tenancy Act. The result was that the 
decision of the Special Judge stood affirmed. Thereupon the plain- 
tiffs presented these appeals under clause rs of the Letters Patent, 


Dr. Dwarka Nath Mitter and Babu Kalikinkar Chuckerbutty 
for the Appellants. à 

Babus Amarendra Nath Bose and Khitish Chunder Chuckerbutty 
for the Respondents. l 


Babu Ramendra Mohan Majumdar (for Babu Biraj Mohan 
Majumdar) for the minor Respondents. 


The judgments of the Court were as follows : 


Mookerjee, J.—L. P. A. 54: This is an appeal under 
clause 15 of the Letters Patent from a judgment of this Court in an 
appeal preferred under section 109A of the Bengal Tenancy Act 
in the course of a proceeding under section ros. 

It appears that in 1915, a record of rights was prepared which 
contained an entry to the effect that the defendants respqndents 
were occupancy raiyats. The landlords appellants thereupon ins- 
tituted the present proceeding for enhancement of rent on the 
ground that the prevailing rate was higher than that paid by the 
tenants. The tenants resisted the claim on the ground that they 
held at a rent or rate of rent which was fixed in perpetuity and that 
their rent was consequently not liable to enhancement. The 
. Settlement Officer gave effect to the contention of the landlord and 
allowed the claim for enhancement. Upon appeal, the Special Judge 
upheld the defence and dismissed the claim for enhancement. On 
appeal to this Court, Mr, Justice Teunon held that the judgment 
of the Special Judge was not liable to be challenged in second 
appeal as erroneous in Jaw. Mr. Justice Huda, on the other hand, 
came to the conclusion that the view of the Special Judge was based 
upon an erroneous construction ef section 50 of the Bengal Tenancy 
Act. The result was that the decision of the Special Judge stood 
affirmed. On fhe present appeal, it has been contended on be- 
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half of the landlords that the decision of Mr. Justice Teunon in 
affirmance of the decision of the Special Jutge is based upon an 
erroneous interpretation of sub-section (2) of section 50. 

Sub-section (1) of section so provides that where a raiyat and his 
predecessors in interest have held at a rent gr rate of rent which 
has not been changed from the time of the Permanent Settlement, 
the rent or rate of rent shall not be liab!e to be enhanced except on 
the ground of an alteration in the area of the tenancy or holding. In 
the present case, there is no direct evidence that the raiyats held at 
a rentorrate ofrent which had not been changed from the time 
of the Permanent Settlement, They are consequently compelled to 
have recourse to the presumption specified in sub-section (2) of 
section 5o, which provides as follows : “ If it is proved in any suit or 
other proceeding under this Act that a raiyat and his predecessors in 
interest have held at a rent or rate of rent which has not been 
changed during the twenty years immediately before the institution 
of the suit or proceeding, it shall be presumed, unless the'contrary is 
shown, that they have held at that rent or rate of rent from 
the time of the Permanent Settlement." Consequently, the raiyats 
have to establish in this case that they and their predecessors in 
interest have held at a rent or rate .of rent which has not been 
changed during the 20 years immediately before the institution of 
the suit or proceeding. The landlords have argued that the raiyats 
have failed to establish the affirmative of this proposiion, because 
from that it is conceded that no rent has in fact teen 
paid by them to their landlords since 1898, in other words, during 
the seventeen years immediately preceding the institution of 
the suit, The substance of the contention of the landlords is that 
the tenant is entitled to the benefit.of the presumption und.r sub- 
section (2) of section 50, only if he proves actual payment at an 
unvaried rate, if-notin each of the 20 years preceding the suit, 
at least in so many of them as to lead to the inference that there has 
been no change in the rent paid throughout the period of 20 years. 
We are of opinion that this contention cannot be accepted in view 
of the plain language of sub-section (2) of section 50. The tenant 
is not required to establish acwal payment of rent during the 
twenty years at a uniform rate ; he has to establish that he and his 
predecessors in interest have 4e/d at a rent or rate of rent which has 
not been changed during the twenty years immediately before the 
suit or proceeding. This involves € real distinction ; for a person 
may hold as a tenant, even though he does not actually pay the 
rent agreed upon to his landlord. As was pointed out by Mr. 


Von XXXV.] HIGH COURT, 


Justice Dwarkanath Mitter in Amed v. Golam (1), there may be 
cases in which a raiyat might not have paid his rents for many years 
prior to the institution, of the suit for enhancement ; but if there 
has been no change in the rent payable by him he is not to be 


deprived of the presumption which the law has expressly laid down . 


for his benefit ; the payment ata uniform rate is one mode of show- 
ing that the tenure was held at a uniform rate, but what is only a 
particular mode of proceeding to the solution of a question ought 
not to be confounded with the question itself. 1t has not been, 
and in our opinion, cannot be maintained that the ommission to 
payment on behalf of the tenant or refusal to receive rent on the 
part of the landlord causes a cessation of the tenancy. The present 
proceeding is, indeed, based on the assumption that the defendants 
hold as tenants and that their rent is liable to be enhanced. The 
question, comsequently, arises, what is the rent or rate of rent at 
© which they have held during the 20 years immediately before the 
institution of the suit or proceeding. There is evidence to show that 
rent was paid at a certain rate in 1897. There is further evidence 
to show that the rent had been paid at the same rate for very many 
years earlier, and, it has been stated tous that in one case the 
oldest receipt produced dates back to 1845. There is thus evidence 
which justifies the finding of the Special Judge that rent was paid at 
a certain rate which was uniform from 1845 to 1897. There has 
been no actual payment of rent since then. Does this justify the 
inference that there has been a change in the rent or rate 
of .rent which was in operation in 1897? The answer mani- 
festly must be in the negative. The rent could have been altered 
either by mutual agreement or by a decree of Court. There was an 
attempt on the part of the landlords to enhance the rent, but the 
tenants did not accede to the demand. Consequently there is no 
room for the hyphothesis that the rent might have been altered by 
agreement of parties. Admittedly there has been no proceeding 
in Court for alteration of the rent before the date of the 
institution of the present suit. We must consequently hold 
that the rent which was in operation in 1897 was in operation 
from 1897 up to 1915 ; in other words, that the rent at which the 
taiyats have held during the twenty years immediately before the in- 
stitution of the suit or proceeding has been at a uniform rate. This 
attracts the operation of the presumption mentioned in sub-section 
2 of section 50. The view we take is supported by the decisions in 
Akmed Ali v. Golam Guffoor (1) ; Sham Churn Koondoo v. Dwarka- 


(1) (1869) 11 We R. 432. 
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em. nath Kubeeraj (1) ; Kshirod Gobinda Choudhury v. Gour Gopal 
ágáz. Dass (2) and Grant v. Harsakai Singh (3) ; although there may be 
Morini inaccurate expressions in Rajnarain v. Atkins (4) ; Makmooda `v. 

e. Hareedhun (5) ; Prem Sahoo v. Nyamut (6); Sham Lal v. Boistab (7) 
Emisor , and Ramjadoo v. Luckhee Narain (8), which may at first sight 


Mookerjee, F. lend apparent support to a contrary position. Our. conclusion 
T is that the view taken by Mr. Justice Teunon is correct, and that 
the appeal must consequently be dismissed with costs. 
This judgment will govern the other appeals (L. P. A. Nos. 55, 
56 and 57 of 1920). 


` Newbould, J —I agree 


f ; Pearson, J.—I agree. 
A, T, M. 4 Appeals dismissed, 
u) (1873) 19 W. R. 100. $ e. 
(2) (1917) 37 C. L. J. 281. (3) (1913) 18 C. L. J. 76. 
(4) (1864) 1 W, R. 45. (5) (1866) 5 W.R. Act X 12. 


(6) (1866) 6 W. R. Act X. 90. (7) (1877) 7 W. R. 407.. 
(8) (1867) 8 W. R. 488. 


PRIVY COUNCIL 


- PRESENT: Lord Buckmaster, Lord Atkinson, Lord Carson and 


Sir John Edge. : . 
p. C. BHAIDAS SHIVDAS 
na. v. 
Oiana 7 BAI GULAB AND ANOTHER. 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT Bomaay] 


Hindu Will—Construction— Widow constituted owner—“ Malik’ —* Whatever 
property remains to daughters—Trust—Uncertainty of subject matter. 

A Hindu governed by Mayukba law, executed a will by which he constituted 
his wife as heir and directed that whatever property remains after her death, the 
wife shall leave the said property to his two daughters in such manner as she may 

p ^ like. " : i 

Held | if words were used in a. will conferring absolute ownership upon the wife, 
the wife enjoyed the rights of ownership without their being conferred by express 
and additional terms, tinless the circumstances or the context were sufficient to 
show that such absolute owncrsbip was not intended; 
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P s. 
`., Surajmani and others v. Rab Nath Ojha and another (1) followed. 
The word * Malik’ is not a * term of art’; it does not necessarily define the 
quality of the estate taken but the ownership of whatever that estate may be. 


Held also, that there fas no- trust created in favour of the daughters: as the 


subject matter on which the trust isto operate is ‘too uncertain to enable the « 


Court to give it administration. ` Horwood v. West (2) referred to. 
Decree of the High Court affirmed. ` 


Appeal from a judgment and decree of the High Court at Bom- 
bay, affirming a decree of the same Court in its original civil juris- 
diction. 

Nathu Moolji, a Guzerati Hindu, who died on the 8th December, 
1894, left a will, the material terms of which appear from the 
judgment of the Judicial Committee. 


The appeal relates to the construction of the terms of the said 
will. . $ ] 


Nathu Moolji left a widow and two daughters Jamnabai and 
Diwali Diwali died in 1906 leaving the appellant (her husband) 
as her heir. The widow died in 1911 and the other daughter Jam- 
nabai died sometime afterwards. The ‘respondents claim the pro- 
perties as heirs of Jamnabai. 


The suit was instituted by the appellant as heir of Diwali. 


The trial Judge (Macleod J.) dismissed the suit., On appeal, 
Scott C. J. and Heaton, J. disagreed upon the construction of the 
will. 


Scott C. J. was of opinion that the widow took only a life 
estate and that there was a trust in remainder in favour of the 
daughters as tenants in common in equal shares Heaton, J. held 
that no obligation was imposed on the widow to make any disposi- 
tion in favour of the daughters. 


` 


The question upon which they disagreed was referred under 
section 98, sub-section 2 of the Code of Civil Procedure, and was 
heard by Bachelor & Shah, JJ. who agreed with Heaton, J. and 
dismissed the appeal. 


An appeal to the Judicial Committee was ekan but the only 
question -argued before the Committee then was with regard to 
the irregularity in procedure. The Judicial Committee allowed the 
appeal holding that the procedure followed by the High Court was 


` wrong and expressed their readiness to hear the appeal on its - 


(n) (1907) L. R. 35 1. A. re L L R: 30 All MIO PR J SD 
(2) (1823) 1 Sim. and Stu. 387. 
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` e 
merits, The appeal was subsequently restored to the list by con- 
sent and was heard upon its merits er 


De Gryther K. C. and Parikh for the Appellant: On a proper * 
construction of the will, the widow took only a widow’s estate with 
a special obligation to appoint . between the two daughters. The 
use of the word '* Malik" is not conclusive as to the absolute estate 
taken by the widow as the subsequent clauses r8 and 23 show a 


contrary intention. . 
Powers of appointment in Hindu wills are valid : Motivakoo v. 
Mamoobat (x). 


Section 79 of the Indian Succession Act was not made applic- 
able to Hindu Wills by Act XXI of 1870 section 2 because it was 
thought at the time tbat a power of appointment could not be given 
under a Hindu Will. But the rule embodied in section 79 is how- 
ever, a rule of construction and should receive effect “as a rule of 
justice, equity and -good conscience. The appellate Court relied 
upon a translation of the words used in the wil which is different 
from the official translation accepted by the parties. If two cons- 
tructions are possible, effect shall be given to the one which excludes 
an intestacy. f 

Section 6 of the Indian Trusts Act II of 1882 was extended to 


` the Bombay Presidency in 1891. 


Sir George Lowndes K. C. and Æ. B. Raikes for E 

The word “ Malik” imports full proprietary rights, unless there 
is something in the context to qualify it: Surajmani v. Rabi Natà 
Ojha (2). There is no trust created in favour of the daughters. 
The words relied upon are insufficient to createa trust. They “are 
merely indicatory that the widow may transmit property to the 
daughters. The appellate Court composed of Judges knowing the 
language in which the will was written, was entitled to give effect 
to the true translation of the words in the will:- Kamanadhan 
Chattiar v. Vava Levai Marakayya (3). 

The subject matter‘of the- alleged trust was too uncertain for a 
trust to arise., 

[Lord Buckmaster referred to: Horwood v. West (4), and Parnall 


i v. Parnall (5) ] 


De Gruyther K. C. in reply referred to Ze Merchant v. Le Mer- 


. thant (6). n 


(1) 0897) L. R. 24. I. A, 93; I-L. R. at. Bom 709. 

(3) (1907 L. R. 35 L A. 17 ; L L. R. 30 All, 84; 7 C. L.J. 131. 

(3) (1916) L. R. 44 I. A. 21 (27) ; I. L. R. 40 Mad. 116 ; as C. L. J. 224. 
(4) (1823) 1 Sim & Stu. 387, (5) (1878) 9 Ch. D. 9r. 

(6) (1874) L. R. 18 Eq. 415. 
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The Judgment of their Lordships was deliverd by 

Lord Buckmaster. This is an appeal against a decree dated 
the 23rd March, 1917, of the High Court of Judicature at Bombay 
(Appellate Civil Jurisdiction), affirming a decree dated the 8th 
September, 1916, of the High Court in its Ordinary Original Civil 
Jurisdiction, i 

The question raised for determination arises on the construction 
of the will dated the 6th August, 1894, of one Nathoo Moolji who 
died on the 8th December, 1894. 

The appellant is the husband of one of the two daughters of the 
testator; who predeceased her mother, the testator's widow. The 
respondents claim under the o her daughter who survived her 
mother. p 

At the date of the will there were living the testators widow, 
his two daughters, and the widow ofa pre-deceased son. The two 
daughters were named Jamnabai and Diwali. Diwali died on the 
13th May, 1906, and the testator’s widow on the 15th August, 
19 1. 

In these circumstances the appellant claims as the husband of 
© Diwali that according to the true construction of the will the two 
daughters took a vested interest in the testator's residuary estate, 
which was not divested by reason of the deatb of one the daughters 
before the death of the widow. The history of the suit has been 
fully dealt with by their Lordships when this appeal was formerly 
before them, and need not be repeated. 

The will was made in the Gujarati language, and the translation 
is divided into clauses. By clause 2 the testator appoints his wife 
as his sole executrix. In the next clause, after stating that as he has 
no son he appoints his wife to be his heir ; and the clause continu- 
es in these words :— 

* And I constitute her the owner. And asto whatever pro- 
perty there may remain after her death my wife shallleave the said 
property to my two daughters in such manner as she may like 
(either) by making a ‘ will’ or by making (some) other instrument. 
‘Of my two daughters one named Bai Jamnabai was married to Shah 
Haridas Hemchand, but as he subsequently died she has now 
become a widow. To her and to (my) other daughter Bai Diwali 
who has been married to Shah Bhaidas Shivdas (ie) to both of 
them my wife shall give (my) property in such manner as (she) may 
like.” 

By later clauses of the will the testator referred to powers that 
he desired his wife to enjoy ; for example, by clause 6 he expressly 
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P. C. states that he gives his wife authority todo what she thinks right 
1931. with the profits and the ready moneys of a shop where he carried 
Blaidas on business, and further to continue in partnership with the part- 


ners if she so desired. By clause 18 he ‘provides that after there 
KA have been defrayed out of the rents of certafn specific immoveable 
Lord Buckmaster. property, the expenses in connection with a religious object, for 
ial which he had made provision, the wife should apply the surplus for 
her maintenance and use and for the maintenance and use of her 
daughters if theyowere living with her, and if the surplus were 
insufficient she should deal with the moveable and immoveable 
properties in such manner as he thought fit. By clause 26, again, 
he gave express power to his wife to mortgage, lease, sell and use 
the properties. Finally by clause 23 he provided that after the 
death of his wife his daughters should be named executrixes, and 
he gave them authority to deal with or manage the whole of his 
property and effects. There is'no dispute that the word that was 
used in clause 3 as the original word of gift was the word ‘ malik” 
which could be appropriately used to constitute the wife absolute 
owner. It is not that the word Is a” term of art," it does not 
necessarily define the quality of the estate taken but the ownership 
of whatever that estate may be ; and in the context of the present 
willtheir Lordships think the estate was absolute. At the time 
when the will was executed it may well have been that whoever 
drew the will was aware that at that time words of absolute gift in 
favour of a Hindoo widow might not be supposed capable of con- 
ferring upon her a power of alienation, for in the case of Mussammat 
Surajmani and others v. Rabi Nath Ojha and another (1) which 
ultimately came before this Board we find that the High Coyrt had 
ruled :—“ That under the Hindu law, as interpreted up to the 
present in the case of immovable property given or devised by a 
husband to his wife, the wife has no power to alienate, unless 
the power of alienation is conferred upon her in express terms." 

The decision in Surajmani v. Rabi Nath (1) showed that that 
provision was no longer sound and that if words were used confer- 
ring absolute ownership upon the wife, the wife enjoyed the 
rights of ownership without their being conferred by express and 
additional terms, unless the circumstances or the context were 
sufficient to show that such absolute ownership was not intended. 
If clause 3 stood by itself it would, their Lordships think, be diffi- 
cult to dispute that whatever thë testator desired with regard to the 
disposition of his property after the Sen of his ue he end "ot 


v. 
Gulab. 


. (1) 0907) L. R. 35.41. A. 17. 
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expressed his wishes irt such & manner that they bound the property. 
The words under which the appellant claims are words which only 
attach to whatever property there may remain after the death of the 
wife. Without for thg moment considering whether the desire 
expressed by. the testator is expressed in a form that makes her 
disposition of it mandatory or no, it is sufficient to say that if that 
clause stood alone the principle stated in the case of Horwood v. 

West (1) would be applicable to this will as it would to à will in 
England. The Vice-Chancellor says at page 389 :— 

“Tris essential to the execution of a trust that the subject 
should be certain ; and if this testator intended that his wife should; 
at her pleasure, during herlife, dispose of the ‘property which he 
left to her, and that his recommendation should extend only to 
what, if anything happened to remain of his property at her death 
undisposed of by Rett then there i is no trust to be administered by 
this Court."* - 

But the appellant vois out with considérable force that-clausé 
3 does not stand by itself; but that the clauses referred to, and 

‘most notably clauses 18 and 23, are. in their terms inconsistent with 
the view that the provisions of clause 3 constituted the wife the 
absolute owner. Their Lordships are very far from saying that 
“there is not force in this argument ; but so far as clause 18 is concern- 
ed it should be remembered that even there is a provision that thc 

.surplus, after the property has been used for maintenance in the 
manner suggested, is to remain with the wife for her maintenance 

_afid use, and power is given to her to deal with the immovable or 

. movable property as she may think fit. Again, with regard to 
clause 23, the appointment of the daughters as executrixes of the 
property, if in fact there had been a gift to them after the widow's 
death would be quite unnecessary. The only purpose for creating 
them executrixes would on either hypothesis be to see thatthe 
religious purpose to which part of the property had been devoted 
and a certain beneficial trust. given to the widow of the son should 
.be carried out. Ifand so far as they were absolute owners it had 
„little, value. "en : 

. Their Lordships therefore think that these subsequent clauses in 
the will are not sufficient to displace the language of clause 3, forti- 
fied by the powers given in clause 20, and by that language there is 
„no trust.created in favour of the two daughters of the testator. In 
forming. this conclusion their Lordships have not considered 
the serious difficulty that is placed in the way of the appellant by 
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e. C. the judgments of the Court from which this gppeal has proceeded. 
ben In thé Court of appeal one at least of the judges was thoroughly 
rend 


acquainted with the linguage i in which this wil is drawn, and he 
took the view that the actual words used in clause 3 suggesting how 
nlab, the property should be left after the death 8f the testator’s widow 

Lord Buckmaster. were in therhselves inadequate to do anything more than to express 
T a wish and did not create an obligation, Their Lordships have not 
dealt with that part of the case, because in their opinion the matter 
is better decided upon the principle to which reference has already 
been made, viz., even assuming it was intended to create a trust and 
the words were sufficient for that purpose the subject matter on 
which the trust is to operate is by the terms of this will too uncer- 
tain to enable the Court to give it administration. 


For these reasons their Lordships are of opinion that this appeal 
must fail and ought to be dismissed with costs ; the costs incurred 
in the Court below from the 13th March 1917 and of the appeal on 
the preliminary point that was argued before this hearing on the 
merits, was reached, which were reserved, in their Lordships’ 
opinion, should be costs in the appeal ; and they will humbly advise ' 

, His Majesty accordingly. 
-E. Dalgado ; Solicitor for Appellant. 
Hughes & Sons : Solicitors for Respondents. 


K. V. L. N < Appeal dismissed. 


Bhaidas. 
USB 0/7 
Gulab. 


Present : Lord Buckmaster, Lord Carson, Sir John Edge and ` 
Sir Lawrence Jenkins. 
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Trusiees-—Trüstees and persans in a* representative capacity—Delegrtion of 
powers—General or special power—Pomer of attornsy—FPermanent lease by 
donee of, poer nad gre Non produetlon -of P naka LA 
secondary evidence. : M 
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Trustees or persons holding property in a representative capacity cannot delte 
gate their powers by a general or special power of attorney. 


A permanent lease granted by such donee of power is not valid. ' 
Ifa proper case has no$ been established for the admission of secondary 


evidence of the contents o a written document, and objection has been taken to - 


the fact that the document has not been produced, itis not permissible to go to 
Other evidence for the purpose of indicating what the contents o£ the written docu- 
ment may prove to be, if once it were examined. 


Appeal from a judgment and decree of the Calcutta High Court 
(Chitty and Panton, JJ.) affirming a decree of the Subordinate 
Judge of the 24-Parghanas at Alipur. / 

The suit was brought by the appellant, as Official Receiver to 
recover certain property. The respondents resisted the action on 
the ground that the property was granted to them on a mukarari 
lease dated the 14th March 1910, by Bhupendra Sri Ghosha as 
attorney of Protab Chandra Ghosha. 

The Subordinate Judge held that Bhupendra had authority to 
grant the lease and dismissed the suit. 

On appeal, the High Court affirmed the decree of the Subordi- 
nate Judge, holding that Bhupendra had authority to grant the 
lease and that Protap, not being a trustee of the property but in the 
position of a Kara or manager of secular property, could empower 
Bhupendra to deal with the property and grant the lease, Sucha 
lease 15 valid and binding on the appellant. 

*The facts appear from the judgment of the Judicial Com- 
mittee, : 

Dunne K. C. and E. B. Raikes for the Appellant : Protap was 


only atrustee. 'The lease was not granted by Protap but by 
Bhupendra under an alleged power of attorney. The power was 


not produced and there was no evidence that B upendra was the. 


attorney. Protap could not delegate his powers to deal with the 
propery. Being a trustee, Protap himself could not grant a per- 
manent lease, 

Secondary evidence to prove the contents of the power is not 
admissible. 


De Gruyther K.C. and Kenworthy Brown for the Respondents : 


` The lease was beneficial to the estate as both the Indian Courts 
' had found. The respondents took the lease'in good faith and the 


consideration paid was found adequate. - The lease was granted by 
Bhupendra as the attorney of Protap who was thé managing 
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member of the family. "There is evidence «that Bhupendra had 
a general power of attorney from Protap. ' . : 
The judgment of their Lordships was delivered by 
Lord Buckmaster :—On the r4th Mgrch, 1910, a document 


: was executed by Bhupendra Sri Ghosha, purporting to act on behalf 


and as attorney of his father, Protap Chandra Ghosha, by which a 
garden at Tallah was granted to the respondents under a mokurari 
lease, at the annual rent of Rs. 125, and a premium of Rs. 3,000. 
The respondents on the execution of the lease entered into and have 
since remained in possession of the property. : 

The question raised in this case is whether the lease conveyed 
to them any title at al Itis challenged in the following circums- 
tances: The property in question originally belonged to Hara 
Chandra Ghose, who died in 1868. He was survived by his widow, 
four sons and two daughters. On the 7th May, 1880, a trust deed 
was executed by all the interested persons, by which the property 
was placed in the hands of trustees for certain religious and chari- 
table purposes, The two first trustees under the deed were the 
widow, Srimati Padmabati Dasi, and her eldest son Sri Protap 
Chandra Ghosha. The deed contained the statement that upon 


- the death of the widow the eldest son, Protap, should be the solé 


trustee, and on his death the second son, Sri Sarat Chandra Ghosha. 
should be the sole trustee, and so on. It also provided that during 
the absence of any trustee for over one year during his life, -the 
person entitled to be the trustee immediately in succession to him 
should be appointed to the office of trustee for the time being.. «It 
is unnecessary to consider the exact terms of the deed or the nature 
of the trust for which the property was conveyed, For the présent 
purpose it is sufficient to say that until the deed was challenged by 


a family suit that was instituted in rgro, it was accepted as creating- 


a good trust, and the persons named were assumed to be exercising 
the duties of trustées. Oh the 16th April, 1900, the widow died, 
and from that time Protap became, by the terms of the. deed, the 
sole trustee. On the 31st December, 1900, he left Calcutta, and he 
only returned twice afterwards, the first of the two visits being after 
the execution of the lease. The lease was, as has been stated, 
executed by Bhupendra Ghosha, and allthe preliminary negotia- 
tions and transactions must have been carfied out by him, or some 
one on his behalf, because the evidence of Protap, which has been 


taken at some considerable length, makes plain that he had no. 
knowledge : of the matter until after it had taken place. He was: 
asked when he was told that the land had.been. sold or perpetually: 


+ 
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leased to somebody,,and his answer was, he did not know. Then 
he was asked, “ When did you come to know ?" and his reply was, 
* About the time when the High Court suit was commenced." That 
suit was instituted on the 31st May, rgto, after the date of the exe- 
cution, Later on he i$ asked this, “Do you know who gave the lease ?" 
and his answer is ““1 did not know then. I came to know after- 
wards that it was done in my name under some power of attorney.” 
Finally in re-examination, he repeats this statement, and says, “I 
found my actual knowledge since I perused typewritten copy sup- 
plied to me by an outsider, which suggested many things, and 
made me curious.” There is no evidence to which their Lordships’ 
. attention has been directed in the long and tedious deposition 
which Protap was called upon to make which contradicts these 
statements, and consequently it must be accepted that when this 
document was executed he had neither negotiated its contents, nor 
was he awate of them. The whole of the authority for the execu- 
tion of that lease must be found in the power of attorney under 
which Bhupendra Ghosha purported to act, and the existence and 
extent of that authority is the chief question on this appeal. 

In order, however, to see how this suit has arisen, it is necessary 
to go back a little in the family history. About the time of the exe- 
cution of the lease, and possibly because of its execution, anxiety 
hrose among the members of the family as to the way in which 
the affairs of the trust were being conducted, and in consequence a 
suit, to which reference has already been made, was instituted on the 
gist May, 1910, by Sarat against Protap, as trustee, claiming to have 
the deed of trust declared void, charging Protap with misconduct as 
trustee, and asking for accounts against him. In the plaint this lease 
was challenged, though not on the ground now under consideration. 
The beneficiaries were made parties to the suit, and a settlement 
of the disputes was ultimately effected ; but one of the parties being 
an infant, it was necessary to obtain the consent of the Court to 
the proposed terms. This was secured by a decree on the 2nd 
August, rgr2, which declared that the general trusts of the deed 
were bad because the objects of the charity were far too indefinite, 
but the settlement of thelitigation being approved by the learned 
Judge, his declaration was confined to the failure of the trusts, 
ahd to declaring that the properties that were the subject of the 
deed were merely charged witl such necessary expenses as were 
incurred in the lifetime of the lady for the maintenance and owner- 
ship.of the sradh mentioned in the third clause, and the annual 
service mentioned in the fourth clause. The settlement released 
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Protap from liability to account for moneys recgived from the lease,’ 
but it appointed the second trustee in the order Sarat Chandra 
Ghosha, receiver of the estate, and express directions were reserved 
in these terms of settlement that he should be at liberty.to take 
steps to recover and set aside the pbrpetual lease or leases granted 
by Protap. 

The proceedings out of which this appeal has arisen were accor- 
dingiy instituted by Sarat. It is unfortunately true that the plaint 
is not expressed in plain terms, but it does most clearly set out 
allegations in paragraph 5 and paragraph 6, putting forward this 
lease under which the defendants claim as a suggested or alleged 
lease, and there is nothing in the plaint to show that the lease was 
accepted as having in fact been properly executed. Again, the 
particular matter in controversy was not exactly defined in the 
issues that were settled, but it is certainly covered by the third issue, 
which was in these terms: “Was the trustee or his &m-moktar 
competent to grant the permanent lease in question, and is it bind- 
ing on the plainuff?" The case came on for trial before the 


. Subordinate Judge on the 14th July, 1916, when he dismissed the 


suit, In the course of taking the depositions, attemp s were made 
to give in evidence the contents of the power of attorney under. 
which the deed had been executed, and objection was promptly 
taken that no such evidence was admissible because the document 
must be in writing, and verbal evidence as to is corítents could not 
be given until some proper and sufficient explanation was offered 
as to the reason why the document itself was not before the Court. 
On more than one occasion, in the course of the evidence, similar 
aitempts were made, and similar objections were taken, and in the 
end there was no evidence on which reliance could be placed as 
to what the actual terms of that document were, or whether in fact 
any such ducument was in existence or operative at the time when 
the lease was executed. The best evidence upon the point was that 
of Zatindra Mu.hik who was managing clerk to Bhupendra in his 
protession of solicitor. He is not himself a solicitor, and is now 
a trader in fish. He says that he read the power of attorney, and 
that it granted full power to execuce lease, mortgage, etc, but he 
did not recollect the «xact expressions. The power was a general 
power to sell, mortgage, or lease. 

This evidence was objected to, and is is useless for the purpose 
of proving the contents of a written document Their Lordships 
only refer to 1t for the purpose of saying that had they accepted. . 
the evidence, it would not be sufficient, If any power existed in: 
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Protap to de'egate gh; under the trust deed it would be quite 
clear that the power of attorney to be granted would have to be 
8 special power of attorney, specially referable to dealing with the 
estate which was subject to the trust, and not a general power of 
attorney, which may have been executed by -Protap in favour of 
his son, entitling him to deal with the whole of his private property. 
No evidence whatever that it is properly admiss ble having been 
given of the power of attorney, it necessarily follows that there was 
no proof that the lease under which the defendants claim had ever 
been properly executed at all, and the defence failed. 


The learned Subordinate Judge, who dismissed the suit, dealt 


with the matter in a few sentences. He seems to think that the 
statement in the plaint of the suit that had been compromised was 
sufficient to lead to the inference that Bhupendra, the son, had full 
power to execute the lease on Protap’s behalf, and he says at page 
198 of the Record :— 

“I may also point out here that Bhupendra Sri’s authority 
to execute the lease on behalf of Protap Babu has not been cbal- 
lenged in the plaint, though the plaintiff knew, as the plaint in 
the High Court case indicates, that such a lease was granted. 
Bhupendra Sri Babu was alive when this plaint was filed, and this 
explains why the pachi did not consider it expedient to 
challenge his power.” 

It may be pointed out that even though Bhupendra Sri Babu 
had died since the suit was instituted, that would not have preven- 
ted the parties whose duty it was.to obtain production of the power 
ofattorney from taking the necessary steps either to obtain a copy 
of tht document or to prove that that copy could not be obtained. 
The point raised that the matter was not specifically mentioned in 
the plaint does not appear to their Lordships to be sound, because 
although it is true that the plaint is couched in uncertain language, 
it is nowhere intimated in the plaint that such a lease was properly 
executed, and it therefore became incumbent upon the defendants 
to prove the title under which they held. But whatever may be 
said about what happened before the Subordinate Judge, the 
grounds of appeal to the High Court expressly suggested that the 
Court below had made a mistake in overlooking the fact that the 
' alleged power of attorney had not been proved, so that the question 
was definitely raised, and the, attention of the High Court, 
directed to it. The High Court, who confirmed the decree of 
the. Subordinate Judge, dealt with the question in these terms, 
at page 206 of the record ;— 
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“There can be doubt that Bhupendra Sri Ghosha held /an 
ammokhtarnama from his father. Unfortunately neither side seems 
to have been at any pains to procure the production of the docu- 
ment or to give proper secondary evidence of its contents, if it 
could not be found. The evidence on the record, such as it is, 
indicates that that am-mokhtarnama was registered at Bindhyachal, 
and that it granted full power to sell, mortgage and lease.” — — - 

Their Lordships desire to point out that if a proper case has not 
been established for the admission of secondary evidence of the | 
contents of a written document, and objection has been taken to 
the fact that the document has not been produced, it is not permis- 
sible to go to other evidence for the purpose of indicating what 
the contents of the written document may prove to be if once it were 
examined. 

Their Lordships, therefore, are clearly of opinion that in this case 
the defence must break down through the inability of th defendants 
to prove the execution of the lease under which they claim by any- 
body having proper authority, and even if the evidence as to the 
existence and contents of the power of attorney were accepted, it 
would be inadequate’ for the reasons already given. Their Lord- 
ships are, however, impressed with what had been said by Mr. De 
Gruyther as to the defendants not being alive to this point being 
raised in the plaint, though they see no reason whatever for this. 
inadvertence from the date when the notice of appeal was given to 


` the High Court. Their Lordships, therefore, have considered what 


the positión would be supposing such document had, in fact, been 
proved, and had been shown to be a special power purporting to 
authorise dealings with the trust estate, and they are of opinion’ that 
even in that event it could not have availed the defendants. The 
reason for this is plaial “Th whatever capacity Protap held the land 
in question, the capacity must have been a representative one. ‘It 
was said that he was not in the strictest language a trustee ; but be 
it so, his position was none the less a representative one, and it 
being plain that he-never- negotiated nor considered, nor knew of 
the lease until after it had been executed, if what was done, was 
done by virtue of a power of attorney, it could only have 
been because the power had delegated the representative authority 
that he possessed to a third party: The duties of Protap, however 
they may be defined, were in the& nature fiduciary, and- fiduciary 
duties cannot be made the subject of delegation. If, therefore, the 
document had been before their Lordships it would have been 
impossible to have supported the contention that it conferred the 
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power to negotiate and execute the dan prah, which the whole 
of.the defendants’ case. rests. . 

Their Lordships desire to express- their opinion that there is. 
nothing to cause them to qualify the findings that have been found 
by both the Courts as to'the defendants having acted honestly in 
the matter. They acted honestly, but they acted with scant wis- 
dom; and with. a strangé disregard of the caution: that it'is esséntial 
should be observed in dealing with a person who has no authority 
to act on his own behalf. - 

For these reasons their Lordships think this WA, should be 
allowed, the suit should be decreed, an order made for possession 
of the land, an enquiry should be directed as to mesne profits, and 
the appellants should have the costs here and below, and they will 
humbly advise His Majesty accordingly. 

T. L, Wilson & Co: Solicitor for the. Appellant. 

Watkins and Hunter: Solicitor for the Respondents. 


K. E? L. N, . Appeal allowed. 


CIVIL RULE. 


Before Mr, Justice Cuming. 


HARI CHARAN ROY CHAUDHURI AND OTHARS 
* 9. 
BIRENDRA NATH SAHA AND OTHERS.* 


Rateable distrib ution—‘Asset’— Money voluntarily paid in Court—Civil Pro- 
cedure Code (Act vy 1908), Secs. 73, 11g—Lowir Court committing | error 
of law 


The term assets! in section 73 of the Code of Civil Procedure includes any 
assets’ held by the Court irrespective of the manner in which they came into 
possession of the Court and hence money brought voluntarily into Court is an asset. 


The lower Court’s committing error of law is no ground for revision by tho 
High Court under section 11 5 of the Code of Civil Procedure. 


Application for revision under section 115 of the Goa of Civil 
Procedure by the Petitioners Decree-holders. 

* Civi Rule No. 417 of 1921, agatat the. order of Babu Pran Kumar Basu 
Munsift ist Court, Nabinagar dated 16th March, 1921. 
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The Court below ordered rateable distribution of the money 
deposited by the judgment-debtor in satisfaction of the, decretal 
amouiit of the petitioner, in favour of the opposite party. 
The material facts appear from the judgment. 
Babu Upendra Kumar Roy for the Petitioners. 


~ Babus Jyotish Chandra Guha and Susil Kumar Roy for the 
Opposite Party. 
The following judgment was delivered by 


Cuming J :—The facts of this case are as follows :— 

The present petitioner obtained a decree for Rs. 286-3-9 against 
opposite party 4 and 5. On and September 1920, in Execution 
case No. 1203 they applied for execution of the decree and attached 
certain immovable properties of the judgment-debtor. The gth 
March 1921 was fixed for the sale. Onthe day of sale the judg- 
ment-debtor deposited the entire decretal amount in” Court and 
the sale therefore did not take place. Meantime on 3rd February, 
1921 opposite party Nos. 1-3 had taken out execution of another 
decree and claimed to share rateably in the assets which would be 
realised by the sale in Execution case No. 1203. ` 


The Court in spite of the objection of the petitioner allowed the 
opposite party Nos. 1-3 to share rateably in the amount deposited 
in Court in Execution case No. 1203. 

Against this order the petitioners the decree holders in Execution 
case No. 1203 have now moved this Court. 

Their contention is that the expression ‘ assets’ in section 73 of 
the Civil Procedure Code means assets realized by sale or qther- 
wise in execution of the decree and that it does not include money 
brought voluntarily into Court. 

The other party contend that itis immaterial how the money 
was brought into Court. They point out that the wording of the 
present section differs materially from the wording of the former 
section under the former Code viz, section 295. . 

Now the expression used in section 73 of the present Code is 
“Assets, held by the Court.” In the former Code the expression used 
is “Assets realized by sale or otherwise in execution of the decree.” 
There is no direct ruling on the ponit in this Court since the 
amendment of the Code. 

I will briefly note the cases cited by the petitioners. 

The case of Soradji Coovarji v. Kala Raghunath (1), undoubt- 


(1) (1911) L L. R* 36 Bom. 156. 
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edly: supports his cohfention. ` In that case their Lordships held 
that “ Assets" meant assets held in the process of execution and 
that monies paid into Court under order XXI, rule 55 were not 
assets held by the Court within the meaning of section 73. 

The Madras High Court in [Zhiraviyyam v. Lakshmana (1)] 
appears however to have taken the contrary view. 

I have been referred by the petitioner to the case of Hari Saha 
v. Faizlur Rahaman (2), as supporting his case. 

But the facts of that case are different, In that case the pto- 
perty had been sold and money was deposited under order XXI, 
R. 89 and the sale set aside. As far as I can see therefore there is 
no authority on the point in this Court. : 

Now comparing section 73 of the present Code and section 295 
of the former Code we find that the words "realized by sale ór other- 
wise in execution of a decree" have been deliberately omitted and 
the expression now used is “ assets held by the Court" 

One can only conclude that the omission of the word “ realized 
by sale or otherwise in execution" was deliberate and. that it was 
the intention of the legislature that the term assets should now in- 
clude any assets held by the Court irrespective of the manner in 
which they came into possession of the Court. The scope of the 
section has been deliberately enlarged. 

Tt has further been contended that the present application does 
not fall within the scope of section z15, Civil Procedure Code. The 
learned vakil contends that the Munsiff has not committed any 
itregularity or exercised a jurisdiction not vested in him by law or 
failed to exercise a jurisdiction vested in him. 

This contention seems well-founded. The learned Munsiff has 
even if the cohtentions of the petitioner were well-founded committ- 
ed only an error of law. 

That would be no ground for the Court to exercise its powers 
of revision under section rrg Civil Procedure Code. 


The Rule must be discharged with costs. Hearing-fee one gold ' 


mohur. f 
A T. M. : Rule discharged, 


(2) (1917) L L. R. 41 Mad. 616. 
(2) (1913) I. L. R. 4 Calc. 619 ; 18 C. L. J, 144. 


—À 


319 


Civit, 


3921. 
wae 
Hari 
P, 
Bfrendra. 
Cuming, F. 


330 


Civi. 
19235 +> 
d 
February, 1. 


February, t. 


THE CALCUTTA LAW. JOURNAL, [VeL XXXV. 
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... RAMHARI KAPÁLIANDOTHERS || ©. Le 
` De MON. 
. ROHINI KANTA CHAKRAVARTY AND OTHERS." 

Limitation —Limitation Act (IX of 1908), Sec. 2 (4), Sch. I. Ari. 62—Suit to 
.recover money received by plaintiff's pleader for plaintifs dte Die 

dan?—Suit against pleader’s representatives. X 
A sult to recover from ‘the defendants, the representatives of the déceised plead- 
er of the plaintitis, a certain sum of money received by the pleader out of Court for 
payment ‘to the plaintiffs, is governed by three years’ rule of limitation under 
article 62, schedule I of the Limitation Act: Rao Girraj v. Rant Raghubir (1); 


Kalse Kissen v. Mussamut Juggutt (2) and Gurudas v. Ram Narain (3), d distin- - 
guished. Bindraban v. Jamuna (4) not followed. 


- Application for revision under section 25 ef the Provincial 
Small Cause Courts Act by the Plaintifis, 


Suit to recover money. 


The material facts appear from the judgment. 


Babu Hemendra Kumar Das for tbe Petitioners. 
Babu Annada Churn Karkoon for the Opposite Party. 


, The judgment of the Court was delivered by 


Greaves J :—This Rule was issued at the instance of the- plain- 
tiffs. The suit was brought by the plaintiffs to. recover from the 
defendant -as son and legal representative of the plaintiffs late - 
pleader a certain sum of money received or alleged to haye been 
received by the plaintiffs’ pleader out of Court for payment- to the 
plaintiffs The learned Small Cause Court Judge states that the 
pleader Lakshmi Kanta Chakrabarty ‘in Kartik 1319. received. 
Rs. 5o on account of a certain decree and -that he also received in. 
November 1911 and November 1912 certain other decretal amounts. 
making A total of Rs, 171-8-6. Now, it, appears that Lakshmi Babu 
died in Kartik 1323 without having made over to the plaintiffs these . 


- sums of money. The present suit was commenced on the roth of . 


November 1920. The suit therefore is very belated one... The 
learned Small Cause Court Judge has stated for the reasons appear- 
ing in his judgment that it is barred by limitation: It is to attack 
this finding that the present application’ has been" ‘made under sec- 
tion 25 of the Provincial Small Cause Courts Act. ' eror 


t 


*Civil Rule No. 620 of 1922, against the decree of Babu J. C. Sen Gupta, 


Munsiff, rst Court, of Kishoregunj, dated the 23rd May, 1921. 
(1) (1909) T. L. R. 31 All. 420. (a) (1868) 1t W. R. 76. 
(a) (1884) I. L. R. ro Calc. 860; L. R. 11 L A. 59. 
(4) (1902) L L, R. 25 All. 55. 
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Now, apart from authority I should have thought myself that Civin. 
the article of the, Limitation Act applicable was article 62, this being ior 
money received by the pleader for the plaintiffs’ use. I think that ode 


the article would be “applicable by virtue of the definition of 
t defendant” in: section 2 clause (4) of the Limitation Act. But it is 
said that the article applicable is 120 and that article 62 has no ap- Greaves, Y. 
plication to the facts and circumstances.of this case, and I have been ies 
referred. to the case of Bindraban Behari v.-Jamuna Kunwar (1), 
imsupport of that contention. Now there is no doubt that this 
case does not support the contention urged before me. “But as 
the learned Small Cause Court Judge points out the learned Judges 
there seem to have taken no account of the definition of defendant 
appearing in section 2, clause (4) of the Limitation Act. I was 
also referred, to the case of Rao Girraj Singh v. Rani Raghubir 
Kunwar (a), and to the passage in the judgment at page 437. 
But that was a case differing in principle from the one before me 
and involving the taking of accounts. Then I was further referred 
to the case of Kalee Kishen Paul Chowdhry v. Mussamut Jugeut 
Tara (3). - But that as appears from the judgment of the Chief 
Justice was a case of money advanced for the general purposes of a 
business where an account had been rendered and not the case, ‘as 
here, of payment of specific sums for the specific purpose. Then 
lastly I was referred to the Privy Council case of Gurudas Pyne v. 
Rani Narain Sahu (4). But there again it seems to me that the 
facts are-somewhat different. If -one looks at the facts as stated at 
page 386 3 of the judgment and as pointed out in the judg- 
ment,the suit was to enforce an equitable claim for fol'owing the 
SAAT of timber sold in the lands of the defendant. These facts 
are not such as would bring the decision within the facts of the 
present case. I do not think that the matter is entirely free 
from doubt. - But as already stated I think the limitation appli- 
cable is that provided by article 62. This being so I do not think 
that T-ought to interfere with the decision of the Small Cause Court 
Judge in the exercise of my jurisdiction under section 25 of the 
Provincial Small Cause Courts Act, specially having regard to the 
fact of the belated nature of the guit. 
The application accordingly fails and the Rule must be discharg- 
ed. I make no orderas to costs. ` . 


v. 
Rohini. 





ÁO TOM. C "ELM _ Rule discharge. 


(1) (1902) 1. L. R. a5 All. 55. a) (1999) I. Le R. 31 All. 429. À 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Buckland. 


DINANATH MAHISH AND OTHERS 
7. 
NABAKUMAR HAJRA AND OTHERS, 


Morigage contract,~Nature of—Apportionment of merigage debi— Right to 
redeem—Sale of mortgaged property—Purchase by pleader of judgment- 
dsbior—Decree for reconveyance. 


A obtained a mortgage decree against the plaintiffs, The decree specified the 
amount payable by each set of judgment-debtors, which was recoverable in the 
first instance from their properties granted by way of mortgage. It provided that 
if the mortgage debt be not satisfied in that manner, the balance due would be 
recoverable from the mortgaged properties as a whole. B the pleader for the 
plaintiffs, who were judgment-debtors, purchased the decree in the name of his 
wife at a price less than the decretal amount. The plaintiffs brought this suit 
against B and his wife with a view to obtain a transfer of the decree in their own 
favour and upon payment of such sum as the Court might determine. Pending 
suit, the property was sold in execution of mortgage decree and was purchased by 
the assignee of the decree. Possession was delivered to her: 

Held, that the joint liability of the mortgagors was not entirely transformed 
into a several liability by the mortgage decree. 

That the plaintiffs were not entitled to claim partial redemption on the terms 
of the decree. 

That a decree for reconveyance might be granted ; such decree should cover 
not merely the mortgage decree in so faras it was still unexecuted but also the 
mortgaged properties which were epee by the assignee of se decree in part 
satisfaction thereof. 

A mortgage contract is indivisible and it is the right cia t the moftgagor 
and the mortgagee to keep it indivisible. 

The general rule is that a mortgagee cannot be required at the instance of a 
purchaser of part of the premises to apportion his mortgage debt among the. several 
parts into which the property has been divided and to look to each only for its 
proportionate share, unless circumstances have happened “the effect of which, in 
fact or in law, is to create a severance of the security. But an apportionment 
will be directed in exceptional cases, such as where it is necessary for the benefit 
of one who has taken a part of the property under necessity and for the protection 
of his own interest, or where the mortgagee himself has been the owner of a part 
of the equity of redemption, or where by his own conduct, there bas been a 
break up of the entire security. The test tobe applied in each case is, whether 
there has been a severance of the security at the instance or with the consent of 
the mortgagee, and an apportionment «vill not be forced upon the mortgagee 
unless special equitable considerations are established : Debendra v. Samed (1). 

* Appeal from Original Decree No. 249 of 1919, against the decree of Babu 
Haripada Majumdar, Offg. Subordinate Judge, Midnapur, dated 14th July, 1919. 

(1) (1909) 10 C. L. J. 150. 
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A mortgagee cannot be required at the instance of a holder ofa fragment of 
the equity of redemption to apportion his mortgage debt among the several parts 
into which the property is divided and to look to each only for the proportionate 
share of the debt. This rule bas full operation unless special circumstances have 
effected a severance of the security: Zara Kumari v. Eastern Mortgage 
Co. (1), and Hakim Lal v. Ram Lal (a). 

So long as the sale under a mortgage decree stands, the right to redeem is 
extinguished : Ganpat v. Bindbasini (3). . 

The Court may, to do complete justice between the parties, take notice of 
events which have happened since the institution of the suit and afford relief to the 


parties on the basis of the altered conditions: Ram Ratan v. Mohant (4) and 
other cases. 


Appeal by the Plaintiffs. 


. Suit for declaration that a n ortgage decree was not fit for execu- 
tion, for partial redemption by payment of proportionate shares of 
the mortgage dues and for incidental reliefs 

The material facts appear from the judgment of Mookerjee J. 

Babus Brojo Lal Chakrabarti and Santimoy Majumdar for the 
Appellants, E 

Babus Dwarka Natt Chakraburti, Karunamoy Bose, Bimala 
Charan Deb and Pramatha Nath Bandopadhya (for Babu Rama 
Prosad Mookerjee) for the Respondents. 

Babu Sib Chandra Palit for the minor Respondent. 

i . C. A. V. 

The judgments of tHe Court were as follows: | 

Mookerjee, J.—This is an appeal by the plaintiffs in a suit 
infstituted by them for declaration that a mortgage-decree is not fit 
for execution, for partial redemption by payment of proportionate 
shares of the mortgage dues and for incidental reliefs, The events 
which have Jed up to this litigation are not in controversy and may 
be briefly stated. On the roth February, 1907, Rani Mrinalini, wife 
of Raja Narendra Lal Khan of Narajole, obtained a consent decree 
in a mortgage suit against the plaintiffs. . There were various pro- 
ceedings in execution which need not be recited for our present 
purpose. On the rsth February, 1915 Nagendra Bala Dasi, the 
second defendant in this suit, applied to the execution Court to 
have her name substituted in the place of the decree-holder, on the 
allegation that she had taken an assignment of the decree on the 7th 
February 1915. On the 20th February, 1915, the original decree- 
holder intimated to the Court thateshe had transferred the decree 

(1) (1907) 72 C. L. J. 274. (2) (1907) 6 C. L. J. 46. 


(4) (1920) L. R. 47 I. A. 91; 24 C. W. N. 954s 
(4) (1907) 6 C. L. J. 745; 11 C. W., N. 7320 : 
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and had no objection to the grant of the application. The judg- 
ment-debtors took time to put in objections, but as they did not 
enter appearance on the day fixed, the name of the assignee was 
duly substituted and execution was directed to proceed at her in- 
stance. Four of the judgment-debtors, whd’ were plaintiffs in the 
present lifigation, subsequently applied to the Court to reconsider 
the matter, and their application was granted. Thereupon they 
lodged an objection to the effect that the applicant had not really 
taken ax assignment of the decree, but that her husband Babu Naba 
Kumar Hazra who was the pleader for the judgment-debtors in the. 
execution case was the purchaser of the decree and had put forward 
his wife as the ostensible transferee. The Subordinate Judge then 
proceeded to determine the question, whether Nagendrabala Dasi or 
Babu Naba Kumar Hazra had taken an assignment of the decree 
and came to the conclusion that the pleader had purchased the 
decree with his own money. The Subordinate Judgg also found 
that the assignment had been taken for Rs. 11500 while a much 
larger sum was due under the decree. The Subordinate Judge, 
however, held that as the pleader stood in a fiduciary relation to bis 
clients, the purchase of the decree by him operated in equity ! 
as a satisfaction of the decree and consequently a discharge of the 
judgment debt. Nagendra Bala Dasi thereupon appealed to this 
Court and assailed the decision of the Subordinate Judge substan- 
tially on two grounds, namely, first, that the evidence did not estab- 
lish that she was not the real purchaser of the decree, assuming 
that the question could be properly raised in execution proceedings, 
and, secondly, that the decree could not be treated as completely 
extinguished even if it should be found that her husband had made 
the purchase with his own money. Upon the first point, this Court 
held that as the pleader was not and could not be a party to the 
execution proceedings, no question could he decided as between 
him and his wife as to who was the beneficial owner of the decree. 
Upon the second point, the Court held that even if it were assumed 
(though not decided) that the pleader had taken an assignment of the 
decree, the decree could not be deemed as entirely extinguished and 
the judgment.-debtors treated as fully discharged : Nogendrabala v. 
Debendra (1) The Court thereupon set aside the order of the 
Subordinate Judge and declared that the assignee Nagendra Bala 
Dassi would be competent to proceed with the execution of the 
decree, the execution proceeding" to stand revived for that purpose. 
The Court however added a direction that no steps be taken in 


G) (9:12 27 C. L. J. 388 ; 22 C. W. N. 491. 
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execution till the 1st’ January 1918, so that the judgmeht-debtors 
might have ample time to institute, if they should be so advised, 
a suit against the assignee of the decree and her husband with a 
view to obtain a transfer of the decree in their own favour, on proof 
ofthe allegations they had made and upon payment of such sum 
as the Court might determine, on the principle that the pleader 
held the decrée assigned to him in trust for his clients and if called 
upon by his clients to do so, was bound to assign the decree to 
them upon equitable terms. The litigation which has culminated 
in this appeal was then commenced on the 22nd December, 1917, 
not with a view to obtain a transfer of the decree upon equitable 
terms, but for partial redemption upon payment of proportionate 
amounts to the real assignee of the decree. In view of the frame 
of the suit, it became manifestly impossible for the plaintiffs to 
obtain a stay of the execution proceedings during the pendency of 
the litigation. The event which might have been anticipated happen- 
ed; the mortgaged properties were sold in execution and were pur- 
chased by the assignee of the decree on the 18th February, 1913 ; 
the sale was duly confirmed on the 28th September, 1918, and there- 
upon possession was delivered on the 28th November, 1918. The 
Subordinate Judge came to the conclusion on the evidence that the 
assignment of the decree was taken in reality by the pleader and 
not by his wife, both of whom were joined as defendants to the suit. 
The Subordinate Judge also held that the plaintiffs were entitled 
to take an assignment of the'decree on payment of Rs. 13, 750 with 
price of stamps and registration costs within one month from the 
date of judgment. This decree was made on the r4th July, 1919, 
and it was apparently overlooked that, during the pendency of the 
suit, the decree had already been executed and the hypothecated 
properties purchased by the assignee of the decree. On the present 
appeal by the plaintiffs, four of the judgment-debtors under the 
decree, it has been argued that they were entitled to redeem on 
“payment of a proportionate share of the judgment debt and that 
in any view the entire amount due under the decree has been over- 
estimated. 

The claim for partial redemption is based substantially on the 
ground that the decree under execution makes the judgment-deb- 
tors severally liable for specified sums and constitutes in essence 
an aggregate of separate decree? written on the same sheet of 
paper. This view of the nature of the decree is clearly erroneous. 
No doubt, the decree specifies the amount payable by each set 
of judgment-debtors, which is recoverable in the first instance from 
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their properties granted by way of mortgag®; at the same time, 
the decree provides that if the mortgage debt is not satisfied in this 
manner, the balance due is recoverable from the mortgaged proper- 
ties as a whole. Consequently, the joint liability of the mortgagors 


“is not entirely transformed into a several liability. In such circum- 


stances, the principle applies that a mortgage contract is indivisible 
andit is the right equally of the mortgagor and the mortgagee to 
keep’ it indivisible. As pointed out in Debendra Nath v. Mirsa 
Abdul Samed (1) the general rule is that a mortgagee cannot be 
required at the instance of a purchaser of part of the premises to 
apportion his mortgage debt among the several parts into which 
the property has been divided and to look to each only for its 
proportionate share, unless circumstances have happened the effect 
of which, in fact or in law, is to create a severance of the security. 
But an apportionment will be directed in exceptional ( cases, such 


as where it is necessary for the benefit of one who has faken a part 


of the property under necessity and for the protection of his own 
interest, or where the mortgagee himself has been the owner of a 
part of the equity of redemption, or where by his own conduct, 
there has been a break up of the entire security, The test to 
be applied in each case is, whether there has been a 
severance of the security at the instance or with the consent of the 
mortgagee, and an, apportionment will not be forced upon the mort- 
gagee unless special equitable considerations are established. The 
same principle was affirmed and applied in Midnapore Zemindary 
Co, v. Abinash (2), and sri Prosad v. Gunga Prosad (3). Illu 
trations of cases in which partial redemption was allowed will be 
found in Ganeshi v. Charan (4), and Rathna v. Perumal (5). "On 
the other hand, the cases of Sanwal v. Ganeshi (5), Venkata v. 
Bagiammal (7), furnish instances where partial redemption was not 
allowed. Weare clearly of opinion that the terms of the decree 
in the present case attract the operation of the general rule enun- 
ciated in Hara Kumari v. Eastern Mortgage Co. (8), and Hakim 
Laly.Ram Lal (9) namely, that a mortgagee cannot be required 
at the instance of a holder of a fragment of the equity 
of redemption to apportion his mortgage debt among the  seve- 
ral parts into which the property is divided and to look to each only 


(1) (1909) 10 C.L. J. 150. $ k 
` (a) (1918) 29 C. L. J. 297. (3) (1909) 14 C. W. N. 165. E 

44) (1913) I. L. R. 35 All. 247. (5) (1912) I. L, R. 38 Mad. 310. ] 

(5) (ota) L L. R. 35 All. 441, . (7) (1915) I. Le R. 39 Mad. arg. 

(8) (1907) 7 C. L. J. 274. t9) (1997) 6 C. L. J. 46. 
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for the proportionate share of the debt. This rule has full opera- 
tion, unless special circumstances have effected a severance of the 
security. The view we take is supported by the decision of the 
Judicial Committee in Mirsa Yadalli Beg v. Tukaram (1), where 
Viscount Haldane observed as follows : 

“The only question that arises is whether they are entitled 
to redeem the whole of the nine fields, or only the field conveyed 
to them subject to the mortgage over the whole. According to 
English law, the respondents would have been entitled to 
redeem the mortgage inits entirety, subject only to the safe- 
guarding of the equal title to redeem ofany other person who 
had a right of redemption, a ‘point which has not arisen so 
far in the present case. The respondents, being : transfer- 
ees of part of the security, by English law, ifit applied, would on 


the one hand be entitled to redeem the entire mortgage on the . 


properties generally and correlatively could not compel the mort- 
gagee to allow them to redeem their part by itself. This would be 
so as the result of principle, unless something had happened which 
extinguished the mortgage in whole or in part, such, as an exercise 


of a power of sale originally conferred on the mortgagee by his 


security, or such conduct on the part of the transferees as would 
estop them from asserting what normally would have been their 
right. Nothing of this kind is alleged in the case before their 
Lordships.” i 

We hold accordingly tbat the plaintiffs are not entitled to claim 
partial redemption on the terms of the decree and in the events which 
have happened, Butit was faintly urged that the claim for partial 
redemptien could be supported, as the assignee of the decree had 
purchased the equity of redemption in some of the mortgaged pro- 
perties at sales in execution of rent decrees. The facts on the 
record, however, do not support this contention, -and if there was 
any foundation for this argument, the relevant facts should have 
been fully brought out in the Court below. 

In the next place, as regards the amount payable for reconvey- 
ance, we see no reason to question the’ correctness of the conclu- 
sion of the Subordinate Judge. 

Finally, as regards the form of the decree for reconveyance, it is 
plain that the Court below should .not have ignored the event 


which had happened during the pendency of the litigation, namely - 


the sale in execution of the mórtgage decree and the purchase of 
the mortgaged properties by the assignee of the decree: Ram Ratan 


(1) (1920) Le R. 47 1. A. 3075 25 C. W. N. 241. 
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v. Mokant (1) ; Rat Charan v. Biswa Nath (2) 3 Abdul Rakaman 
v. Sarafat Ali, (3) ; Rameswari v. Dutt (4); Nuri v. Ambica (5) ; 
Kanakayya v. Janardhana (6). We:must accordingly consider how 
far the plaintiffs nay have. been affected by the execution sale. 
Now, the ordinary rule unquestionably is, as “pointed out by Lord 
Moulton in Ganpat Lal v. Bindbasini (7), that so long as the sale 
under a mortgage decree stands, the right to redeem is extinguished, 
This may at first sight seem to make it impossible for the plaintiffs 
to obtain any relief, as they have never taken steps to have the sale 
vacated by an appropriate proceeding in that behalf. The difficulty : 
however is really not insuperable, as the purchase at the execution 
sale was made by the assignee of the decree and not by a stranger 
who would have stood in a position of special advantage, as pointed 
out by the Judicial Committee in Nawad zainul Abdin v. Muham- 
mad Ashgar Ali (8),'and by this Court in Jan Ali v. Jan Ali (s) 
and Narendra v. Jogendra (10). The Court may accordingly grant 
a decree for reconveyance, such decree to cover not merely the 
mortgage decree in so far asit is still unexecuted but also the 
mortgaged properties which have been purchased by the assignee 
of the decree in part satisfaction thereof. 

The result is that the appeal is dismissed with costs'and the 
decree of the Subordinate Judge affirmed with one variation, namely, 
that the decree as also the mortgaged properties purchased by the 
assignee in execution will be included in the conveyance and the 
plaintiffs will be allowed two months from the date of the decree 
of this Court to deposit the amount mentioned in the judgment of 
the Subordinate Judge. — ; . : 

Buckland J.—I agree. " 

A. T. M, Appeal dismissed :. Decree varied. . 


(1) (1907) 6 C. L. J. 74 ; 11 C. W. N. 732. 

(2) (1914) 20 C. L. J. 197. 

(3) (191*) 22 C. L. J. 412 ; 20 C. wW. N. 667. 

(4) (1915) 23 C. L. J. 310. 

(5) (1916) I. L. R. 44 Calc. 47. 

(6) (1910) I. L. R. 36 Mad. 439. 

(7) (1920) L R. 47 b A. gt ; 24 C. W. N. 954. 

(8) (1887) L. R. 15 I. A. 12; L L. R. 10 All. 166. 

(9) (1868) 1 B. L. R. 56 A. C. ]. ; 10 W. R. 154. 

(10) (1914) 20 C. L. J. 469 ; 19 C. W, N. 537. RUE 
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Before Mr. Justice IN. R. Chatterjea and Mr. Justice- Richardson. 


MAHARAJ KUMAR SHOSHI KANTA ACHARJI CHOW- 
DHURY BAHADUR 


° 9. 


RAJA SARAT CHANDRA ROY CHOWDHURY* 


Decree—Construction of —D ecree, execution of. 
A decree like any other document is open to construction. 


A decree should be construed so 28 to conform with the judgment : Makaraja 
v, Rani Kanno (1). But there isa limit to what construction can do. The 
remedy by construction is only appropriate If the language is ambiguous. If the 


language is plain and there is no ambiguity, the ptoper remedy for a variance > 


between the decree and the judgment is to apply for the amendment of the decree. 
A decree must be executed as it stands. 


Appeal and application for revision by the Judgment-debtor. 

Application for execution of decree. 

The material facts appear from the judgment. 

Babus Jogesh Chandra Roy, Gobinda Chandra De Rey and 
Bhupendra Chandr a Guha for the Appellant. > 

Babu Bhupendra Chundra Guka for the faden ain 
Petitioner. 

Messrs. Jackson and H. N. Ghose, Babus Basant Coomar Bose, 
Dwarka Nath Chuckerbutty and den Chandra Guha for the 
Respondent 

* Babu Jotish Chandra Guha for the Opposite Party. 

e C. A. V, 
' The judgment of the Court was as follows : 

This appeal is from a determination of the Court below contain- 
ed in a judgment, dated the 5th April 1916, upon a question raised 
under section 47 of the Code in regard jo the construction of a 
decree. f 

The decree (dated the 27th March 1905) was obtained by the res- 
pondent Raja Sarat Chandra Roy against Raja Surja Kanta Achar- 
jya, the predecessor of the appellant, Raja Sashi Kumar Acharjya. 
There was an appeal to this Court which was dismissed on the 22nd 
May 1908. A further-appeal to the Privy ‘Council was also dismiss- 


* Appeal from Order No. 97 of .1916 With Rule No. 238 of 1916, against the 


order of Babu B. C. Kundu, Subordinete Judge of Rajshahi, dated the sth 


April, 1916. 
(1) (1900) L. R. 28 I. A. 35 (42); h L. R. 33 All. 181, 
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ed on the 2oth July, 1914, (1). "The result was that the decree of 
the first Court stood confirmed without modification. ` 

The suit related to a considerable area of land in the possession 
of the appellant which the respondent claimed as part ofan estate 
which he had purchased at a sale held for arrears of revenue. The 
respondents’ success was not” complete but partial It was 
held that he was entitled to so much of the land as fell within the 
boundaries of h's estate as shown in a Revenue Survey Map of 1848. 
This is plain from the judgment delivered and is not disputed. 
There is also no dispute as to the tri-junction point or the starting 
point which a surveyor, demarcating the boundaries in the locality, 
would commence his measurement. It is agreed that this point was 
conclusively fixed by the trial Judge. The present dispute arises in 
this way. A map prepared by an- Amin who had made a local 
enquiry under the direction of the trial Court purports to show. the. 
boundaries according to the Revenue Survey Map. The decree at, 
first sight at any rate, adopts the Amin’s map. Towards the close ‘of 
his judgment, however, the Jearned Subordinate Judge referred to 


the variation between the magnetic north and the true north. The: 


Amin apparenjly had made no allowance, for sich variation and the 
point at issue is whether the respondent is entitled to have the 
variation taken into account for the purpose of the delivery of pos- 


' session or whether urder the terms of the decree he is bound by the 


Amin's map. The point is not touched upon in the judgments of 
this Court and the Privy Council. 

The words of the decree are as follows :— 

* It is orderéd tbat this suit be partially decreed, that the plain- 
tiff's right be declared to so much of the disputed lands ag falls 
within the boundary lines of the Revenue Survey Map of 1848 of 
Mouza Nij 'Shampur Paharpur comprised in Mahal 218 of the 
Touzi of the Mohalla Collectorate, laid down in the Amin's map." 
|. The original decree is in Bengali but with every respect for the 
learned Subordinate Judge, there is at any rate no patent ambiguity 
either in the original or in the translation, The Bengali expression 


.(Aminer Naksha Ankita), which represents the words “laid down in 


the Amin’s map,” refers, as clearly as those words do, to the boun- 

dary lines of the Survey map. According to the grammatical sense 

the boundary lines of the Survey mapare taken to be those laid. 

down or shown in the Amin's map. The meaning is not “ the 

boundary lines of the Survey map of the village of which the Amin 

hds madea map.” Apart from the language such a reference 
(1) (1914) 18 C. W. N, 1281 ; 20 C. L, J. 563. 


i 
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to the Amin's map wo:fld be entirely useless; What is called the 
ordinary portion of the judgment, which is in English, puts the 
meaning beyond doubt. The words there are :— “It is ordered that 
these five suits are partially decreed in this way that the plaintiffs’ 
right to the portions of the disputed lands shown in the Amin's 
maps as falling within the boundary lines given in the Revenue 
Survey maps of 18,8 of the Mouzas in questions...be declared as 
appertaining to his zemindari...." The, decree, therefore, as already 
stated, on the face of it adopts the Amin’s map and if it were not 
for the passage in the judgment which creates the difficulty, there 
would be no room at all for discussion. 

"As the decree was in his view ambiguous, the learned Subordi- 
nate Judge goes on to refer to that passage asa clue tothe mean” 
ing and as a justification for the order which he made, namely that 
“ The Civil Court Amin should determine the boundary line of the 
Revenue Survey map with reference to the certified copy of the map 
supplied by the parties.” In other words he throws the Amin’s map 
over board and directs that the survey map should be relaid. 

Appealing from that order the appellant naturally takes his stand 
upon the decree, between the four’ corners of which Court of exe- 
cution is no doubt confined: Radka v. Torab (1) ; Udwant v. 
Tokhan (2). On the other hand it is perfectly true that a decree 
like any other document is open to “construction. The Code says 
that the decree shall agree with the judgment (order XX rule 6) 
and a decree therefore, ought, if possible, to be construed so as to 
cénform with the judgment : Maharaja v. Rant Kanno (3). 

But there is a limit to what construction can do. The remedy 
by construction is only appropriate if the language is ambiguous. 
If the language is plain and there is no ambiguity, the proper remedy 
for a variance between the decree and the judgment is to apply 
for the amendment of the decree. The fact that such an application 
must be made to the Privy Council in England is no reason why 
we should strain the law in order to assist one party to the prejudice 
of the other. On the contrary we should not be justified in taking 
liberties with a decree which has become by adoption, His Majes- 
ty's order in Council : Raja Bhup v. Indar (4). 

"The quéstion, then, is whether this dectee is capable of the cons. 


tructión which the respondent seeks to have put upon it. We: 


. (3) (1890) 1. L. R. 18 Calc. 108 P. €. —- 
. (a) (1901) L. R. 28 1. A. 57 ; I. L. R. 28 Calc. 353. 
"^ (a) (1900) L. R. 28 I. A. 35 (42) ; I. Le R. ^23 All. 181. 
(4) (1900) I. L R. 27. l. Avzog (215) ; I. L. R... 23 All. rss. 
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have pointed out that there is no such ambigfity as that suggested 
by the learned Subordinate Judge and that the decree, as it stands, 
agrees with the ordering portion of the judgment. That being so, 
is there any reason for departing from the rmturalmeaning of the 
words? In the paragraph of the judgment on which the argument 
for the respondent was rested the Subordinate Judge says, ** The 
Civil Court Amin, has failed to ascertain what at the time variation 
between the two meridians was. I, however, do not consider this 
omission to be of importance now, as I think there would be neces- 
sity again for ascertaining this variation ata subsequent stage in the 
execution department, when delivery of possession would have to 
be made for the plaintiff.” Then he adopts the Amin’s tri-junction 
point (five suits were tried together with one of which we are con- 
cerned) and says that he considers “them to be the proper starting 
points for laying down the boundary lines of the Revenue survey 
of 1848." Then he says in conclusion “The suits therefore 
should be decreed in parts as noted above and it is accordingly 
ordered.” Then follows the ordering portion the relevant part of 


. which has already been quoted. 


Some importance was attributed to the words "as noted 
above” in the last sentence of the passage cited. But those words 
were probably intended to qualify the preceding words “in parts” 
The reference was probably to the beginning of the preceding 
paragraph where the Subordinate Judge had found that the pfaintiff 
was “entitled to recover possession of the lands in suit in portions.” 
The passage as a whole, however, does support the respondent ‘to 
this extent that the Subordinate Judge evidently contemplated that. 
in execution allowance would be made for the variation between 
two meridians, the magnetic meridian and the polar meridian. It 
is contended for the respondent that effect should be given to an 
intention which is not expressed in the decree. The contention in its 
most plausible form. is that by the Amin’s map the Subordinate 
Judge means the Amin’s map adjusted with reference to the true 
north. But however the contention be put the result of .acceeding 
to.it would be to introduce into the decree a direction which is not 
there, namely that the Amin’s error in not taking into account the 
deviation of the magnetic meridian should be corrected and his | 
boundaries realigned accordingly. That the further result would be an 
entirely new map is shown by the Subordinate Judge’s order which 
discards the Amin’s map and directs the Survey map to be relaid. 

Now the Courts which dealt with the case had nothing before 
them except the Amin’s map to indicate the practical effect of the 
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decrée which they wert making or confirming. The case of Lakki 
v. Maharaja (1) aptly illustrates what important and even star- 
tling consequence might follow from -the correction of the Amin’s 
map in the manner sugested. Ifthe decree said that the "Amin's 


map was to be corrected, the correction would ‘have ‘to be made 
_ whatever the effect might be, though conceivably the suit having 


been. decreed in part, a difficulty might arise.if the effect were to 
show a.title in the respondent to all or more than all he claimed. 


'The decree, however, gives no such direction and cannot be made, 


to give any such direction without importing into it words which 
are not there, 

It was said that it was hard that the respondent should : suffer 
because the Court made a mistaké in drawing up the decree. The 
first -answer to that is that if there is a mistake, it is open to the 
respondent to take-steps to have it corrected. But so far as the 
Subordinate Judge was concerned the mistake seems rather to have 
been in-the judgment than in the decree. The Subordinate Judge 
aprears to -have under-estimated the possible importance of the 
question and to have wrongly assumed that- the Amin’s map would 
be corrected. in execution as-a matter of course. That accounts for 
the omission in the decree and in the ordering portion of the 
judgment. ‘The decree’ said what the Subordinate Judge intended 
to say though the effect is not what he thought it would be. The 
mistake in the judgment produced a corresponding mistake in the 
decree, :- 

“As to the parties, it is true that the Code. (ater XX rule 7) 
directs the Judge to sign the decree when he “ has satisfied himself 
that the decree has been drawn up in accordance with the judg- 
ment,” but there is a general and convenient practice which has 
apparently followed in the present case, under which the signatures 
of the pleaders are placed upon a decree before it is signed by the 
Judge, and it is undesirable to minimize the responsibility of the 
parties for the correctness of a decree as drawn up. We were told 
by the learned pleader for the appellant (and the statement was 
not disputed), that neither party took objection to the Amin’s 
report and map on the specific ground that his north did not cor- 
respond with the true north. The question, it was said, was sug- 
gested in the course of cross-examination conducted on the appel- 
lant’s behalf. That may illustrate the danger of random :cross- 
examination but it does not prevent the appellant from insisting on 
the decree as it stands. It is probable that the question was not 

(1) (1893) L. R. 21 1. A 39; l, L R. 21 Calc. 504. : 
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pushed:to-a plain:conclusion at:the;time becafise.neither side knew 
what the effect of allowing for the: deviation would: be,” That 'may 
account also for the decree being accepted: by both parties in the 
form im which it was drawn up.. In that state of things the appel- 


-lant can hardly-complain.of hardship. It is just possible that if the 


decree had: been drawn up inthe way.in which he says it ought to 
be understood. the result on appeal might have. been different.: So 
far as there is any question. whether one or the other party. isto - 
blame for;the form : which the decree has taken, there is little to ` 
choose between, them and the ‘decree binds one as much as the 
other. ; 
: "We do not know, and it does not sigmify for the present purpose, 
what the result of correcting thé map would be. The appellant 
says that he, would be adversely affected.and that a considerable: 
addition would be, made to the area to be awarded to the respondent. 
If the result would have been the other way we should doubtless. 
have heard the same arguments: from the opposite quarters. . The 
respondent would. have been for the decree and nothing but the 
decree and the appellant would have relied on the judgment. - The 
decision at which we should have arrived, it may be hoped, would 
have been the same, as the.decision at which we are now about to 
arrive. The consideration which suggests’ itself is that the party 
who would be prejudiced by. an alteration of the map had, as the 
decree, stands, no inducement and possibly no right, to raise the 
question in appeal. The Courts, it is true, accepted the survey 
map. .The revenue survey of 1848 was presumably carried out ‘on 
scientific lines and the north shown in the survey map is the "true 
north. . But mistakes have been known to creep even into survey 
maps. , The Amin’s version of the survey map. may be wrong in 
theory but it, was adopted. in the decree and his map may in fact 
more closely represent the true boundaries. At any rate it was 
certainly not necessary for the party who would suffer from its 
rectification in the way proposed to take in appeal such a point as 
this, that if the rectification.were made, the practical- result would 
be to.throw grave suspicion on the correctness of the'survey 
map. ; 2 us E 
Then it was said that the. parties are as much bound by the 
judgment as the decree. That.is no doubt so and it may bé that 
the respondent has a title or tight to have the decrec aniended. 
We need not consider that question which may turn to some extent 
on the terms of section 152 ofthe Code. All we need say is that 
jhe decree cannot be construed in the way in which it has been 
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construed by the Cqurt below and that the question raised is a 
question not of.construction but of amendment. 
' The point is a short one but we have dealt "witl»it at same length 
as it was ‘energetically argued and is of considerable importance. In 
this country a decree i is often executed, not by the Judge who made 
it and best knows what was intended, but by a successor, or by some 
other Judge to whom it is sent for execution. It would add to the 
many difficulties which arise -in the- execution department if any 
encouragement were given to the alteration’ of decree under the 
guise of interpretation. The principle has long been recognised 
that a decree must be executed asit stands: ‘As Phear J. said in 
Bihugobat v. Ram Adhin (1) " the decree speaks for itself.” 

‘The result is that this appeal must be allowed with costs.and 
the order of the Subordinate Judge set aside. The order was passed 
ina proceeding in the nature of a review of two previous orders 
dated the agth March, 1916, and the '3oth ‘March: 1916 the first 
passed on an application made by the decree-holders, and the second 
ona reference made by the Amin. We' prefer the view of the 
decree taken in those orders and the decree will be executed accor- 
dingly. We assess the hearing fee at eight gold mohurs.' l i 

In view of our Jidgraeng, it is unnecessary tor us to pass orders 
on the rule. ^ 

Let the record be sent down at once. - 


ALT. M Appeal allowed ; no order i in Rule. 


` (1) (1874) 23 W. R. 330. 


Before Mr. Justice Greaves, and Mr. Justice B. B. Ghose, 


a ace RADHA KRISHNA SAHA AND OTHERS 
a 2 
KAMAL KAMINI DEBYA AND d 


Appeal—Order of emand and reversal—Civil Procedure, Cide (Act V of 1908), 
1 “section 151, O. 41, R. a3. 


The order of the Eme appellate “Court was “as follows £ -" “The, appeal is 


Appeal from Appellata Decree Noe2715 of 1915 with Rule No. 28 of 1920, 
against ‘the decree of Durgadas Chakrabarti, Esa, Additional District Judge ‘of 
" Pabna, dated the 30th August, 1919, reversing that of Babu Purna Chandra 

Bose, Subordinate Judge of Bogra, dated the 3oth January, 1917. 
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allowed and the decree of the lower Court is reversed, "The suit is remanded 
fora de wovo trial of the suit on amendment of issue No. 6 as mentioned 
above. The lower pout is directed to re-admit the suit under its original 
number in the register of civil suits and to proceed to determine the suit, -the 
evidence recorded during the original trial to be evilence during the trial after 
remand. The parties to be at liberty to adduce new evidence in support of their 
respective cases”: ' . 

- Held, that the lower appellate Court had no jurisdiction to make an order 
of remand under order 41, rule 23 of the Code of Civil Procedure and had no 
authority to reverie the decision and to remand the case: Mani Mohan v. Ram- 
taran (1) followed. 


Appeal and Application for Revision by the Plaintiffs. 

Suit to establish title to and for recovery of a certain fishery. 

The material facts are stated in the judgment. 

Babus Mahendra Nath Ray and Surja Kumar Guha (for Babu 
Atul Chandra Gupta) for ihe Appellants. ° 


Babus Ram Chunder Mozumdar, Biraj Mohan Mojumdar, 
Bijan Kumar Mookerjee and Amulya Krishna Bhattacharjee for the 
Respondents. 


The judgment of the Court was as follows : . 


The plaintiffs are the appellants in this appeal and-are also the 
petitioners in the Rule. The plaintiffs sued to establish their title 
to and for recovery of a certain fishery. .The first Court decreed 
the suit, The second Court held that the case had not been pro- 
perly dealt with and modified one of the issues that had been settled 
by the learned Judge in the first Court and directed that the case 
should be tried de novo on the modified issue. The order of*the 
lower Court is this :—‘‘ The appeal is allowed and the decree of 
the lower Court is reversed. The suit is remanded for a de novo 
irial of the suit on amendment of issue No 6 as mentioned above. 
The lower Court is directed to readmit the suit under its original 
number in the register. of civil Suits and to' praceed to determine 
the suit, the evidence recorded during the original trial to be evi- 
dence during the trial after remand. The parties to be at liberty to 
adduce new evidence in support of their respective cases,” 

A preliminary objection was taken on behalf of the respondents 
that this.was a remand not under the provisions of order 41, rule ` 
23 of the Code, but that it was a remand under the inherent juris- 
diction of the Court under the ‘frovisions ôf section rsr of the 
Civil Procedure Code and’ that no appeal lies. Order 41, ‘rule 23 


(3) (1915) T. L. R: 43 Cale. 148. P o 5 
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provides that where fhe Court from whose decree an appeal is pre- 
ferred has disposed of the suit upon a preliminary point and the 
decree is reversed in appeal, the appellate Court may, if it thinks 
fit, by order remand the case and may. further direct what issue or 
` issues shall be tried. It was urged before ug on behalf of the res- 
pondents that notwithstanding the teríns of the order of the lower 
Court this was not an order under the provisions of order 41, rule 
23, as the first Court has not disposed of the case upon a prelimi- 
nary point. Both the learned vakils for the appellants and respond- 
ents agree that the provisions of order 41, rule 25 do not apply, as, 
clearly the order was not made under the provisions of order 4r, 
rule 25 and on behalf of the respondents it is said that as the remand 
was not made under order 41, rule 23 which is an appealable order 
it must, as I have already said, have been made under the pro- 
visions of section 151, and we were referred to the Tull Bench 
decision in the case of Gusnavi v. The Allahabad Bank (1), it 
being suggested that the decisions in both the cases of, Basumati 
Debi v. Taritbasini Dasi (2) and Prasanna Chandra Chatto- 
padkya v. Baidya Nath Mistry (3), must be taken to bein con- 
` flict with the Full Bench case, and it is said that in both those 


cases the attention of the Court was not drawn tothe Full Bench 


decision. It is further urged that the decision in the case of Mani 
Mohan Mandal v. Ramtaran Mandal (4), must be taken 10 have 
been overruled by the Tull Bench. decision, although it does appear 
that that decision was expressly referred to in the Full-Bench case 
and is not stated to have been over-ruled. We think the learned vakil 
for the respondent has read into the Full Bencn case something 
more than it intended to decide and we think that all that it decides 
is that the power of remand is not limited to the cases described in 
order 4r, rule 23 or rule 25, but that the Court has an inherent 
power to remand under section 15r if it is necessary for the ends of 
justice. We think that the learned Judge intended to make his 
order under the provisions of order 41, rule 23 of the Code al- 
though we agree that he had no jurisdiction under the circumstan- 
ces to make an order thereunder and consequently we think that 
we must reverse his decision as was done in the case of Mani Mohan 
Mandal v. Ramtaran Mandal (4) We accordingly set aside the 
Judge’s decision and direct that the case be restored to his file and 
- that he should proceed with the hedring of the appeal according to 
' (1) (1917) I. L. R. 44 Calc. 929 ; 26 C. L. J. 49. 
(2) (1918) 31 C. L. J. 354. * (3) (1930) 31 CL. J. 360. 
(4) (1915) L L, R. 43 Cale. 143. Pre 2 
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law. “We desire to add that if it becomes necessary for him to exer- 
cise the powers vested in him under the Code of Civil Procedure it 

will be open. to him to. proceed as he.thinks fit under those powers 
but we think that he was wrong in makingethe order which he 
did and that as Sir Lawrence Jenkins in the case of Mani Mohan 
Mandal v. .Ramtaran Mandal, (1) has said the Judge had no au- 
thority both to, reverse the decision of the Court. below and to 
remand the case as he has done. 

The result is that this appeal succeeds and the order of Seri 
by the learned District Judge is set aside; but we do not reverse the 
decision of the lower appellate Court on the merits of the case nor 
do we express any opinion with regard to that decision. It will be 
open to the Judge to reconsider the decision at which he has arrived 
if he thinks fit so to do ; costs of this appeal will abide the result. 

We make no order on the Rule as it is not necessary. 

Let the record be sent. down as soon as the decree if drawn up. 


Appeal allowed: Case remanded : 
No order in Rule. 


A. T. M. . ` 


(1) (915) L L. R. 43 Calc. 148. 


— 


Before Mr. Justice Greaves, and Mr. Justice Cuming. 
SOSHI KUMAR SARKHEL AND OTHERS oe, 


, E 
CHANDRA KUMAR- SAMADDAR CHAUDHURI AND nomm 


` 


Decree—Fuctitions derit; if to be set aside Res judicata—Suit by reversioner : 


` for possession— Former suit by widow ito recover fossession in her own right— 

Presumplion— Family livins joint— Properties acquired, when joint. 

.A decree which is fictitious, does not require to be set aside : Surendra v. 
Kaligopal. a followed: ~ A. ; e 

A suit by à reversioner to-recover possession of a property, is not barred by 
res judicata by reason of a previous suit by a Hindu widow for recovery of posses- 
sion in her own right which she enjoyed for many years and from which she was 


dispossessed. - . -’ nen ot co 


® Appeal from Appéllate: Decree No. 2309 of 1919, against the decree of S c. 
Ghose Esq. and- Additional: District *Judge of Bakarganj, dated the x6th June, 
1919, modifying that of Babu Achinta Nath Mitra, Subordinate. Judge and Court 
of Bakarganj, dated’the 30th April, 1917. pr er ee 

(1) (1917) 26 C. L. J. 333 5 22 C. W. Ne 3^7. 


Vou XxxV] —- HIGH COURT. ^ ^ 


^ ' Where people are foufid living as joint and properties; are acquired during this 
, time, the presumption is that they are Veget for the benefit’ of the Pit family as 
a whole. i 

, Appeal by Defendgnts, Nos. E 3, 12, aig, and 18 and Cross objec: 
tion by the Plaintiffs: 


Suit for possession. !'' «^ * Sop tw 

The: material facts appear from the: ane - 

Babus Mahendra ka Ray and. Manmatha: Nath ae dor the’ 
‘Appellants,’ | ? 

Babus Brojo Lal Clahralty and-- Sures . Chandra Zi ka 
for the Respondents.’ ` 

The judgments of the Court were as follows: - E $ M 


r 


Greaves J: This i is an appeal by five defendants—defendants 
Nos. t, 3, 12, 1 3 & 18: The suit in respéct of which fhe appeal’ arises 
is a suit by which 'the . plaintiffs claim, as réversionaty héirs of 
one Purna, a four annás share in "13 properties jointly with the 
defendants ~ Nos.’ „Ito rr who are said to be’ owners of the other 
12 “annas" Share. ` ‘The’ first Court decreed the suit with regard to 
all the” 13 properties. ‘The lower appellaté Court upheld the’ deci- 


sion as “regards properties Nos. 1 to 9 and reverséd the decision ofr 
the first Court ‘so far as regards‘ properties Nos. 10 to 13. The . 


appeal concerns properties Nos. 1 to 9; but the plaintiffs ‘Have 
filed a cross-objection with’ regard to properties Nos, 10 to 13. 

' Now it will be convenient ‘before dealing with the points raised 
in the appeal to refer to the genealogical tàble which will be found. 
at page 29 of the paper book: before’ us.” One Kristina Chandra 


Sarkhel had 4 sons, Bhairab, Rajballabh, Shib Chandra and Banga | 


Chandra, Bhairab had a daughter and a son Purna. “Purna marricd’ 
Umatara, He died leaving only his widow’ Umatara him’ sur- 


viving and no other heirs. “On the widows death the ‘descend- > 


ants of Bhairab’s ‘daughters, who are the plaintiffs,’ became’ 


- heirs to Bhairab’s estate. ‘Rajballabh' had .ason Kali Mohan and’ : 


it is not necessary to refer to the ‘other members of "Rajballabh's' 


family, nor is-it necéssaty to referto |Shib' "Chandfe's family. On' 


the 16th April 1861, "Soiietiuié after Bhairab’s “death a suit was’ 
- Commenced by óne Prasaüno on a bond said to have been executed 


by Purna. The parties to the suit’ were Purna’s widow Umatara, | 


- Banga Chandra and Kali Mohan. Now I think there can: be no 
"doubt that if the debt was a gentine debt and thè suit a dona fide 


“ ^'one, Umátara for the ` purposes of the suit, represented Purna’s 
estate and Purna’s estate would be bound ‘by the decision thereof. x 
The suit was decrecd on the 11th May, 1361, and in October, 1869, 


January, 25. 


baa 
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there -was a sale in execution of the decree,*-the properties sold . 
being the shares of the judgment-debtors in properties Nos. r to 9 , 
which are claimed i in this appeal. The properties were bought or 
purported to be bought ‘by one Chandra. After. an interval of 
many years namely on the and February t910 Umatara commenced. 
a suit for possession of a 4 annas share in properties Nos, x to 9.. 
Other properties, I understand, were included in the suit but we are 
not concerned with these. Her allegation was that she had been, 
dispossessed and she alleged (inter alia) that the execution sale 
did not pass any property inasmuch as the bond was forged. The 
suit was brought in the Munsiff’s Court and was valued at Rs, 1100, 
The Munsiff dismissed the suit on the 26th April 1911, and the- 
learned vakil for the respondent has shown us a copy of, the judg-. . 
ment in the suit. It appears that so far as the merits were concerned,. : 
the findings. were in favour of Umatara, but that she failed to obtain 
a decree because she did not ask to set aside the sale i in execution. 


It seems therefore that although she succeeded on the merits she 


failed for technical reasons. On the 6th | October, rg15 Umatara- 
died and the'suit in respect of which this appeal arises was com- 
menced on the 8th March, 1916 in the Subordinate Judge’s Court. 
‘he suit was valued at Rs. 2,100. Tt was brought, as already stated, 
by the reversioners who became the owners of Purna’s estate after 
the death of Umatara, The suit relates to the nine properties said 
to hdve been sold in 1861 and to four other properties which are the 
subject matter of the cross-objection. Now, as I have already 
stated as regards properties Nos. 1 to 9 both the lower Courts held 
that Umatara did not represent the estate and that ak a 


- the reversioners were not affected by the previous litigation. 


In the appeal before us four points have been urged. First, it is 
said that the decree of 1861 bound the estate as represented by 
Unnatara as the decree was, not fraudulent ; secondly, it is said that. 
the plaint i in the present suit contains no prayer to set aside the 
execution sale and that the suit would not lie “unless the execution, 
sale is set aside ; thirdly, it is said that the suit is barred by limitation ; ; 
and lastly, it is said that the su it of 1910 operates as res judicata, ` 

Now, the findings of the lower appellate Court with regard to . 
the bond and the suit of 1861, are on their face somewhat conflict- ` 
ing. At page 33 of the paperbook the learned Judge states that there 
is nothing to show whether the debt, on which the ex parte decree 
was obtained, was real or unreal and, that it cannot be said that 
the decree was obtained by fraud. But at page 34 he states as 
follows: * All these facts show indication by conduct that tho 


E | 
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auction-sale was a sham transaction to keep the property in the 
family. And again." If the debt were a real one such suspicious 
conduct inconsistent with dosa fides were not probable. Under all. 
these circumstances T believe and find that the debt. was. not a real 
debt, that the auctioafpurchaser was not a bana fide one and that 
possession continued with.tae Sarkhel family and not with the auc- 
tion-purchaser or his heirs. I also find that the sale did not affect the’ 
interest of Umatara and much less of the reversioners.” It has been 
argued on behalf of the appellants that as the bond was not found to 
be a forgery the estate of Purna was bound by reason of Umatara's 
presence as a. party. I think if there wasa clear and unambiguous: 
finding to this effect, that this contention must prevail. But I think, 
that reading the judgment asa whole, the two findings amount to: 
- this that there was no debt that the bond was a fictitious document 
and the suit accordingly a mere fiction with the result that the 
execution saje, founded on a fiction, is really of no value and not. 
binding on any one. This being so, it cannot be said that the: 
decree of 186r was a decree that would. bind Purna's estate or: 
Purna's reversioners. : 


So far as the second ground is concerned, it seems to us to be 
concluded by the decision to which reference has been made, name-, 
ly, the decision in Surendra Nath Ghose v. Kaligopal Mojum-; 


dar (1) where it is clearly laid down thata decree which is ficti- 


tious does not require to be set aside, the statement being “a con-. 


clusive and fraudulent proceeding in a Court is not a judicial, 
proceeding and is to be treated as availing nothing to the party 
who sets it up.” So much then for the second point urged before 
us. a : g 

~ So far as'the third point is concerned, this is based on the suit 
of 1910 and I think this presents a certain amount of difficulty. 
The point apparently was abandoned in the first Court for the 
learned Munsiff states that the pleader for the defendant did not, 
press the point of res judicata’ in’ the course of his argument, but it 
was apparently argued, in ‘the lower appellate Court. Now I have. 
already stated the nature of that suit, the. findings of the Court and , 
the ground of the decision and on the whole I think that both the, 


Courts were right in holding that under the circumstances the suit, . 


of rgo was a personal suit by Umatara: not on behalf of the estate. 
-and that it doés not operate as res judicata, It is also noticeable that, 
this is not a case in which Umatard was suing, after her husband's. 
death, for possession of an estate of which she had never been in pos. 


+ (1 (1917) 26 C L. J. 333 1 23 c. w. N. 367 
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session. Clearly on the evidence she was in possession from her 
husband's death from sometime before 18617 until the year 1903. 
So she is not suing to recover her husband's share but to recover 
present possession in her own right which. she enjoyed for many 
years and from which she had been dispossedsed, This disposes of 
all the questions raised in the appeal before us. The result is that 
in our opinion the decision of the lower Court is correct so far 
as regards the properties Nos. r to 9 and we must uphold the claim 
of the plaintiffs for possession of those properties. 

We now. come to the cross-objection of the respondents, This 
refers to plots Nos. 10 to 13. Now these plots did not forma 
part of the original estate of Krishna Chandra Sarkhel nor had they 
been acquired during Purna’s lifetime. It appears that sometime 
between Purna’s death and the year 1903 these plots were acquired 
by the joint family of which Umatara was one. The Munsiff who 
gave these four plots to the plaintiff states in his judgment which 
will be found at page 26 of the paper book: “ These properties 
were acquired when the parties lived in commensality. . The pre- 
sumption therefore is that they were acquired by the joint.fund.” 
It seems to us that that is a correct statement of the law :. where one 
finds people living as joint and properties are acquired during 
this time, the presumption is that these were acquired for the bene- 
fit of the joint family as a whole. Consequently Umatara as a member 
of the joint family was presumbly, until the presumption is rebutted, 
entitled „to an interest in these properties. The lower appellate 
Court has reversed the decision of the first Court as regards these 
plots on an error of law in that he has thrown the burden -on the 


plaintiffs of showing the fund from which the acquisition was made 


and in.not throwing on the side who. denied the’ jointne$s the 
burden of adducing evidence to rebut the presumption that the 
properties-were aequired for the ‘joint family as a whole. This, in 
our opinion vitiates the finding of the District Judge as regards 
plots xo to 13. But it is said that he has found that Umatara was, 
never in possession of these properties and that in the suit of r9ro 
she did not claim any share in them. But as I have already stated 
that ‘suit was brought to enforce a personal claim and that does: 


- fotdebar the plaintiffs as reversionary heirs of Purna from now 


asserting their claim to a share of-those properties, The cross-. 
objection therefore we think must succeed and we declare.that the. 
plaintiffs are entitled to a4 anhas share in the ica Nos ‘TO. 


torg: 
The result therefore is that the decree: -of the Court Siow: in -sọ . 


Yos, -XXXV. ] . HIGH. COURT. 


far as it relates to these four properties must be set aside and that of 


the first Court restored. In other respects the decree of the Court: 


below will stand. The respondents will be entitled to.their costs of the 
appeal and to the court-fees ‘paid on the memo of cross-objection. 


~ Cuming, J.: Iagree. — 
ALT, M. i Appeal dismissed : Cross-objection allowed, 
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CRIMINAL REVISION. 
Before Mr. Justice Walmsley and Mr. Justice Suhrawardy. 
A AMINULLA AND oTHERS ; l 


vU. M 
THE KING-EMPEROR.* 


Rioting—Common object—Charge and finding~Indian Penal Code (Act XLV 
of 1860), Secs. 147, 523 and 324—Compoundable — offence—Magistrate's 
approval ` 
Where the common object of the unlawful assembly was to assault the com- 

` plainant and the finding was that the complainant was assaulted by three of the 

accused while the other three went there to snatch away the cattle of the com- 
plainant with that of tho said three accused : - 

` " Held, that the accused could not be convicted under section 147 of the Indian 

Penal Code, as the ingredient of the offence under that section was wanting. 

* If the parties, who are nearly related to another, succeed in patching up their 
quarrels, the Magistrate should do what he can to restore peace and good will. 

“A complainant has an absolute right to compromise a case on the charge of 
simple hurt ander sectlon 323 of the Indian Penal Code, 

: Where an offence ‘was.committed under section 324 of the Indian Penal Code, 
the complainant has no absolute right, to compromise ; he can do so with the 
Magistrate’s approval. R 

: "Application for Revision by.the Accused, 


"The accused, six in number, were convicted under section 147 of. 
the Indian Penal Code and sentenced.to undergo rigorous imprison- 
ment. for 15 days and further the accused Faizulla. was -convicted 


Í *Criininal Revision No 30 of 1922, against the order of the Additional Dis- 
trict- Magistrate vf Chittagong, - dated: the 8th December, 1921, affirming “that 
of the Sub-Deputy. Magistrate of Chittagong, dated the 4th November,- 1921. 
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under section 324 of the Indian Penal Code aul sentenced to one : 
month’s rigorous imprisonment in addition to his above sentence . 
and also the accused Aminulla and Nur Ahmed were convicted 
under section 323 of the Indian Penal Code and sentenced to 15 
days’ rigorous imprisonment in addition to thelt sentence under.sec- 
tion 147 of the Indian Penal Code. An appeal against this order 
was dismissed. m 


Babu Ramdayal De for the Perai 
The judgments of the Court were as follows : 


Walmsley, J:—The petitioners have been convicted under section 
147 ofthe Indian Penal Code, and sentenced to fifteen days’ regorous 


` imprisonment each, In addition, two of them Nur Ahmed and Amin- 


ulla have been convicted under section 323, Indian Penal Code and 
sentenced to fifteen days! rigorous imprisonment and Faizulla under 
section 324, Indian Penal Code and sentenced to one month’ s rigor- 
ous imprisonment. The Rule was issued on three grounds. The 
first relates to the conviction under section 147, Indian Penal Code. 
The learned Judge drew up a charge in which the common object of 
the unlawful assembly Was stated to be to assault Akiruddin and 
Mokhleswar Rahaman. “In his judgment he finds that three of the 
accused’ persons did assault Akiruddin and Mokhleswar. As to the 
other three, that is, Manirullah, Mohabat Ali and Kasim Ali, he. 
says “there is no positive evidence on the record that they took 
any serious part inthe margit or caused irjury to any person, 
although I am perfectly satisfied. that they went with the other three 
accused to snatch away the cattle of the complainant in commoh 
object with that of the other accused persons.” Clearly, there is a 
differonce. between the common object mentioned and the common 
object he finds in the case of these three persons. If the common.. 
object of Faijullah, Nur Ahmed and Aminullah was to beat Akir- 
uddin, then there were not five persons that shared in the common 
object and thé ingredient of an offence under section 147, Indian 
Penal Code, is wanting. It isa great pity that so many. Magistrates . 
when dealing with charges under section 147, Indian Penal Code,- 
are careless in setting out the ‘common object and in adds. their 
On tbis meet the conviction under section: .147j Indian - ‘Penal 
Code, against all the petitioners must fail. 3 . 

The learned -Magistrate concedes that the additional sentences 
passed under sections 323 and 324, Indian Penal Code, on three of. 
the petitioners cannot’ stand with the sentence under section 147, 
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, Indian Penal Code. With the conviction and sentence under sec- 
tion 147, Indian Penal Code, removed, it becomesa question whe- 
ther-on-the third ground the conviction of hurt should be allowed to 
stand. I.find'that the complainant put in a petition on the 5th of 
August last saying thaf he did not wish to go on with the case. So far 
as the charge against Nur Ahmed and Aminullah is concerned, he 
had an absolute right to compromise the case on the charge of simple 
hurt. In thé case of Faijullah, the complainant had no such ab- 
solute right : his power to compound was subject to the Magistrate's 
approval But, in this case, the learned Magistrate did not say any- 
thing about whether he approved or not. He simply says that he 
heard the Court Inspector. It'is a great pity when parties who are 
apparently nearly ` related to one another succeed in patching up 
their quarrels, that the Magistrate should not do what he can to 
restore peace and good will. I think the petitioners Nur Ahmed 
and Aminuljah should be acquitted of the charge under section 323 
Indian Penal Code on the ground that the complainant did not wish 
to proceed any further against them ; and, so far as Faijullah is’ 
concerned, taking into consideration that he has already undergone 
some days’ rigorous imprisonment and the complainant did not wish 
to proceed against him either, I think in his case too the conviction 
and sentence under section 324, Indian Penal Code, should be set 
aside. The result is that the Kule is made absolute and the convic- 
tions and sentences passed on the peHBonem are set aside. 


" Suhrawardy J :—1 agree. 
A, T. M . Rule made absolute ; Convictions set aside. 
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CIVIL REFERENCE. 


Before Sir Lancelot Sanderson, Knight, Chief Jus'ite, Sir John 
. Woodroffe, Knight, Judge, and Sir Asujosh Mookerjee, 
i Knight, Judge. 


EMPEROR 
v. 
RAJANI KANTA BOSE AND OTHERS.* 


Fleader—Suspension and disbarment—Legal Practitioners Act (XVIII of 1819), 
sections 15(b), 150), 14— Header, when can act—Vakalainama, acceptance 
of, what implies—Liability of pleader after acceptance of vakalatnama, how 
long continues— Withdrawal from case—Reasonable motice— Disciplinary 
action by Court—Failure of pleader to conduct a case— Justifying circum- 
stances—Fleader and client, relation between—Fractice of lam—Misconduct, 
test of—Aiiempi to boycott Cowrt—Disbarment or suspension of pleader, 
causes for—Disharment and suspension, purpose of—Legal Practitioners Act, 
section 14, nature of proceedings under— Written defence—Enquiry, malure 

, of—Divergence of opinion between Judge of subordinate Court and District 
Judge, effect of—Envidence Act (I of 1872), section 157—— Petitien, contents of, 
admissibility in evidence—No objection taken as to admissibility—Civil 
Procedure Code (Act V of 1968) order 3, Rule 4(1) and (2}—Fresh vakalat- 
nama, if necessary, to conduct proceedings after decree— Resolution declar- 
ing Haríal. 


Per Curiam :—When it is shown that a pleader has accepted a vakalatnama 
in a general and common form, this is sufficient to start the case under the Legal 
Practitioners Act, against him, and if it be desired to show that there was any 
special contract accompanying the acceptance of the vakalatoama the burden of 
proving this, as a matter specially witbin his knowledge, is on the pleader. lf 
again it is alleged that the pleader who has accepted a vakalatnima has dis- 
charged himself, he must show that he has properly done so with sufficient notice 
to his client and with intimation to the Court. 

The failure of a pleader to appear to conduct the case before he has dis- 
charged himself in the manner prescribed by law, unless such failure can be justi- 
fied, renders him liable to disciplinary action by the Court. 


Clause (b) of section 13 of the Legal Practitioners Act is applicable to the case 
of a pleader neglecting his duty towards his client and clause (f) of the said section 
to the case of his sympathising with and acquiescing in a boycott of the Courts. 

Per Sanderson C. F. and Mookerjee S ;— Pleaders are a privileged body with 
duties not only towards their clients but also towards the Courts, of which they 
are pleaders, to co-operate in the orderly and pure administration of justice. 

A pleader cannot divest himself of his duty arising by the acceptance ofa 
vakalatnama, without tbe leave of the Court; unless and until the conditions speci- 

. 


* References Nos. 4, 7, 8 and ọ of 1921 under section 14 of the Legal Practi- 
tioners Act, by S. C. Ghoshen Esq., District Judge of Nonkbali, dated the 3rd 
o August, 1921. 
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fied in order 3, rule 4(1) and (2) of the Code of Civil Procedure are complied with, 
the duties and obligation of a pleader remain. 

“ Section 14 of the Legal Practitioners Act contemplates an enquiry and report 
by the subordinate Court, This is forwarded by the District Julge with his 
opinion thereon. The ultimate decision rests with the High Court: Re Rasik Lal 


(1) ; and the authority of the High Court is not taken away by any divergence of | 


opinion, between the Judge of the subordinate Court and the District Judge either 
as to the facts or as to the law applicable 


Per Sanderson C. 3 :—Section 14 of the Legal Practitioners Act is enacted 
probably for the purpose of giving the High Court the benefit of the District 
Judge’s opinion, and provides also an additional protection to the person, whose 
case might be under consideration. 


The acceptance of vakalatnama in a suit by a pleader, entails a duty upon the 
pleader to attend the Court op the day fixed for the hearing of the suit or at least 
to make arrangements with other pleaders, who had accepted the vakalatnama, 
to protect the interests of the client, even if the client had not specially requested 
the pleader’s services for that day. 


Per Woodroffe and Mookerjee $F :—The mere acceptance of a vakdlatnama 
does not bind the pleader to appear on every day of the proceeding in which it is 
given, for the giving of the vakalatnama may be accompanied by special terms or 
other circumstances may affect the matter. . 


Per Sanderson C. ¥:—Contents of a previous petition filed in Court by the 
client are admissible in evidence under section 157 of the Evidence Act in corro- 
boration of the evidence which the witness bad already;given at the time when bis 
attention was directed to the contents of the petition and when he sald that the 
contents were true to his own knowledge ; as also the petition was the foundation 
of the proceeding under section 14 of the Legal Practitioners Act and no objection 
was raised to the admission of the evidence, 

Per Woodroffe F :—The petition was improperly used, for the question by 
which jt was made evidence, was a leading:one. This rather goes to the weight 
of the evidence so elicited than its admissibility. The petition was evidence ofa 
step taken in the proceeding and would be corroborative to the extent that there 
was evidence on the record which it might corroborate. 


No one is obliged to be a legal practitioner or (if he qualifies himself as such) 
to practise, But if he becomes a legal practitioner, and holds himself out for and 
accepts employment, he becomes an officer in a judicial system in which his posi- 
tion, rightg and duties and the authority to which he is subject, are determined. A 
person may stand out of such a system, but if he enters it, he is bound by the rules 
and must submit to the authority to which that system subjects him, He cannot 
act, or combine with others to act, against such authority. Ifthe legal practi- 
tioner has a grievance and such grievance arises out of matters with which the 
Court is concerned he must seek the remedy from the judicial authority appro- 
priate to the particular case just as the remedy for other grievances should be 
sought from the administrative authority concerned. Hence a legal practitioner 
cannot Join in an action to boycott the Court, or any particular Judge, because of 


(1) (1916) I. L. R. 44 Calc. 639; 3e C. W. N, 1284 ; 24 C. L. Je 19. 
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any grievance, real or alleged, whether touching the Corts or of a political or 
other character. 


Action to boycott may be manifested either by imitating, preaching or other 
wise furthering the boycott, such as refusing, without jéstifylng reason, to attend 


Court when bound to do so The statement is so qualified because there is no 
obligation to attend the Courts provided that the legal practitioner is not bound to 


his client and the Court to do so. 


It is open to any practitioner for reasons personal to himself, to refuse to prac- 


tise in a particular Court or before a particular Judge. But he can only adopt, 


this course either by refusing briefs in such Court, or before such Judge, or, if he 
has accepted a brief or vakalatnama, by first properly discharging himself on due 
notice to the client and in the latter case to the Court, But concerted action by a 
whole body of legal practitioners to boycott a Judge or Court in protest against an 


alleged wrong to one of its members or in respect of its conduct of the administra- 


tion of justice generally is not permissible because the Bar in any such case cannot - 


constitute itself the authority to adjudge on »uch grievance and its duty is not to 
impede the administration of justice by collective abstention from*Court, but to 
make its representation through (if there be one) its Association to the High 
Court which has superintendence in such matters. 


Per Mookerjee 5 : —'The relation of pleader and client, involves the highest per- 


sonal trust and confidence, so much so that it cannot be delegated without consent. 


The pleader by his obligation is bound to discharge his duties to his client with the 
strictest fidelity and is answerable to the disciplinary jurisdiction of the Court for 
dereliction of duty. A pleader, however, is more than a mere agent or servant of 
his client. He is also an officer of the Court, and as such he owes the duty of 
good faith and honourable dealing to the Courts before which he practises his 
profession. His high vocation is fo inform the Court as to the law and facts of the 
case and to aid it to do justice by arriving at correct conclusions. "The practice of 
the law is not a business open to all who "wish to engage init; itis a personal 
right or privilege limited to selected persons of goód character with special quali- 
fications duly ascertained and certified ; it is in the nature ofa franchise from the 
State conferred only for merit and may be revoked whenever misconduct renders 


the pleader holding the license unfit to be entrusted with the powers and duties of. 


his: office. Generally-speaking, the test to be applied is whether the misconduct is 
of such a description as shows him to be an onfit or unsafe person to enjoy the pri- 
vileges and to manage the business of others in the capacity of a pleader, in other 
words, unfit to discharge the duties of his office and unsafe because unworthy of 
confidence. His office is a very badge of respectability, a patent of trustworthi- 
ness, derived from his position on the Court's roll of counsels; consequently he 
ought not-to be suffered to pass for what he is not. Amongst various types of 
misconduct, there is none more reprehensible than such conduct as tends to impede, 
obstruct, or prevent the administration of the law or to destroy the confidence of 
the-people in such administration ; and any attempt on the part.of a pleader to 


boycott the Courts-or to obstruet-the administration of justice by a resort to any. 


form of device, constitutes ground for disbarment or suspensione, 


Per Woodroffe F: . Assuming that a-.pleader. was otherwise under an obliga- 
tion to attend Court on behalf of his client, he could su cessfully plead as a 
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lawful excuse that he was” by circumstances, not under his control, prevented 
from doing so. 


A legal practitioner cannot be charged with grossly improper conduct, what- 
ever his liability to his clien@might be, if he omitted to carry out his duty to his 
clients by reason of his genuine f:ar of any real and substantial injury, physical 
or otherwise, to himself or family. It is not necessary that such fear should be 
unfounded ; it should in fact, be sincerely entertained. 


In smaller towns and villages, the m?nace conveyed by the threat of a boy- 
cott may be very great and might exempt a legal practitioner from a charge of 
misconduct if he feared to brave it. 


Courts cannot punish a legal practitioner for grossly improper conduct because 
his apprehensions were beside the mark or he was devoid of courage. In sucha 
case, his client might have a remedy against him for neglect of duty which his 
apprehensions did not execuse. But it would not be grounds for the Court’s action 
by way of punishment for grossly improper conduct. It might be that the appre- 
hensions were so little founded as to give rise to the inference that they could not 
have been sincerely entertained. But if sincerely entertained, then no case of 
professional misconduct would be made out. 

Per Mookerjee 7 :—1t is a justifying reason for failure of a pleader to attend 
to a case, where the absence was in fact due to overriding pressure of circams- 
tances beyond his control, notwithstanding an honest desire on his part to 
perform his duty towards his client and towards the Court. The pleader, in full 
appreciation of his duty as the representative of his client and as an officer of the 
Court, sbould have been sincerely anxious to protect the former and to assist the 
latter. 


Per Woodroffe $:—Proceedings under section 14 of the Legal Practitioners Act 
are quasi-criminal in the sense that they may result in penalties. Quasi-criminal 
proceedings are not criminal proceedings in the sense that all rules of procedure 
applicable in criminal trials are necessarily In force in a quasi-criminal proceeding. 
In sueh a proceeding it is open to the pleader charged to say nothing, to give no 
explanation, to adduce no evidence, to refuse to be examined on oath or otherwise 
and to say to the Court proceeding against him '* Prove your case". This is a 
course legally open to him though, seeing that the pleader is an officer of Court, 
it is not a proper course and not a wise one if the pleader has any defence. If, 
however, the pleaders charged, do offer an explanation, the Court may take it 
into account in ascertaining whether the charge is made out. The onus is on the 
party making the charge, though if the pleader does offer an explanation or 
evidence the Court may, in considering whether the charge is proved, take into 
account such explanation and must consider such evidence. 

Per Mookerjee F. Proceedings under section 14 of the Legal Practitioners 
Act, are neither civil suits nor criminal prosecutions: In the matter of anak- 
Kishore (1). They are special proceedings resulting from the inherent power of 
the Courts over-their officers. Their object is to preserve the purity of the Courts 
and the proper and honest administration ofthe law. The purpose of suspension 
and: disbarment, is to protect the Court and the public from legal practitioners 
who, disregarding the sanctity of their office, pervert and abuse the . privileges 
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annexed to the responsible office they have s*cured fromsthe Court. The form of 
procedure, consequently, is not of controlling importance, so long as the essentials 
of fair notice and opportunity to be heard ara present : Re Ganapathi (1). 


Section 14 of the Legal Practitioners Act, does not wake it obligatory on the 
pleader to submit a written defence and does not even provide for his compulsory 
presence or oral examination: Re a Ffeader (2); it lays down that the presid- 
ing officer shall receive and record all evidence properly produced in support of 
the charge or by the oleader presumably in answer to the charge. 

When in answer to a charge made against & pleader, a written statement 
has been filed in a proceeding under section 14 of the Legal Practitioners Act, 
it is not obligatory on the Court to rule out all conceivable hyphothetical grounds 
which could have been but had not been:set up in answer. The justice of the 
case may ordinarily be met, if the enquiry proceeds on the basis of the charge 
and the answer. 

Per Woodroffe ¥: The evidence must doubtless establish the practitioners 
guilt beyond gll reasonable doubt. i 

If a pleader stipulates for payment of fee before he does any work, he is not 
bound to do such work without such payment. If, however he accepts a vakalat- 
nama without such stipulation, that is, gives credit to his client, he must proceed 
to represent him, even though unpaid until either his client discharges him or 
he properly discharges himself. 

The question whether a resolution declaring a Hartal directed against the 
Courts, is to be approved and obeyed or not, fs nota question which can be at 
all considered by a legal practitioner. It is lawful to meet to consider measures 
of self-defence or means of combating it. 

Per Mookerjee ¥: A pleader must be duly appointed before he can appear, 


act and plead ina case. 
The appo!ntment of a pleader, when filed in Court with his acceptance, con. 


tinues in force, until determined with the leave of the Court by a writing signed 
by the client or the pleader as the case may be ; to this rule, there are two excep- 
tions, namely, first, the death of the cllent or the plcader, and, secondly, the 
termination of the proceedings in the suit so far as regards the client. 


The legal practitioner must always give reasonable notice of his withdrawal 
from the case to his client : Hoby v. Built (3) and other cases, 


No fresh vakalatnama is necessary to entitle the pleader to appear in proceed. 
Ings subsequent to the decree : Shak Mukhun v. Sreekishen (4) and other cases, 


Reference under section 14 of the Legal Practitioners Act. 

The material facts appear from the judgment of the l&krned 
Chief Justice. : 

Dr. Sarat Chandra Bysak, Babus Bepin Chandra Bose and 


Radhika Ranjan Guka for the Pleaders in Reference No. 4. 
Dr. Sarat Chandra Bysak, Babus Bepin Chandra Bose, 


(1) (1909) 19 M. Le J. 504. (2) (1907) 18 M. Le J. 184. 
(3) (1832) 3 B. and Ad. 350. (4) (1867) 8 W. R. ga. 


Vài. XXxV.] HIGH COURT. 


Radhika Ranjan GWha and Subodh Chandra Roy Chowdhury 
for the Pleaders in Reference No. 7. 

Babus Manmatha Nath Mukherjee, Bepin Chandra Bose and 
Radhika Ranjan Guha for the Pleaders in Reference No. 8. 

Babus Amarendra Nath Bose, Bepin Chandra Bose and Radhika 
Ranjan Guha for the Pleaders in Reference No. 9. 

Ur. B. L. Mitter (Standing Counsel), Babus Dwarka Nath 
Chuckerbulty and Surendra Nath Guha for the Crown in all the 
References, 

5 C. A. Y. 

The following opinions were delivered : 

Reference No. 4 of 1918. 

" Sanderson C. J. : In this Reference it appears that the pleader 
D. P. Chakraburtty was retained to make an application on one 
day only (in the absence of the Pleader who filed the appeal). 

This dutf he duly performed and his retainer was discharged. 

He was not further retained in the case, and consequently in 
our opinion there was no professional misconduct on his part. 

In the case of D. P. Chakerbutty therefore, the Reference is 
discharged. l 

The case of R. K. Bose is different. 

He was the pleader for the appellant whose appeal was - fixed for 
hearing on the 2nd June 1921. The pleader did not appear. 
Notice under the Legal Practitioners Act was served upon him, but 
he did not appear to shew cause, 

«He apparently was present at the public meeting where the 


` kartal was declared and took part in moving some resolution. 


The resolutions involved a boycott of. the Courts by the 
pleaders. 

In his case there can be no doubt that he deliberately took part 
in the ‘ hartaP of the pleaders, We have however been informed 
that ROK, Bose has ceased to practise as a pleader and has not 
taken out a certiffcate this year. 

Consequently, in our judgment, it is not necessary for us at pre- 
sent to enquire further into the case of R. K, Bose, or to take any 


steps in connection with this Reference. 


Reference No. 7 of. 1921. 

This is a reference by the learned District Judge of Noakhali 
forwarding a 1eport made by the Officiating Subordinate Judge 
under the Legal Practitioners Act 1879 with respect to two pleaders 
of that Court, Rajani Kanta Nag and Preo Nath Roy Chowdhuri. 

The Subordinate Judge reported that the pleaders committed 
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grossly improper conduct in the discharge ofthe professional duty 
by not attending Court on the date in question and neglecting to do 
the necessary work on behalf of their client in the suit 
mentioned in the report on the asth May, rgar, though asked 
by theirclient: he further reported that they were guilty' of 
miscondüct within the meaning of section 13 (f) of the Legal Prac- 
titioners Act. The learned District Judge confirmed the report of 
the learned Subordinate Judge. 


The charges against the pleaders were in similar terms and the 
charge against Rajani Kanta Nag may be taken for the purpose for 
ascertaining the terms thereof : That charge is as fcllows :—‘Whereas 
you being a pleader of this Court joined the Hartal and Non-Co- 
operation movement and did not attend the Court along with other 
members of the local Bar in furtherance of the common object of 
the said movement and the boycott of: Courts from 23rd May 1921 
to 3rd June 1921 and whereas you were engaged as a’ pleader for 
the defendant in the marginally noted suit pending in this Court 
that was fixed for hearing on the date mentioned against it and 
whereas you wilfully neglected: your.client’s work and acted to 
the prejudice of his interest by absenting yourself from the Court on 
that date you thereby committed grossly improper conduct in the 
discharge of your professional duty by neglecting your client’s work 
and acting to the prejudice of his interest (section 13 (b) and you 
have further been guilty of misconduct by joining the said move- 
ment started to boycott Courts and paralyse the work of the Courts 
and absenting yourself from the Court on those dates (23. 5: 21 to, 
3-6-21) without any lawful excuse.” ' 


On the hearing of the charge the pleaders filed written expla- 
nations, Rajani Kanta Nag, among other allegations said that he 
was only instructed to file the written statement along with several 
other pleaders for the defendant No. 2, on the 17th February 1921 
and that since the filing of the written statement the said defendant 
neither consulted him on any date about his case nor made . 
any fadbir for him, Further, allegations are contained in paras 3, 6, 
9, 10 and 13, which are as follows: * 


(3) “That on 25th May 1921 the said defendant No. 2 did neither 
pay me any fees nor did he even come to me to ask for-my legal 
advice, nor did he instruct or ask -me to make any Tadbir in-his 
case, nor did the defendant No. 2 even inform me that this- case - 
was fixed for hearing on;a5sth May 1921 and that I did not know 
‘what Zadbir he actually/made on tbat date. This defendant No. 2 
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did not enter his case" in my .sherista, he himself took all the pre- 
vious dates and looked after the case,” 

“6, Thatin the matter of not attending Courts during Hartal 
there was no combination or common object amongst the memberg 
of the Bar, that I did not, with a view to the furtherance of the 
alleged common objeet of the Hartal or non-co-operation move- 


ment, absent myself from Court from 23rd May 1921 to 3rd June | 


1921. No such Hartal or Non-co-operation movement was started 
by me or the local Bar; Non-co-operation movement was started 
long before the period in question and it has no connection with 
my ba from Court.” 


* g. That consequent upon the cooly affairs at Chandpur sculls 


feeling in this town ran so very high that the people, in one voice,, 


resolved in sympathy for them, to suspend all works for a time and 
desired the ,pleaders, the mukhtears, merchants, ghariwallas and 
ethers to follow their decision under threat of social punishment 
and humiliation, and that it might be in obedience to this resolu- 
tion that none of my clients asked me to appear in Court from 23rd 
May 19ar to 3rd June 1921.” 

" 10. That the resolution referred to above was enforced so 
strictly that no gentlemen could dare disobey it with impunity, that 
men of position and honour had to suffer much inconvenience and 


humiliation during this period and that it was, in no way, possible. 


forme to attend Court against such strong current of public 
ee K 

‘13. That as a matter of fact I did not join any Non-co-opera- 
tion movement , Iam nota member of any congress Committee 
and I do not mix in any politics.” 

Preo Nath Roy Choudhuri’s written explanation contained the 
following paragraphs. 

“x. That Non-co-operation movement had nothing to do with 
the general Hartal declared by the Noakhali public out of sympathy 
for tea-garden coolies stranded at Chandpur. The Non-co-operation 
movement was started long before the said Hartal and has no con- 
nection with the keeping away from the Court by your petitioner.” 

“2 That a general Hartal in all departments of public life was 
decided upon a public meeting held at Noakhali and that no one 
could safely ignore or disregard the resolution of the indignant pub-. 
lic and in fact the clients did not come to me on account of Hartal- 
during those days. Your petitioner also considered it safe and desir. 
able to bow down to the popular will when public feeling was running 
so very high and so your petitioner did not attend Court during the- 
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period of the same Hartal that is from 23rd May 1921 to 3rd June 
1921" 

^3, That in the matter of not attending the Court during the 
Hartalthere was no combination or common object among the 
members of the Bar and in fact the’ Bar Association passed no 
resolution at all in the matter.” 

“4. That it is not correct to say that the petitioner joined the 
Non-co-operation movement alleged to have been started to boy- 
cott Courts and paralyse their work. As a matter of fact your 
petitioner had been and is working as pleader both before and after 
the Hartal.”’ 

"s. That the client in question did not instruct me to attend 
the Court on the date fixed nor did he pay me for the same.” 

* 9, That in O. C. Suit No. 1083 of 1920 pending in 
your Honour's Court I was only instructed to file objection against 
the plaintiffs! prayer for temporary injunction and to take time for 
filing written statement on 11th January 1921 ; that since the filing 
of that objection I was not further instructed to do any other work 
for him, that on 25th May rgar the said defendant No. 2 did 
not pay me any fees nor did he even ask my legal advice," 

* 1o. That defendant No. 2 did not even inform me that his suit 
was fixed for hearing on 25th May, 1921, he himself making Zaddir 
in his cases and having not entered this case in my sherista.” 

These two pleaders and two others accepted a vakalatnama from 
the defendant No. 2 in a Suit No. 1083 of 1920, on the 11th January 
1621. : The hearing of the suit was fixed for the 25th May, 1921. 
Neither of the pleaders attended the Court on that day, and the de- 
fendant No. 2 filed a petition asking for a month's adjournment on 
account of the hartal which had begun on the 23rd May 1921 and 
which continued until the 3rd June 1921, and in consequence of 
which the pleaders did not attend the Courts. 

“The petition is as follows :—‘' To-day is the date of the above- 
mentioned guit. To-day I went to pleader's basha with copy of issue 
to file list of witnesses : making aztal in the course of non-co-opera~ 
tion no pleader lookéd into any papers. I pray for one month's ad- 
journment in order to enable my pleaders to consult with reference 
to suit papers as to what evidence should be adduced on my behalf 
and to file list of witnesses. Be it known that for the reasons sta‘et 
above none of the pleaders not having signed the penio I file this 
petition signing it myself. Dated 25th May 1921.” 

' The defendant when cross-examined said that Rajani Mitter, was: 
his retained pleader : and that he did not go to the houses of the. 


. 


Vou. XXXV.) ' HIGH COURT, 


two pleaders, concerned in this reference, nor to the house of his 
pleader, meaning thereby; as I understand, Rajani Mitter and that 
he did not instruct the two pleaders to work for him on the asth 
May 1921. 

The learned Judge however said that-he was unable to accept 
this evidence, as the witness was in his opinion, evidently trying to 


_ Save the pleaders ; and he found as a fact that the pleaders were 


asked to-do the necessary work on behalf of the defendant No. 2 
on the 25th May 1921. 

I see no reason for disagreeing with this finding of fact, and in 
my judgment it must be taken for the purpose of this case that the 
pleaders were asked to attend Court on the 25th May 1921 and that 
they refused to do so. The question therefore arises whether they 
were justified in so refusing. I have no doubt that the reason for 
their refusal was the “hartal” which. was then in force. On 
account of as incident in connection with some coolies at Chandpur 
resolutions had been passed at a public meeting in Noakhali, one 
of which was to the effect that the pleaders should not attend the 
Courts. In consequence of this the pleaders in a body with one or 
two exceptions abstained from attending the Courts. 

Each of the.two pleaders, as already mentioned, stated in his 
explanation that he bad been instructed only in respect of 
particular matters in the suit and it was argued that they were 
under no duty to attend the Court on the day in question. 

I cannot accept that contention. The pleaders had accepted 
the vakalatnama and it is proved, in my opinion, that they were 
asked by the defendant No. 2 to go to Court and protect his interests, 
and that they refused. In my judgment it was their duty to do so, 
unless itis proved that their obligations towards their client, en- 
tailed by the acceptance of the vakalatnama, were limited bya 
Special arrangement, accompanying the acceptance of the vakalat- 
nama. No such special arrangement has been proved by the 
pleaders, upon whom the onus of proving it, lay. 

. It was then said that no fees were paid for their attendance at 
Court on the 25th May, 1921. No proof has been given that any 
fee was asked, or that there was any arrangement that a fee should 
be paid before the pleaders would attend Court. In the absence of 
such proof the mere fact that no fee was tendered or paid is, in my 
judgment, no justification for this refusal to attend to their clients’ 
interests. : : 

Further, having regard to the facts of the case and the state- 
merits in the written explanations of the two pleaders, I have no 
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doubt that even ifa fee had been offered, they would not have 
accepted it or attended the Court. . 

It was then argued that there was no evidence of the. common 
object alleged in the - charge. 

I agree that it has not been strictly proved that the gioia: took 
part in what has come to be called the “ Ronee apetatian” move- ' 
ment. 

In my judgment, however, it has been proved that the jadis 
did join in the ‘ Hartal’ one ret oi which was to boycott 'the 
Courts. 

The excuses put forward in the written explanations of the 
pleaders in my opinion, cannot be accepted. In the one casé, the 
pleáder stated that he did not attend the Court for fear of being 


"put to great inconvenience and humiliation by the irritated public. 


In the other case the pleader stated that he considered it safe and 
desirable to bow down to the popular will when publie feeling was 
running so very high and so he did not attend Court during the 
period of the “ Hartal.” 


^" The pleaders must be judged by their conduct. The facts of 


the case do not show that there was any real risk of physical dan- 
ger to them if they had attended the Court. They never made any 
attempt to do so. The learned Subordinate Judge has found that 
the plea that they were threatened with social punishment was a 
lame excuse. One pleader allowed the fear of “inconvenience. | 
and humiliation” to override his duty to his client and to the 
Court. The other considered it “safe and desirable to bow 


-down to the popular will rather than do his duty to his. client and 


to the Court.” There being no adequate reason for the abstention 
from the Courts, I regret to have to come to the conclusion that 
the pleaders willingly acquiesced in, even if they did not actually 
sympathise with, the boycott of the Courts. By so doing they 
lent Support to the movement, which was naka to paralyse the 
administration of justice. 

In my judgment therefore the pleaders concerned in the Refer- 
ence were guilty of grossly improper conduct within the meaning 
of clause (b) of section 13 of the Legal Practitioners Act,and of 
such misconduct as would bring their case within clause (f) of the 
same section, 

Reference No. 8 of 192r. 


Sanderson C. J. This is a reference by the learned District 
Judge of Noakhali forwarding a report of the Subordinate Judge 
under the Legal Practitioners Act. 


Nor XXXV.] - HIGH €OURT.,. 5:5. 
nah ‘The charge was ag follows — "Whereas. you being a pleader of 
this Court joined the *Hartal and Non-co-operation movement and 
did.not attend the Court along with other members of the local Bar 
in furtherance of the common object of the said movement and the 
boycott of Courts-from 23rd May 1921: to 3rd June 1921 and where- 
‘as you were engaged as a pleader for the plaintiff in the marginally 
noted suit pending in this Court that was fixed for hearing on the 
date mentioned against it and whereas you wilfully neglected your 


clients’ work and acted to the prejudice of his interest by absenting 


yourself from the Court on that date you thereby committed grossly 
improper conduct in the discharge of your professional duty by 
neglecting your: clients’ work and acting to the prejudice of his 
interest (section r3.(b) and you have further been guilty of miscon- 
- duct by joining the said movement started to boycott Courts and 
“rparalyse the work of the Courts and .absenting yourself from the 


"Court on those dates (23rd May xgar to 3rd June 1921) without 


any lawful excuse [section 13 (f)] 

The report of the Subordinate Judge was that the pleader was 
‘guilty of grossly improper conduct in the discharge of his profes- 
-sional duty within the meaning of clause (b) of section 13 of the 
‘Legal Practitioners Act and of misconduct within clause e of the 
said section. 


The learned District Judge concluded his Reference as follows:— 
-“ The opposite party as such pleader, is-liable to some punishment 
however light, under section 14 of the Legal Practitioners Act ; as 
"ke, in my opinion has brought ‘himself within the disciplinary juris- 
` diction of the High Court and his misconduct which falls within 
' clattse (f) of section 13 of the Legal Practitioners Act is 
„grave enough to deserve it. But I cannot say that his conduct 
^ ' deserves severe punishment.” 


Notice of the charge was given to the pleader on the rath July 
1921, and on the 3oth July 192r the pleader filed an explanation 
_ to which reference will be made later. 

The material facts in this case are as follows: one Jashada 
. Kumar Roy and two of his brothers filed à mortgage suit in the 
Court at Noakhali. In this suit the pleader Annada Charan Ray 
and 'another pleader ` A. M. Bose accepted a vakalatnama from 
Jushada Kumar Roy in January and February rgar respectively. 
The and June 1921 was fixed forghe hearing of the suit; on that 
..day Jashada Kumar Roy filed a petition in the Court which 
- .was as follows :—“ On account of artal of the pleaders the wit- 
nesses or the pleaders of the plaintiffs in the - above suit .decline to 
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aida the Court. The plaintiffs are therefae unable either to 


prove their case or tọ conduct it otherwise. So it is humbly prayed 
that the Court be pleased to adjourn the suit to some other date 
and grant the plaintiffs ro days’ time to prodjice witnesses”. The 
result was that the hearing of the suit had to be adjourned. 

At the hearing of the charge against the pleader Jashada Kumar 
Roy gave evidence and said that the contents of his petition were 
true to his own knowledge. 

It was argued by the learned vakil for the pleader that eae 
it was permissible to prove the fact of the filing of the petition the 
contents of this petition were inadmissible in evidence ; and that the 
case must ‘be decided upon the verbal evidence of Jashada Kumar 
Roy, and that as he said he had suffered no loss and had no com- 
plaint to make against his pleader the Reference, should be refused. 

Jashada Kumar Koy is a cousin of the pleader Annada Charan 
Roy and the learned District Judge has held that apparently interest 
for his cousin had made him forget what he had said in his petition. 

‘In my judgment the contents of the petition were admissible 
in evidence. In my opinion it was admissible under section 157 
of the Evidence Act in corroboration ofthe evidence which the 


* witness had already given at the time when his attention was direct- 


ed to the contents of the petition and when he said that the-contents 
were true to his own knowledge. It is also to be noted that the 
petition was the foundation of the proceedings, and that no objec- 
tion was raised to the admission of the evidence. 

In my judgment it is clear that in this case the pleader declined 
to attend the Court on account of the “ Hartal” of the pleaders. 

In the course of the argument, the learned vakil for the pleader 
informed us that ““ Hartal” meant “ Strike.” 

This conclusion is not based upon the statements in the Eee 
only. There is other evidence i in this case. 

It appears that on the 22nd May 1921 a meeting was held in the 


‘town and resolutions were passed, one of which was that 


pleaders and mukhtears should not attend the Courts. —This 
meeting was held to show sympathy in respect of an inci- 
dent which had occurred at Chandpur. The object ofsucha reso- 
lution could only be to boycott the Courts and so interfere with the 
administration of justice. 

“ On the 23rd May 1921 the pleaders in a bean, with the excep- 
tion of the Government pleader and public prosecutor abstained 
from attending the Courts. This abstention lasted until the 3rd 
June 1921, There was an informal gathering of some pleaders in 
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the Bar Library called by tlie pleader Annada Charan Roy, whose 
conduct is now under consideration, at which meeting the opinion 
was expressed by the majority that “as the public feeling is very 
high it is not safe to diftobey." 

These facts show conclusively that it was in consequence of the 
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* Hartal” that Annada Charan Roy did not attend to Jasada Sanderson, €. F. 


Kumar Roy's suit on the 2nd June and unless good cause can be 
shown for his abstention in my judgment he must be held guilty of 
grossly improper conduct in the discharge of his professional duty 
to his client. . 

Tt was urged by the learned vakil for the pleader that the plea- 
der was under no duty to appear in the Court on the and June 1921. 
He argued that the vakalatnama was no more thanan authority to 
the pleader to act. I cannot accept this contention. In this case 
the pleader has not proved any special arrangment and in my judg- 
ment the acceptance of the vakalatnama in the suit by the pleader, 
entailed a duty upon the pleader to attend the Courton the day 
fixed for the heacing of the suit or at least to make arrangements 
with the other pleaders, who had accepted the vakálatnama, to pro- 
tect the interests of the client, even if the client had not specially 
requested the pleader's services for the 2nd June. There is no 
question in this case of whether a proper fee was tendered by the 
client; because the pleader in question, being related to the client, 
was working “ gratis" for him. 

It is not however necessary to pursue the consideration of the 
point further, for on the facts of this case I am satisfied that the 
client, did request the pleader to attend the Court on the znd 
June 1921 and that the pleader declined on accountof the hartaL 

It was then urged that the client was satisfied that the pleader 
should not act and consequently it was a matter between the 
client and his pleader and not a matter for the Court. 

I cannot accept this contention. In the first place I am not 
prepared to hold that the pleader can divest himself of his duty, 
arising by the acceptance of the vakalatnama, without the leave of 
the Court. 

The provisions of order 3 rule 4 (1) and (2) of the Civil Pro- 
cedure Code support the view that unless and until the conditions 
specified in that rule are complied with, the duties and obligation 
of the pleader will remain. 

But it is not necessary to decide this point now, for on the 
facts of this case, in my judgment, it cannot be said that the pleader 
discharged himself with the cansent.of the client, 
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The pleader was bound to: give the client réasonalsle notice'so as 
to afford the client an opportunity of obtaining other legal assistance. 
In this case, the pleader must have known that it was impossible 
for his client to obtain such assistance on the fhd June, 1921 ; all the: 
pleaders were observing the * Hartal” except the Government plea- 
der and public prosecutor, and the client had no option except to 
bow to the inevitable and to present his petition himself. < 
‘ It was then urged that although the pledder absented himself 
from Court, and although his absence was in consequence of the 
hartal, there was no evidence of his joining the hartal. : 

., I put aside the question of the ** Non-co-operation movement " as 
there is no evidence against the pleader in this respect. I am satis- 
fied however that there was a hartal : one of the objects of that har- 
tal was to boycott the Courts : there is no evidence that the pleader 
took part in promoting the hartal : but to my mind it is elear that he, 
abstained fram going to the Court on the 2nd June in consequence 
of the hartal ; he took part in the discussion in the Bar Library, and 
he acquiesced ih the hartal, the result of which was that not a single 
pleader, except the two already mentioned, attended the Courts. He 
must have known that the observance of the hartal would result in a 
boycott of the Courts, and in 4 grave interference with the adminis- 
tration of justice. His intention must be gathered from his acts, and 
in my judgment he must be held to have intended to. take part in the 
hartal to boycott the Courts. 


It was however said that he did this through fear of the conse- ` 
quences which would ensue if he did attend to his duties as 
pleader. The material statements in his explanation in this respect 
are paragraphs 2 and 3, which are as follows :— 

2. “ That a general hartal in all departments of public life was de- 
cided upon in public meetings:held at Noakhali and that no-one 
could safely ignore or disregard the resolution of the indignant pub- 
lic. I also considered it safe and desirable to bow down to the-po- 
pular will when-public feeling was running so very high and so I did 
not attend Court during the period of the said hartal.. : 

3. "That in the matter of not attending the Court during. the: 
hartal there was no combination or common object. among the mem- 
bers of the Bar and in fact the Bar Association, passed no resolution. 
at all:in the matter.” tus ek 


I am by no means; satisfied that the conditions in Noakhali were 
such ‘ag to render ‘the pleader’s’ attendance to his duties urisafe 
during the hartal! There is no'sugEestion that he made any attempt. 
to attend the Court though -hè sas able: to go’ to the “Bar Library., 


` 
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which, we were told, sis adjacent to the Court. Other people, as Civit, 
already mentioned, did attend the Courts and the learned Subor- ione 
dinate Judge characterised the threat of social punishment as an Emperor 
“ empty threat.” e c 

The town meeting was held on the 22nd May, 1921, the very next Rajani, 


day all the pleaders, except those two already. mentioned, abstained , Sanderson, C, Jo 
from attending the Courts. We were informed that there are about E 
1o pleaders in Noakhali. I cannot believe that they were all so de- 
void of courage that no one of them dared to venture to attend to his 
work and duties as a pleader. 
The facts of this case point to the conclusion that there was a 
common object, viz, the boycott of the Courts, and that in pur- 
suance of that object the pleader in this case deliberately abstained 
from discharging his professional duty. 
In my judgment therefore the pleader failed in his duty both to ` 
his client anf to the Court and he was guilty of grossly improper 
conduct in the discharge of his professional duty within clause (b) 
of section 13 and of such misconduct as would bring his case within 
the meaning of clause (f) of the said section. 


Reference No. 9 of 1921. 


Sanderson C. J. This isa Reference by the learned District 
Judge of Noakhali under section 14 of Legal Practitioners Act, 1879. 


The learned Judge forwarded with his Reference a report of 

the learned Munsif of the 3rd Court, 
e The charge was :— 

" Whereas you being enrolled as a pleader and authorised to 
act as such in this Court, absented yourself from Court, contrary 
to the wishes of your clients and to the prejudice of his interests, 
on 28th and 3oth May 192r when the case noted in the margin, in 
which you were engaged for the Petitioner was called on, you are gena geil 
guilty of grossly improper conduct in the discharge of your profes- C. P. C.) 
sional duties within the meaning of section 13 ofthe Legal Practi- f à etitioner 
tioners Act and have rendered yourself liable to be reported to Md. Ibrahim Bhuiya- 
the High Court under section 14 of the said Act” Opp. Party. 


The learned Munsif held that the charge had been established 
and reported the case to the High Court. 


The learned District Judge concluded his Reference by saying, 
" The opposite party as such pleader is liable to some punishment 
however light under section 14 of the Legal Practitioners Act, as he, 
ih my opinion, has brought himself within the disciplinary jurisdiction 
of the High Court, and his misconduct which falls within clause (f) 
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à 


of section 13 of the Legal Practitioners Act is grave enpugk to 


' deserve the punishment." 


* But I cannot say that this conduct deserves severe punish- 
ment” ? 

A preliminary point was taken by the learned vakil appearing for 
the pleader. He pointed out that the learned Munsiff had found 
the pleader to be guilty of "grossly improper conduct " within the 
“meaning of section 13(b) and the learned Judge had held the plead- 
‘er fo be guilty of misconduct within section 13(f) and that therefore 
as the report of the Munsif and the Reference of the Judge did not 
‘agree, the Reference should not be acted on by the High Court, In 
my judgment there is no ground for such a contention. j 

It is clear from the terms of section 14 thatthe report of the 
learned Munsif is to be made'to the High Court. The section how- 
ever provides that the report of the learned Munsif should be made 
‘through the District Judge and that such report should be accom: 
‘panied by the opinion of ‘the District Judge through whom it is 
made. ‘Fhis was probably provided for the purpose of giving the 
High Court the benefit of the District Judge’s opinion, and also as 
an additional protection to the: peers whose case might be under 
consideration. 

The report of the learned Munsif, having been made, had to 
come to the High Court, with the addition of the opinion of the 
District Judge, through whom it had to be made, and it rests with 
the High Court to decide what action, if any, is to be taken in res- 
pect of the learned Munsif’s report. In my judgment the proceéd- 
ings are in order in this respect, and the point taken by the learned 
vakil has no foundation. . 

Notice of the charge was given to the pleader on the rath July, 


. 1921, and on the rst August 1921. The peser filed an explana- 


tion to which I shall refer later. 
The material facts which led upto these A were as” 


i follows : — 


One Azamuddin, an illiterate agriculturist, had made an' applica- 
tion to the Court for setting aside a sale. On the evidence it is 
clear, in my judgment, that S, K. Nag acted as pleader for Azamud- ` 
din in connection with that application. The 28th May, 1921, was 
fixed for the hearing of that application. On the morning of that 
day, Azamuddin, went to Noakhak, and to the house of S. K. Nag 
and asked him to sign and move a petition in Court on his behalf. 

The evidence of Azamuddin is that “ the pleader said he would ' 
not come to Court or sign my petition ora hajirah. “His clerk said i 


^ 
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he would not write- my petition : Iam an illiterate man, I could CH ; 
not write a petition or a hajirah. They told me to come to Court. 1934. , 

I came to Court but could not take any steps. I found no pleader kiss 5 
or pleader's clerk in Comrt that day. I had engaged no other plea- 9 
der in my case except Surendra Babu. I had requested my pleaders . PE "Uu 

to come to Court. I could not know the result that day." i Sanderson, .C. 9. 


—— 


It appears that Azamuddin went to the Court and waited about 
until 3-30 P. M. He asked the peshkar to give him the adjourned. 
date of the case. The peshkar wanted the number .of the case and. 
said he could not find the case without the number : this Azamud- 
din was not able to supply : the number was noted in the diary of 
the-pleader’s clerk, but neither the pleader nor his clerk had even, 
taken the trouble to'giye Azamuddin the number of his case. The. 
result was that the case was called on, .and as no one appeared it. 
was -adjourned until Monday the 3oth May, 1921. This was with-. 
out the knowfedge of Azamuddin, and he returned to his iom 
without knowing what had been done about his case. 

On Monday the goth May the case was again called on, and as, 
no one appeared the application was dismissed. . j 

On the Wednesday or the Thursday following, Azamuddin again 
went to Noakhali and learnt from the pleader’s clerk that his case 
had been dismissed for default. í 

On the 14th June, 192r a petition was filed pn for the res- 
toration of the application which had been dismissed.on the 3oth- 
May, 1921. : 

This petition was signed by the pleader S. K. Nag. 

The petition is as follows :— 

“1? The petition filed in this Court against the opposite party 
Miscellaneous Case No. 419 of 1920 for setting aside sale. But that. 
case having been struck off on 30th May, tg21 for default on ac-. 
count of the absence of both the parties, the petitioner has sustained 
a heavy loss.. . 

“2, The petitioner himself, came to Noakhali on the date fixed— I 
the 28th May, 1921, but as Hartal prevailed at that time in the town 
and as pleaders and clerks did not attend Court and as the Petition- 
er himself does not know how to read and write he could not take. 
any step, and having loitered the whole day in the Court went home 
without knowing the date. It is now seen that the above case was 
adjourned to 30th May, 1921, and struck off for default in the ab- 
sence of both the parties. The petitioner could not comprehend | 
that the date would be adjourned after 2 days. If the. petitioner | 
could know. that .the case would be fixed for goth May, 1921, he 
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would surely have attended the Court and the ease would be granted 
ex parte. 

* So the petition for revival is fit to be granted. 

“3. The cause of action has arisen from$3oth May, 1921, when 
the case was struck off. 

* 4. So it is prayed t— 

“ (Ka) That on taking evidence the prayer for revival be granted 
and Miscellaneous Case No. 419 of 1920 be restored to its original 
number and justice done." 

It is to be noted that the pleader by signing the petition makes 
himself responsible for two material statements : first that in conse- 
quence of the application to set aside the sale being dismissed, the 
petitioner (Azamuddin) had sustained a .heavy loss, and secondly 
that the cause of this heavy loss was that 'hartal" prevailed at the 
time and pleaders and clerks did not attend Court, and 
that as the petitioner could neither read nor write he could not take 
any step. lam not aware whether the matter was set right as 
neither side was able to inform the Court what had been the iot 
of the petition. 

In my judgment itis clear that, on the a8th May, 1921 S. K. 
Nag was the sole pleader for Azamuddin in connection with the 
application to set aside the sale ; that was the day fixed for the 
hearing of the sale ; Azamuddin requested him to go to Ceurt and 
file a petition : the pleader refused. He was asked to sign a petition, 
the pleadertrefused : the pleader’s clerk would not even write out 
the petition. E. 

The pleader must have known that Azamuddin was illiterate : he 
must have known that unless he compiied with Azamuddin's request, 
Azamuddin's application to set aside the sale would be in jeopardy, 
and Azamuddin's interests might be seriously prejudiced ; further 
he must have known that as there was a hartal, no other pleader or 
mukhtear would be available; and unless some valid excuse 
can be found, in my judgment his conduct was most reprehensi- 
ble. 

Severaltechnical points were raised by the learned vakil for 
the pleader, all of which in my judgment had no substance in them, 
and the fact that such points were taken on his behalf is a strong 
indication that the pleader must have felt that on the factsithere 
was no justification for his condutt and it is a matter of surprise to 
me that no word or regret for the unfortunate position, in which 
he placed his client, was forthcoming. 

Tt was first argued that the vakalatnamah was not produced ; -t 
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my mind that is immaterial ; it was proved by Azamuddin that S. K, 
Nag was his pleader in the ‘ Original case for setting aside the 
sale" and thelearned vakil for pleader admitted in this Court 
that on the 28th May ^e was Azamuddin's pleader in that matter, 

It was next argued that there was no evidence of the pleader's 
duty on the 28th May: in my judgment itis not necessary in this 
case to define the duties ofa pleader generally : I merely mention 
this so that I may make it clear that I do not adopt the suggestion 
which has been made that a vakalatnama is merely an authority to 
act; in my judgment it is much more than that and the accep- 
tance of it entails duties on the part of the pleader to his client. 
In this case it is not necessary to say more. 


On the facts of this case, in my judgment, there can be no doubt 
itwas the duty of the pleader to give his assistance on the 28th 
May, when asked by Azamuddin as to do and to take such steps as 
were necessary to protect his client's interests. 


Another argument was raised that no fee was paid by Azamud- 
din to the pleader on the 28th May and therefore he was not bound 
to actas pleader, In my judgment this argument was without any 
foundation : in the first place Asamuddin's evidence was that the 
pleader did not ask for any fee on the 28th : the real reason why the 
pleader refused to act, was undoubtedly the “hartal” which was 
then going on, and the learned vakil when asked by one of my 
learned brothers if the pleader would have accepted a fee, if it had 
bfen offered to him, had to admit that “ probably" he would not 
have accepted it. I think instead of using the word ‘ probably, 
he might have used the word *'certainly." 


It was then argued that the pleader had discharged himself on 
the 28tn May and that the client agreed to such discharge. It is 
difficult to treat such an argument seriously : if the pleader wished to 
discharge himself, he was bound to give his client reasonable 
notice : his refusal to act, was on the morhing of the 28th May ; 
the case was fixed for that day, the pleader knew his client 
could get no other advice on that day because of the hartal, and 
that he was an illiterate man, who could neither read nor write : it 
cannot possibly be held that the notice was reasonable. 


It is then said the client agreed to the discharge. There is no 
evidence of such agreement by jhe client: on the contrary the 
evidence is all the other way and it is clear that Azamuddin wanted 
the pleader to go to Court : when the pleader refused. Azamuddin 
had no alternative but, to go to Court himself, and to my mind 
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Givin. , there is no. ground for the suggestion that ke agreed to the dis- 
Ete charge of the pleader. 

Emperor Then it was said that there was no evidence that the Court 
ae made any order on the 28th May that the gpleader should take 


RR action on the 3oth. That is true, but, in my judgment it is immate- 
Sanderson, C. F, rial: the facts show that the pleader’s .absence on the 28th 
DEI May was responsible for the dismissal on the 30th May. 
There remains to be considered the explanation of the 
pleader. i 
It appears that public meetings were held at Noakhali in respect 
of an incident at Chandpur and resolutions were passed ; one being 
to the effect that pleaders and mukhtears should not attend the 
Courts. 
The learned Munsiff said in his report that the pleaders ina 
body, with the exception of the Government pleader did not attend 
Court. .. . 
The pleader in paragraph 9 of his explanation stated as follows : 
“ That a general hartal in all departments of public life was de- 
cided upon in public meetings held at Noakhali as a token of sym- 
pathy for the ill-treated stranded coolies at Chandpur, and no one - 
could safely ignore or disregard the resolutions of the indignant pub- 
` ` lic. I also considered it safe and desirable to bow down to the po- 
pular will when public feeling was running so very high, and so I 
did not attend Court during the said hartal.” 

The learned Munsif who was himself on the spot, held that he 
was not satisfied that the conditions were such as to render the pleas 
der's attendance at Court unsafe during the hartal ; and, as far as I 
can judge from the evidence, I entirely agree with him. The Go- 
vernment Officers, including the ministerial and menial staff, and 
the District Board and Municipal Officers regularly attended their 
offices during the hartal. The learned Munsif further held that the 
alleged threats were of no practical consequence and that the plea- 
ders could really have no apprehension of danger in attending 
Courts. ‘I agree with this finding also. -In my judgment it is clear 
that the pleader acquiesced in the hartal: he made no effort to go to 
Court ; he said “he considered it safe and desirable to bow down to 

- the popular will when the public feeling was running so very high 
and so did not attend Court during the said hartal.” t 

The facts as found were no justification. of his conduct, and the, 
fact that he went so far as to. refuse to sign the client's petition, 
which-he could have done in his own house, shows that he was ac: 
acquiescing in, if.not sympathising with, the hartal one object of. 


§ 
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which was that the pfeaders should boycott the Courts and so bring 
the administration of justice to a standstill. 

The pleader had a duty not only towards his client but also to- 
wards the Court and & was clearly his duty to co-operate with the 
Court in the orderly and pure administration of justice. 

The pleader has failed altogether in showing any justification for 
his refusal to act for his client, and to attend the Court and in my 
judgment he was guilty of grossly improper conduct in the dis- 
charge of his prefessional duty within clause (b) of section 13 and of 
such misconduct as would bring his case within clause (f) of the 
same section. 

~ Woodroffe J.—These References have been heard separately 
but they have certain points in common to which I address myself. 
The pleaders concerned are charged with furthering a hartal or 
strike by abstaining from Court in breach of their duty towards their 
clients and the Court. The hartal was proclaimed by a public 
meeting as an expression of public feeling regarding the treatment of 
certain tea garden coolies at Chandpur near Noakhali. There is no 
evidence to show that this hartal was part of, or connected with, the 
political movement known as the non-co-operation movement, though 
as a method of expressing public opinion it may have had the ac- 
tions of some of those who call themselves followers of this move- 
ment, as an exampler. 

No one is obliged to be a legal practitioner or (if he qualifies 
himself as such) to practise. But if he becomes a legal practitioner, 


ahd holds himself out for and accepts employment, he becomes an . 


officer in a judicial system in which his position, rights and duties 
and the authority to which he is subject are detera ined. A person 
may stand out of such a system, but if he enters it, he is bound by 
the rules and must submit to the authority to which that system sub- 
jects him. It is obvious that he cannot act, or combine with others 
to act, against such authority. Ifthe legal practitioner has a grie- 
vance and such grievance arises out of matters with which the Court 
is concerned he must seek the remedy from the judicial authority 
appropriate to the particular case just as the remedy for other grie- 
vances should be sought from the administrative authority concern- 
ed. It follows that a legal practitioner cannot join in an action to 
boycott the Court, or any particular Judge, because of any grie- 
vance real or alleged whether touching the Cour!s or of a political or 
other character. 

Action to boycott may be manifested either by initiating, preach- 
ing or otherwise furthering the boycott, such as (to deal with the 
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matter before us) refusing, without justifying reason, to attend Court 
when bound to do so. The statement is so qualified because there 
is no obligation to attend the Courts provided that the legal practi- 
tioner is not bound to his client and the Cours to do so. The issue 
therefore which arises in the cases is whether there is any overt act 
proved of the alleged intention to boycott the Courts which is the 
gravamen of the charge. And the chief question again here is 
whether an obligation to attend Court is established and if so, whe- 
ther there was lawful excuse for the non-attendance which is admit- 
ted. For the pleaders charged may either show, as they attempt to 
do, that they were not bound to attend Court, and, that if they were, 
the promulgation of a public arta? directed, amongst others, 
against the Courts, was a sufficient excuse for such non-attendance. 

I think it is open to any practitioner for reasons personal to him- 
self to refuse to practise in a particular Court or before a particular 
Judge. But he can only adopt this course either by refising briefs ` 
in such Court, or before such Judge, or, if he has accepted a brief 
or vakalatnamah, by first properly discharging himself on due notice 
to the client and in the latter case to the Court. But concerted ac- 
tion by a whole body of legal practitioners to boycott a Judge or 
Court in protest against an alleged wrong to one of its members or 
in respect of its conduct of the administration of justice generally is 
not permissible because the Bar in any such case cannot constitute 
itself the authority to adjudge on such grievance and its duty is not 
to impede the administration of justice by collective abstention from 
Court, but to make its representation through (if there be one) its 
Association to the High Court which has superintendence in such 
matters. In the present case moreover the abstention is alleged to 
have been due to causes wholly extrinsic to the administration of 
justice, namely the action of the civil administration in regard to 
some tea garden coolies—a matter in which the pleaders concerned 
‘and others: may have been rightly interested in their personal 
capacity but with which, gua pleaders, and as a body of legal practi- 
tioners, they were not cencerned. 

The cómmon form of defence in all the cases is that since 
“ public opinion was running so high in sympaphy with the stranded 
tea garden coolies at Chandpur, no one could safely ignore or dis 
regard the united voice of the indignant public" and therefore the 
pleader in question “considered, it safe and desirable to bow down 
to the popular will" and did not dare to attend Court. Now assum- 
ing that a pleader was otherwise under an obligation to attend Court 


on behalf of his client he could successfully plead as a lawful -excuse ` 
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that he was by cir€umstances, not under his control, prevented 
from dóing/so. Thus a pleader could obviously not be charged 
with grossly improper professional conduct because he did not work 
for'his clients at the rifk of receiving physical injury to himself. Nor 
might such excuse be; in my opinion, limited to such injury. We 
are not concerned in this case likely to be concerned in others, with 
outcasting strictly so called, because outcasting takes place in conse- 
quence of breach of caste rules which in no way touch such a matter 
as that before us. But the consequences of the ancient outcasting 
have been in recent. times, extended to cases of difference of poli- 
tical opinion... That is,,a party may say that if another person or 
party.does not do, or does not abstain from doing what the first 
party wants or does not want done, then the second party will be 
subject to the penalties of the old outcasting, .or:ex-communication. 
The penalties may remain, the same, though the motive differs, in 
one case being of a caste and in the other of a political nature. To 
these penalties others may be added such as humiliation or insult. 
It may be true,.as the learned Standing Council: said, that so far as 
the old outcasting is concerned, the effect of it is much diminished. 
in modern life in the large cities and it may be true that the effect, 
of a political boycott is less in those; cities than in the towns. 
such as Noakhali and villages. ., But in these smaller towns and 
villages the menace conveyed by the threat of a boycott may. be: 
very great and might in my opinion exempt a legal practitioner: 
from a charge of misconduct if he;feared to brave it To hold 
otferwise would.be to make unwillingness to face a real danger 
Or: lack of courage, grossly improper conduct in the discharge: 
of professional duty which.is not in, my epinion the law. In 
my.opinion it would not be possible to charge a legal practitioner 
with grossly improper conduct, whatever his liability to his client. 
might be, if he omitted. to carry out his duty to his clients by 
reason of his genuine fear of any real and substantial injury, physi- . 


cal or otherwise, to himself or family.- Nor, in my.opinion, would. 


if make any difference if such fear were, in fact, unfounded if, in 


efact, it was sincerely entertained., And this for the reason that. 


the Courts cannot punish a legal practitioner for grossly improper 
conduct because his apprehensions were beside the mark or he was 
devoid of courage. In such a case his client might have a remedy 
against him for neglect of a duty which his apprehensions did not 
excuse. But it would'not be grounds for the Court's action by way 
of:punishment for grossly improper conduct. It might of course be 
that the apprehensions were so little founded as to: give rise' to the 
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inference that they could not have been sincerely entertained, 
But if sincerely entertained then no case of professional misconduct 
would be in my opinion made out. 

The question then which in my opinion wb. have to determine 
in these cases, is whether the pleaders did not attend Court (assum- 
ing forthe moment that they were bound to do so) because they 
were really afraid of the consequences which they thought might 
follow. This we must ascertain from the statements of the plead- 
ers in showing cause, their own conduct and the other evidence. 
In the first place these statements say that it was considered safe 
and "desirable" to-bow down to the popular will, The latter word 
evidences an intention to adopt the resolutions of that will and a 
sympathy with it. The unanimity as regards the danger suggests the 
same conclusion, I think that the pleaders were in sympathy with 
the Zaría], evidenced by, amongst other things,’ their failure, 


'(though being & considerable and' important body of the general 


public) to oppose it, It is easy under such ciscumstances to under- 
stand that the alleged consequences of disobedience was considered 
as being of no account. If it were a matter of safety only and not 
also desirability it might well have been expected (I speak of the 
circumstances disclosed in these cases) that varying opinions would 


have been entertained in respect of the dangers to be incurred as . 


the result of disobedience to the popular will. I have referred to the 
circumstances of this case because it might, as an abstract’ propo- 
si-ion, be argued that the general consensus of opinion was evidence 
of a real peril. In the present case it is denied that the boycott 
was part of the widespread, permanent and organised non-co-opera- 
tion movement but the strike arose out of a passing and local inci- 
dent. The strike is said to have been an expression of the popular 
will. But the considerable body of pleaders at Noakhali were lead- 
ing members of the community whose non-co-operation with the 
movement might ‘have checked it, if not brought it to an end. It 
does not seem to me open to a considerable body of leading citi- 
zens to say that they were in fear of the consequences of disobe- 
dience to the, popular will when, instead of- opposing as they might 
have done successfully the menace of it, they gave it further weight 
by rendering it an unnecessary obeisance, We find that, notwith- 
standing it is reasonable to expect some difference of opinion as to 
the reality of the menace, a difference which might be due both to 
judgment and decree of courage, practically all the pleaders abs- 
tained from attendance at Court. In one of the References (g) the 


pleader charged declined even to sign.a petition in bis own house” 


E 
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showing that it was not in that particular instance a case of appre- 
hension of danger in going out and attending Courts. And in 
other cases it seems to me that the refusal to attend was due to 
sympathy with the objects of the Hartal and not to fear of the con- 
sequences of disobeying it. And what were these consequences in 
fact? One person was molested by having his bicycle taken from 
him in attending Court, the Government Pleader who with the Pub- 
lic Prosecutor attended Court was fined Rs. 25 by the “ public" 
(whether it was paid or not does not appear) and had some night- 
soil thrown into his compound, another man was fined by the 
: “public” Rs, 5 and the like, Large numbers of people carried on, 

and amongst these the Municipai mehtars made more decent and 
mannerly disposal of night-soil, doing, as did others, their service 
in the ordinary way. The whole affair was over within a fortnight. 
On these facts the conclusions at which I arrive is firstly that, 
whatever may have been the risk involved, it was not sufficient to 
exempt the pleaders from the performance of their duty and might 
have been nothing atall had the whole body of pleaders (two 
appear to be all East Bengal men—a people not deficient in courage) 
attended Court instead of furthering and strengthening the boy- 
cott by their absence ; and secondly that such risk, if any, was 
not the operative cause on the minds of the pleaders in inducing 
them not to attend. They did not in my opinion attend, not 
because they were in fear of any penalties for doing so but because 
they were in sympathy with the cause of and object of the hartal. 
To put the matter concisely they bowed to the popular will not 
because they were afraid of it but because they approved of it. 

That wil was an expression of public feeling as regards the 
treatment of the stranded coolies. Now here we have no concern 
with the question of such treatment. I will however assume for 
the purposes of this judgment that the sympathy which the Indian 
public showed for the coolies was well founded ; still that is obvious- 
ly no excuse, Whatever sympathy these pleaders may have had for 
the coolies should not have been allowed to override their duty 
towards their client and towards the Court. If then their engage: 
ment to their clients so demanded they were obliged to attend 
Court. ` 

The next question is whether they were so bound? 

I have hitherto dealt with certain general principles affecting all 
the cases and to these I will limit my observation on this second 


part of the case. The details peculiar to each case are dealt with in: 


the judgment of the learned Chief Justice whose final conclusions on 
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the facts I adopt. I add-only some: observafioes::on the general 
principles involved and which have been: referred to-befórerus. ` -> | 
‘Iam of opinion that these proceedings are (as it has been cona 
tended and. conceded) quasi-criniinal in the Sense . thàt .they. may. 
result in penalties. I am not.preparéd however without further. 
argument to hold with the decisión of the Madras High Coürt cited: 
to'us that a pleader cannot be examined on oath if he- so. wishes. | 
I mention the point without” eee or deciding it for that ‘is 
not here necessary. ' B ei ij $ 


Quasi-criminat proceedings are not (as. the word shows), criminal’ 
proceedings i in the sense that all rüles of procedure applicable in 
criminal trials are necessarily i in force in- a quasi-criminal ‘proceed 
ing. This question is not of much moment here for: reasons next: 
stated. ‘Thus I think that in such ‘a proceeding as this it is open: 
to the pleader charged to say “ndthing, to'give no explanation, tò 
adduce no evidence, to refuse to be exarhined on ‘oath or" otherwise 
and to say to the Court proceeding against him "Prove your case". 
This is à course' legally open to him though, seeing that the pleader: 
is an officer of Court, I cannot'say it 'is'a^ proper ‘course’ and cer: 
tainly not a wise one if the pleader has any defence. ‘I cannot con-: 
ceive that a legal practitioner who has a real defence 'on the merits. 
will not disclose every fact: and take‘ every:step to prove it When 
there is no defence or the defence “is doubtful it may be that a legal: 
practitioner may adopt the ‘course taken by a guilty accused in a! 
criminal trial, Anyhow the prosecuting party must: prove its case. 
If however ‘(as here) the ‘pleaders charged do offer an explanatiori;' 
the Court may. take: it into account’ in’ ascertaining wliethe» the 
charge is made out. This i$ of some importance in the'present'case 
as in'deciding whether the case is made out against; each, pleader 
the latter’s statement may Be considered.:;"The: onus undoubtedly ` 
again is on the party making the charge,’ thoügh I think: that if the; 
pleader does ‘offer: an explanation or: évidence the Court may, in 
considering whether the charge is proved, take into account. such’ 
explanation and must consider such: evidence. . A point of evidence 
was taken in the Reférence No.: 8 against the admissibility of the. 
previous petition of the client which it was said was'only admissible. 
in contradiction or corroboration of previous testimony and that 
there was nothing in the evidence to corroborate. I think the peti- 
tion was improperly used,.for the question by’ which it ‘was , made 
evidence was a leading one. But this: rather .goes to the weight of. 
the evidence so elicited ‘than. its admissibility.. And the matter of 
weight I have considered, for it. may be' that . the question was S put 


5 
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in this form to bind a witness. who was disposed to go back on what 
he had previously said.. Butin law, the effect. was the same as if, 
without the petition being put in or shown, the witness was asked 
whether he did not malfe each of the statements init. An affirma- 
tive answer made the petition, though improperly elicited, substan- 
tive evidence in the case. It became incorporated with and part of 
the evidence taken on oath., The petition was of course evidence of 
a step taken in the: proceeding and would be corroborative to the 
extent that there was evidence on the record which it might corro- 

borate, 

The evidence must doubtless establish the practitioner’s guilt 
beyond all reasonable doubt. If it be said that the trial being of a 
quasi-criminal character the evidence must be incompatible with any 
theory as the innocence of the accused the answer I think is that we 
may in this case consider, as I have said, both the evidence offered 
against the pleader and his answer to the charge. Further it may be 
(as urged) that the mere acceptance of a vakalatnama does not bind 
the pleader to appear on every day of the proceeding in which it is 
given, for the giving of the vakalatnama may be accompanied by 
special terms or other circumstances may affect the matter. But I 
am of opinion that all that the prosecution has to prove is a prima 
facie case and that when as. ‘here (except i in Reference 9 where it was 
asiki it is shown that a pleader has accepted a Vakalatnama 

in a general and common form, this is sufficient to start the case 
against him, and if it be desired to show that there was any special 
contract accompanying the acceptance of the vakalatnama the bur- 
den of proving this, as a ‘matter specially within his knowledge, is on 
the pleader. If again it is alleged that the pleader who has accepted 
a vakalatnama has discharged himself, he must show that he has pro- 
perly done so with sufficient notice. ‘to his client and with intimation 
to the, Court. 


, if agate a,pleader _ apaises. for payment of fees before he does 
i work he is not bound to do such work without such payment. If 
however he accepts a vakalatnama without such stipulation, that is, 
gives credit to his client he must proceed to represent him, even 
though. unpaid his fees until either his client discharges him or he 
properly discharges himself, ‘ ^ 
! "Applying these general side tothe present case Iam of 
opinion that the obligation to attenti Court as charged is prima facie 
established, that no special contract affecting the general inference to 
be drawn,from the acceptance of the- vakalatnama has been estab- 


lished, nor any valid self discharge. : i MET 
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f am of opinion that the pleaders other than D. P. Chakravarty 
in Reference 4, who is shown to have been engaged for one applica- 
tion only, abstained from attendance at Court wheri there was a duty 
upon them to attend and that the abstention was without lawful ex- 
cuse from motives of sympathy with the Hartal, and that they there- 
fore in fact acted in furtherance of it, in breach of their duty to- 
wards their client and the Court, This follows from the finding 
which rejects the defence of fear. It was by public resolution ex- 
pressed to be a common object of the Hartal movement to boycott 
the Courts. A meeting of pleaders called by the legal practitioner 
in Reference No. 8 was then held at which it was resolved to bow to 
the popular will. And in fact all the pleaders against whom proceed- 
ings are taken abstained from attendance, though they had business in 
Court which properly called for it. If we exclude, as I do, the 
theory of fear the only inference to be drawn is, that thg intention of 
the pleaders by their overt act of non-attendance when bound to 
attend was in furtherance of the Hartal. There is no evidence that 
the Hartal was part of the non-co-operation movement ; and that the 
pleaders charged are not non-co-operators is shown by their appear- 
ance before us. 


There is, I think, a stronger case in favour of the pleader in 
Reference No. 8 on the question whether the evidence establishes 
duty to attend Court, seeing the nature of the relations between him 
and his client, the explanation given and the evidence. But on the 
other point in this case it is shown that the pleader, who is secretary 
of the Bar Library, convened the meeting to determine whether the 
Hartal was to be obeyed, a meeting which was followed in fact by 
obedience to the Har al resolution. . 

Such action is not permissible because the question whether a, 
resolution declaring a Hartal directed against the Courts is to be ap- 


. proved and obeyed or not is not a question which can be at all con- 


sidered by a legal practitioner. There-is no question for discussion 
since the answer must necessarily be a disapproval of the boycott ; 


` though it would be of course lawful to meet to consider measures of 


self-defence or means of combating it. 

Ab regards the question whether these cases fall under clause (b) 
or clause (f) of section 13 of the Legal Practitioners Act, I am dis- 
posed: to think they fall under both clauses, that is under clause (b) 
in so far as they involve neglect of duty towards the client in accept- 
ing a vakalatnama and without excuse not fulfilling the duties in- 
volved in such acceptances ;: and under clause (f) in so far as the 
practitioners’ conduct was directed against the Court by abstention 
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from attendance on acgount of the Hartel. In the present case the 
two are closely connected, because one and the same act constitutes 
the neglect and furtherance of the Hartal. Itis plain on the’ view 
of the facts here taken €hat one or other section applies. The matter 
is of no practical importance in any event, particularly having re- 
gard to the order which we are about to pass in these cases. 

' Mookerjee J.—These are four References made by the District 
Judge of Noakhali’ under section 14 of the Legal Practitioners Act 
in respect of six pleaders. Reference 4 relates to Babu Rajanikanta 
Bose and Babu Durgaprasanna Chakrabarti, Reference 7 to Babu 
Rajanikanta Nag and Babu Priyanath Raichaudhuri, reference 8 
to Babu Annada Charan Ray, and reference 9 to Babu. Surendra 
Kumar Nag. The References raise important questions of prin- 
ciple, which are of first impression and affect a large section of the 
legal profession in this Presidency ; they may be conveniently con- 
sidered together, though the investigation by the subordinate Court 
proceeded, in each case, on evidence separately recorded. 

It appears that in the month of May last, there was considerable 
excitement in the town of Noakhali, due to sympathy for tea garden 
coolies stranded at a neighbouring place called Chandpur. At a 
public meeting, convened in the Town Hall by the local Congress 
Committee, a resolution was carried that complete hartal, that is, 
cessation of public activity of every description should be observed 
as an expression of the indignation of the community. At a second 
public meeting, it was resolved that those who might not loyally 
fokow the previous resolution, should be punished with social boy- 
cott or in some equally deterrent manner. Subsequently, an in- 
forms meeting was held in the Bar Library, at the instance of Babu 
Annada Charan Ray, one of the pleaders whose cases have been 
reported to us, and the opinion was expressed by the majority that 
it was not safe to disobey the public feeling which ran very high. 
It may be added that there is no evidence to show that the hartal 
thus proclaimed, though possibly inspired by the method adopted 
by non-co-operators, was in any way connected with that political 
movement. But it cannot be disputed that the object was to 
paralyse the work of the ‘Courts and to bring judicial administra- 
tion to a standstill. This result was in fact achieved, for all the 
pleaders except two ceased to attend the Courts during the period 
of the hartal from the 23rd May to the 3rd June. The consequence 
was that cases, when they were taken up for disposal on the appoint- 
ed dates, had either to be postponed or decided esparte or dis- 


missed for default. On the reports of the judicial officers -presiding 
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"over the Courts wheré this took place, the’ District Judge has sub- 


mitted the ‘matter to this Court for disciplinary action against the 
pleaders concerned.: Apart from the special facts of each case, 
which will be considered later, three fundamental questions emerge 
for consideration, namely, first, when a pleader has accepted a vaka- 
latnama, is he bound to appear to conduct the case in its‘ various 
stages ; secondly, if he is so bound, does the liability continue till he 
has discharged himself by recourse to the appropriate procedure ; 
and thirdly, does failure to appear to conduct the case before he 
has $o discharged himself render the pleader liable to Sere 
action.by. the Court. 

' As regards the:first question, itis essential to point out that: a 
ub. be duly appointed before he can appear, act and plead 
in'a case» Reference ‘may be made to rule 1 and rule 4 (1) and .4 
(2) of O. 3 of the Code of Civil Procedure, 1908 : 

* Any. appearance, application or act in: or to” any Court, 
required or. authorized 'by.law tobe made or done bya party in 
such Court, may; except where otherwise expressly provided by any 
law for the time being in force, be made -or done by the party in 
person, or by his Xécognised agent, or d a pooR any apres 
to act on his behalf. © : . ! i 

. “Provided that any such appearance shall, if the Court so 
directs, be made: by the party in person. i 

“ The appointment of a pleader to make or do any appearance, 
application or act for any person shall. be in writing, and shall be' 
signed ‘by such person or by his recognised agent or by some other: 
person duly authotised by power-of-attorney to act in this behalf." 

* Every such appointment, when accepted by a pleader, "shall. 
be filed in Court; and’ shall be .considereéd‘to’.be in force until. 
determined with the leave ofthe Court, bya‘ writing signed: 
by; the client .or.the pleader, as the case. maybe, and: filed in! 
Court, or until the client or the pleader dies or until all proceedings‘ 
in the suit are ended so far as regards the client.” -> eye d 

It has been argued im this'Court that although ‘when a pleader! 
has accepted a vakalatnama' and filed it in' Court he: thereby ` 
becomes authorised to act'and plead on behalf of his client, it does. 
not follow that ‘he is under an obligation to do'so on a particular: 
decasion. In my 'opihion, this contention.has been. too broadly : 
formulated..»;A'pléadér who has accepted a vakalatnama and filed ' 
itin Court is ordinarily bound to appear and ‘conduct his case, in 


the absence of an agreement to the contrary It is ‘conceivable that? —— 
7the! vakalathama -may -+ not ‘set eut explicitly ` all-the terms of the: 
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engagement between the pleader and his client, and amongst these 
there may be implied terms sanctioned by well-known and well- 
established usage of the profession. To take one example, at 
the time the vakalatnama is accepted and filed, there may be 
sàn understanding, express or implied, that the pleader will 
appear to conduct the case only on one occasion, or only 
after he has been paid the fees settled, or only after he has 
been furnished with the requisite papers. Reference may 
in this connection be made to the judgment of Mr. Jus- 
tice Phear delivered with the concurrence of Mr. Justice 
Dwarkanath Mitter in Re Gofeenath Mudduck (Rule 359 of 
1870) (1) In that case, a litigant who was respondent in an appeal 
from appellate decrees in this Court, which had been decreed 
ex parte, had engaged Babu  Harimohan Chakrabarti, a vakil of 
this Court, to. apply for re-hearing. On the 26th May, 1870, the 
petitioner moved the Court to compel the vakil to appear and argue 
his case, alleging that the pleader had been paid his fees, .and yet 
had declined to attend and plead his case. The Court accordingly 
called upon the vakil to answer the allegation. The vakil stated 
that he had been paid only one-half of the fee agreed upon. The 
Court thereupon directed the vakil to return the amount paid to 
him, and ruled that the acceptance of a vakalatnama by a vakil of 
the High Court should in all cases be unconditional. But it is 
plain, that notwithstanding this expression of opinion, vakalatnamas 
have been accepted by vakils in this Court, subject to conditions 
implied by we'l-known usage, as is clear from the decision in 
Ram Kower v. Puna Kower (2. Iam bound to add, however, 
that the true import of the observations made by Mr. Justice Phear 
was not, itseems to me, correctly appreciated by Sir Richard 
Garth, C. J, The view indicated by Phear J. that if once a legal 
practitioner accepts a brief, he is bound to plead the cause of his 
client, whether he is paid his fee or not, is not in conflict with the 
opinión maintained by Garth, C. J. that a legal practioner may, 
both as a matter of right and of professional propriety, insist upon 
the payment of his fee before he reads his brief or pleads his clients’ 
cause, As Garth, C. J. himself points out, if a legal practitioner 
takes a brief without a fee and without informing his client that the 
fee must be paid before he attends to the case, he cannot. with 
propriety recede from it without duesnotice to his client upon the 
ground that the fee is not paid. To my mind, the true position is 
that the acceptance of a. vakalatnama with the usual terms, which is 
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Om. filed by the pleader in Court, prima facie’ places him under an 
1922. ` obligation to appear and act on behalf of his client ; and if he fails 
Emperor to perform what is thus prima facie his duty, he must be ready to 


justify his conduct by proof that the client’ had failed to fulfil an 
a implied term of the engagement, such as the advance payment of o 
: Mookerjee, F. fee or the supply of the requisite papers or such like circumstances, 
which, perhaps, cannot, at least need not for our present purposes, 
be exhaustively enumerated. This view is identical with that 
adopted by Mr. Justice Sankaran Nair and Mr. Justice Sundar 
Aiyar in Muni Reddi v. Venkata Row (1), where the principle was 
enunciated that a vakil is bound to appear and conduct his 
case, even if the fee or any portion thereof remains unpaid, in the 
absence of any agreement to the contrary, or at least, notice to 
the effect to the client in sufficient time to enable him to 
make other arrangements; see‘ the statement by, Mr. Justice 
Sundar Ayyar in his luminous lectures on Professional Ethics, 
p. 270; and Kally Churn v. Carapiet (a). Reference may also be 
made to the observations of Lord Westbury in Za re A Solicitor (3) 
which favour a strict view of the duties of a solicitor ; and a similar 
opinion was expressed by Tottenham and Trevelyan JJ. in Satis 
Chunder v. Saroda Prasad (4). But, as was pointed out by Wallis, 
C. J. in Muthu v. Nurse (5), the decisions of Lord Tenterden in 
Rowson v. Erle (6), of Tindal, C. J. in Vansardan v. Browne (7), and 
Lawrence v. Potts (8), and of Lord Esher in Underwood v. Lewis (9), 
favour a less stringent view of the duties of a legal practitioner. It 
is not necessary, however, for the decision ofthe cases now before 
, us, to investigate in further detail this and correlated aspects of the 
matter, such as that raised in Maheshpur Coal Co. v. Jatindra (xo). 


As regards the second question, it is clear that when a pleader 
has accepted a vakalatnama with or without implied conditions, his 
liability continues, till he has discharged himself by recourse to the 
appropriate procedure. It is a mistake to suppose, however, that this 
is'a matter solely between the pleader and his client. The statutory 
provisions on the subject leave no room for doubt that the appoint- 
ment of a pleader, when filed in Court with his acceptance, continues 
in force, until determined with the leave of the Court by a writing 
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(8) (1834) 6 C. and P. 438. (9) (1894) 2 Q, B. 306, M 


(10) (1912) 1. Ly R. 40; Calc. 386. 
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signed by the client or the pleader as the case may be ; to this rule, 
there are two exceptions, namely, first, the death of the client or the 
pleader, and secondly, the termination of the proceedings in the suit 
so far as regards the cljent. An instance of^the application of this 
‘tule is furnished by the decision of Harington, J. in Atul? Chunder v. 
Lakshman Chunder (1) ; see also Prabhulal v. Kumar Krishna (2) ; 
Prabhulal v. Kumar Krishna (3). The principle has been recog- 
nised for more than half a century, as is clear from section 18 of Act 


VIII of 1859 and section 39 of Act X of 1874 and Act XIV of 1882, - 


which were applied in the cases of King v. King (4) and Watkins v. 
fox (5). It is not difficult to realise that serious uncertain- 
‘ties and inconveniences might arise in the conduct of judicial pro- 
ceedings, if the appointment of a pleader made in writing and lodged 
^in the Court where the case was to be tried could be revoked with- 
` out the knowledge and sanction of the Court. It is further well- 
‘settled that she legal practitioner must always give reasonable notice 
of his withdrawal from the case to his client; Joy v. Built (6) ; 
‘Harris v. Osbourn (7); Nicholis v. Wilson (8); Whitehead v. 
Lord (9). 
As regards the third question, it is plain that the failure of a plea- 
der to appear to conduct the case before he has discharged himself 
in the manner prescribed by law, unless such failure can be justified, 
renders him liable to disciplinary action by the Court. It is neither 
- practicable nor necessary to have a complete enumeration of justi- 
' fying circumstances which must necessarily depend upon the facts of 
'egch case. In view of the arguments addressed to the Court, I may 
however state that, in my opinion, it may be successfully urged asa 
‘justifying reason for failure to attend to a case, that the absence was 
in fact due to overriding pressure of: circumstances beyond the con- 
‘trol of the pleader, notwithstanding an honest desire on his part to 
perform his duty towards his client and towards the Court. No for- 
mula can be framed to enable us to measure accurately the nature 
zand extent of such pressure, but, to my mind, it is essential that the 
| pleader, in full appreciation of his duty as the representative of his 
-!client and as an officer of the .Court, should have been sincerely 
anxious to protect the former and to assist the latter. The relation 
(1) (1909) I. L. R. 36. Calc. 609. 
(2) (1916) 23 C. L. J. 326 ; 20 C. W. N. 437. 
. (3) (1916) 23 C. L. J. 473 ; 20 C. W. N. 443. 
(4) (1882) T. Le R. 6 Bom. 416 (429)? 
(5) (1895) l. L. R. 32 Calc. 943 (945) 
(6) (1332) 3 B. and Ad.-350. (7) (1834) 2 Cr. and M. 629. 
(8) (1843) 11 M. and W. 106. ^ . (9) (1852) 7 Exch. 6gr. 
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of pleader and client has been described by sope as that of principal 
and agent, and by others as that of master and servant, in a limited 
and dignified sense ; Muruga v. Rajasami (1). It may be a matter 
for controversy how far these analogies hold god, but in any everit, 
the relation involves the highest personal trust and confidence, so 
much so that it cannot be delegated without consent. The pleader 
by his obligation is bound to discharge his duties to his client with 
the strictest fidelity and is answerable to the disciplinary jurisdiction 
of the Court for dereliction of duty. A pleader, however, is more 
than a mere agent or servant of his client. He is also an officer of the 
Court, and as such he owes the duty of good faith and honourable 
dealing to the Courts before which he practises his profession. His 
high vocation is to inform the Court as to the law and facts of the 
casé and to aid it to do justice by arriving at correct conclusions. 
The practice of the law is not a business open to all who wish to en- 
gage in it it is a personal right or privilege limited to Selected per- 
sons of good character with special qualifications duly ascertained and 
certified ; it is in the nature of a franchise from the State conferred 
only for merit and may be revoked’ whenever misconduct renders the 
pleader ‘holding the license unfit to be entrusted with the powers 
and duties of his office. Generally speaking, the test to be ap- 
plied is whether the misconduct is of such a description as shows 
him to be an unfit or unsafe person to enjoy the privileges and 
to manage the business of others in the capacity of a pleader, in 
other words, unfit to discharge the duties of his office and unsafe be- 
cause unworthy of confidence. His office is a very badge of respee- 
tability, a patent of trustworthiness, derived from his position on - 
the Court’s roll of counsels ; consequently he ought not to be siffer- 
ed to pass for what he is not. Amongst various types of misconduct, 
there is none more reprehensible than such conduct as tends to im- 
pede, obstruct, or prevent the administration of the law or to destroy 
the confidence of the people in such administration; and any attempt 
on the part of a pleader to boycott the Courts or to obstruct the ad- 
ministration of justice by a resort to any form of device, constitutes, f 
in my opinion, ground for disbarment or suspension. 

Before we pass on from these general observations to a consi-` 
deration of the special facts of each case, it is necessary to notice an 
argument which was advanced in all the cases. It was contended 
that the proceedings under section 14 of the Legal Practitioners Act 
are quasi-criminal in character and must be based on evidence co- 
gent and conclusive, such as is deemed necessary for a conviction in 


(1) (1912) 22 M: Le J. 284. 
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a criminal case ; in support of this proposition, reliance was placed 
upon observations in the decisions in Jn re Nilkunt Biswas (1); 
Kotha v. Queen (2) ; R. v. Raghunath (3*. In my opinion, it is plain 
that the proceeding i#not of a criminal nature. See Government 
Pleader v. Khagubhai (4), though as pointed out in JVandalal v. 
Baser Ali (5) and Nallasiver v. Ramalingam (6), it is undoubtedly 
a judicial proceeding. It was ruled in the cases of Re Hardwick (7), 
and Re Eede (8), that as the Court in making an order striking a 
solicitor off the rolls for misconduct does so in the exercise of its dis- 
ciplinary powers over its own officers and not in the exercise of its 
criminal jurisdiction, an appeal lies from such order to the Court of 
appeal. The same principle was recognised by Lord Mansfield in 
Exp. Brounsall (9), when he overruled an objection to disciplinary 
proceedings against an attorney who had been convicted of felony, 
on the ground tbat the only misconduct imputed to him was the very 
offence which had formed the basis of his conviction. The same 
view has been affirmed by the Supreme Court of the United States 
in Randall v. Brigham (10) and Exp. Wall (11). The true position 
appears to be that these proceedings are neither civil suits nor cri- 
minal prosecutions ; Zn the matter of Janak Kishore (12). They are 
special proceedings resulting from the inherent.power of the Courts 
over their officers. Their object is to preserve the purity of the 
Courts and the proper and honest administration of the law. The 
“purpose of suspension and disbarment is to protect the Court and 
the public from legal practitioners who, disregarding the sanctity of 
threir office, pervert and abuse the privileges annexed to the respon- 
sible office they have secured from the Court. The form of proce- 
dure; consequently, is not of controlling importance, so long as the 
essentials of fair notice and opportunity to be heard are present ; 
Re Ganapathi Sastri (13) ; section 14 of the Legal Practitioners Act, 
which describes the procedure for investigation when a charge of un- 
professional conduct is brought in a subordinate Court against a 
legal practitioner, provides that the presiding officer shall send him 
a copy of the charge and also a notice that on an appointed day the 

(1) (1868) 9 W. R. Cr. 29. ' 

(2) (1883) 1. L. R. 6 Mad. 252. 

(3) (1909) 11 Bom. L. R. 1150 ; 10 Cr. L. J. 526. 


- (4) (1912) 1. L. R. 36 Bom. 606. (5) (1918-1919) 23 C.. W. N. 560. 
(6) (1917) 33 Mad. L. J. 402. 17) (1883) 12 Q. B. D. 148. 
(8) (1890, 25 Q. B. D. 228. * (9) (1778) a Cowper 829. 


(10) (1868) 7 Wallace 523. (11) (1882) 17 Otto 265. 
(12) (1916) 1 Pat L. J. 576. . 
(13) (1909) 19 Mad. L. J. 504. 
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charge will be taken into consideration. The gection does not make 
it obligatory on the pleader to submit a written defence and does not 
even provide for his compulsory presence or oral examination : 
Re a Pleader (1) ; but it does lay down thaethe presiding officer 
shall receive and record all evidence properly produced in support 
of the charge or by the pleader presumably in answer to the 
Charge. The essence of the matter, consequently, is that the 
pleader must be allowed an opportunity of making his defence: 
In the matter of Sonthehal Krishna Rao (2); In Re Golab 
Khan (3) ; In the Matter of A Setond-Grade Pleader (4) ; Govern- 
ment Pleader v. Choksi (5). The pleader need not make any defence 
if so chooses, though I am emphatically of the opinion that he 
should be absolutely candid with the Court in such a proceeding. 
He may, howsoevef unwisely, decline to render any assistance to the 
Court, maintain’a stolid silence and take up the position that the 
case against him must be completely proved. But if he* does adopt 
such an attitude, he obviously runs a grave risk, for even in a criminal 
case, section 342 of the Criminal Procedure Code provides that if 
an accused person refuses to answer a question put by the Court, the 
Court and the jury, if any, may draw such inference from such refusal 
as it thinks just; see section 114 Il. (b) of the Indian Evidence 
Act; R. v. Dwijendra Chandra (6). On the other hand, if the pleader 
doesa submit written statement in answer to the. charge, the Court 
is bound to take it into consideration and may draw such inference 
as legitimately arises from its contents. To take an example, if the 
pleader in his written statement seeks to justify his conduct on cer- 
tain allegations of fact, it may well be inferred that the conduct was 
not justifiable on other hypothetical or imaginable ground’ A 
singular illustration of such a contingency was furnished in the 
course of argument in one of the cases now before us. It was 
urged with considerable insistence that the failure of the pleader to 
appear in Court on the appointed day did not render him liable to 
disciplinary action, inasmuch as it had not been affirmatively 
established that he had been offered his fee for the day by the 
client. ' But in answer to a question put by the Court, the reply 
was given that even if the fee had been tendered, it would not have 
been accepted, as the pleader had decided not to attend the Court 


(1) (1907) 18 Mad. L. J. 184. 
(2) (1887) L. R. 14 I. A. 154 ; I. I R, 15 Calc. 152. 
(3) (1871) 15 W. R. 171. 
(4) (1900) I. L. R. 24 Mad. 83. (5) (1907) 9 Bom L. R. 866. 
(6) (1915) 19 C. W. N. 1043 (1054). 
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on account of the kêsfal. In my opinion, when in answer toa 
charge made against a pleader, a written statement has been filed in 
a proceeding under section 14, it is not obligatory òn the Court to 
rule out all conceivable hypothetical grounds which could have been 
but had not been set up in answer. The justice of the case may 
ordinarily be met, if the enquiry proceeds on the basis of the 
charge and the answer. i 
In one of the cases, an additional point was urged with some 
. emphasis. It was contended that no disciplinary action can. be 
taken by the High Court when the District Judge and tbe Judge of 
the subordinate Court are not agreed as to the specific provision 
of section 13 which covers the misconduct attributed to the legal 
practitioner concerned. This argument is manifestly untenable 
and is based upon a misapprehension of the scope of the authority 
of this Court in the exercise of its disciplinary jurisdiction. Section 
14 contemplates an enquiry and report by the subordinate Cour’. 
This is forwarded by the District Judge with his opinion thereon. As 
pointed out in Re Rasik Lall Nag (1), the ultimate decision rests 
with the High Court, and the authority of this Court is not taken away 
by any divergence of opinion, between thè Judge of the subordinate 
Court and the District Judge either as to the facts or as to the law 
applicable. It is consequently immaterial that while the Judge of 
the subordinate Court thought that the facts attracted the operation 
of section 13 (b), the District Judge deemed the case governed by 
section 13 (f. Lam further of opinion that the case is really com- 
prehended within the scope of'both the clauses of section 13 just 
mentioned ; the conduct of the pleader was reprehensible not only 
because he neglected his duty towards his client, but also because 
he sympathised with and acquiesced in à boycott ofthe Courts ; 
the former makes clause (b), the latter makes clause (f), applicable. 
In:Reference No. 4, we are called upon to consider the cases of 
Babu Rajanikanta Bose and Babu Durgaprasanna Chakrabarti. As 
regards Babu Rajanikanta Bose, it is plain that his conduct was 
reprehensible. He was present at the public meeting where the 
kartal resolution was carried and took an active part in the proceed- 
ings.. He then absented himself from Court and did not appear 
inthe case in which he had been engaged. He has not shown 
cause, and we have been informed that he has retired from the 
practice of his profession. It isp consequently, not necessary to 
discuss his matter further. As regards Babu Durgaprasanna Cha- 
krabarti, the evidence indicates that his services were.engaged by 


(t) (1916) L L. R. 44 Calc. 639; 20 C. W. N. 1284; 24 C. L, J. 190. 
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the client for only one occasion ; consequently ‘his failure to appear - 
on another occasion does not support the charge of professional `’ 
misconduct, ` : i 

In Reference No. 7 we are concerned with” the cases of two 
pleaders, Babu Rajanikanta Nag and Babu Priyanath Raichaudhuri, 
The evidence makes it abundantly clear that these pleaders had 
accepted a vakalatnama and yet did not appear in Court when 


: their case was taken up. There can be no doubt that they acted 


in this manner, because they were in sympathy with the Aartal . 
resolution, and it is idle for them to urge that they had no intention 
to boycott the Court or paralyse the administration of justice. I 
feel no doubt that they could have attended the Court as the 
Government Pleader and the Public Prosecutor had done, and that 
the risk of consequent inconvenience and possible humiliation by an 
irritated public has been unduly magnified. I consider that their 
conduct in not attending to the case in which they had been engag- 
ed was unjustifiable, and they have rendered themselves liable to 
disciplinary action by this Court. 

In Reference No. 8 we have todeal with the case of Babu 
Annada Charan Ray. In his written defence, he has urged that no 
one could safely ignore or disregard the Aa77a/ resolution adopted by 
an indignant public, but he has also added that he considered it safe 
and desirable to bow down to the popular will The evidénce 
shows that he had convened the meeting at the Bar Library where 
the opinion was'expressed by the majority that it was not safe to 
disobey the strong public feeling. I think there is no reasonable 
doubt that he acquiesced in the arta? resolution and neglected to 
periorm his duty towards his clients and towards the Court. This, 
in my opinion, makes him liable to disciplinary action by this 


- Court. 


In Reference No. 9, we .have to consider the case of Babu 
Surendra Kumar Nag. In my opinion, his conduct was far more 
reprehensible than that of the other pleaders and the line of defence 
adopted in the lower Court as also in this Court has placed him in . 
a position of great peril. He was engaged by one Azamaddin as 
pleader in a suit which resulted in a sale of the property of his 
client. He then applied to have the sale set aside ; the matter was 
fixed for hearing on the 28th May, 1921. The client saw him 
at his house in the morning and requested him either «to 
file a list of the witnesses présent or to make an application to 
the Court for adjournment. The pleader refused the request. "The 
client then went to the Court, but as he was illiterate and ignorant of 
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* the number of the case, he could not take steps to apply for adjourn- 


ment. The case appeays to have been postponed a'ong with other 
cases till the 30th May. The client, however, was not apprised of 
this, and the case was dismissed for default, as on the adjourned 


: date neither he nbr his pleader was present. On the 14th June, the 


pleader presented an application for restoration of the case, which 
recites that as hartal prevailed at the time and as pleaders and clerks 
did not attend Court and as the petitioner himself could not take 
steps by reason of his illiteracy, he could not appear on the date to 
which the case was adjourned without his knowledge. In view of 
the statement contained in this petition, which was signed by the 
pleader himself, it is difficult to understand how the charge of un- 
professional conduct could be seriously met. It has been urged, 


however, that as no vakalatnama was filed along with the application 


for reversal of sale, the pleader was not liable to attend on the ap- 
pointed date. There is no foundation whatever for this contention, 
for it is well-settled that no fresh vakalatnama is necessary to entitle 
the pleader to appear in proceedings subsequent to the decree: Shak 
Mukhun v. Sreskishen (1); Re Sutto . Churn (2); Gopal v. 
Hargovind (3); Sadashiv v. Vitthaldas (4). The  pleader did 
in fact present the application for reversal of the sale and, subse- 
quently, the petition for restoration of what application, on the 
strength of his appointment as p'eader in the suit; and no weight 
can be attached to the fact that a fresh vakalatnama was not filed. 
There is aiso no force in the contention that he was not paid his fees; 
he did not demand his fees and would not have attended the Court 
even on payment, “The truth is; he sympathised with the movement 
for boycott of the Court and considered it safe and desirable to bow 
dowreto the popular will. His conduct is, in my opinion, not capa- 
ble of justification on any imaginable ground and can only be charac- 
terised as amounting to a deliberate and reckless disregard of the 
interest of the illiterate and ignorant litigant who had the misfortune 
to engage his services. As observed by the Special Bench of seven 
Judges in Re Roopnath Banerjee (5) his case has undoubtedly not 
been improved by the sophistical arguments put forward to sustain 
an indefensible position, and he has clearly rendered himself liable to 
disciplinary action by the Court. i f 

I desire to add that the conduct and attitude of the pleaders 
whose cases we havé been called upon to consider, appear, in my 


(3) (1857)8 W. R. 92e * (a) (1869) 12 We R. 465. 
(3) (1867) 5 Bom. H. C. R. (A. C. J.) (4) (1895) I. Le R. 20-Bom. 198, 
(5) (1878) 1 Shome 125. ] 
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Civit. . judgment, to belamentably deficient when tested from the stand 
1922. point of the honour and dignity which we awe accustomed to asso- 
Eune ciate with gentlemen who claim the position and privileges of mem- 
E bers of the legal profession. As observed in Government Pleader v. 
ajani. 


sajan Jagannath (1), their position as a privileged class enrolled for the 
Mookerjee, F. purpose of rendering assistance to the Courts- in the administration 
Tey of justice, their special training and their responsible practice gave 
them influence with the public and it was their duty to use that in- 
fluence so that the administration of justice might not be brought 
into contempt : Ke Desai (2). They should have been actuated by a 
keen sense of duty and loyalty to the Courts and to their clients. 
They should have made a strenuous endeavour to resist and defeat 
the ignoble attempt to boycott the Courts and to imperil the ad- 
ministration of justice. Their paramount duty was, in the language 
used by Lord Shaw in Re a Vakil (3) affirming Rea Vakil (4), to 
co-operate with the Court in the orderly and pure administration of 
justice. It is thus a matter of the deepest concern tha they passive- 
ly acquiesced in, if not actively sympathised with, the movement to 
paralyse the Courts, and, what is most deplorable, they did not hesi- 
tate to cast baseless aspersions on the judicial officers who instituted 
these disciplinary proceeding: solely with a view to. vindicate the 
authority and maintain the dignity of the Courts. 
The judgment of the Court was delivered by 


February, 6. Sander:on C. J.—After due consideration we have decided to 
take no further action in respect of the References 4 of 1921, 7 of 
. 1921, 8 of 192r and 9 of 1921. Some of the reasons which have ac 

tuated'us in coming to this conclusion, are 

(1) that these are the first cases of .the kind which have been 
brought before this Court ; — 

(2) that the pleaders concerned, with the exception of one, who 
has ceased to practice, have resumed work and attended the Courts ; 

(3) that there was undoubtedly a strong feeling in Noakhali on 
the occasion in question ; 

(4) the pleaders may have acted in baste and without the consi- 
deration of the serious nature and effect of their conduct. We have 
therefore decided to treat as leniently as possible the pleaders, con- 
cerned in the References now before us, in the hope and belief that 
the warning, which we now give, will have the effect of preventing. a 
repetition of such conduct. 

(1) (1908) I. L. R. 33 Bom. 252 ; ^6 Bom, L. R. 1169. 


(2) (1919) 1. L. R. 44 Bom. 418. (3) (1912) 23 M*. Le Je 114: 
(4) (1912222 M L. J. 776. Poe 
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. 
It must be recognised however that the Court takes a very serious 
view of this matter. 


The pleaders in Nofkhali were a considerable body in point of 


numbers, and were persons, whose influence: and action must have: 


hada considerable effect on the Hartal. It is perhaps, not too 
much to say that if the pleaders had abstained from observing the 
Hartal, it might have failed altogether, or at any rate it would have 
had much less effect. But apart from this the pleaders are a privi- 
leged body, with duties not only towards their clients but also to- 
wards the Courts, of which they are pleaders, to co-operate in the 
orderly and pure administration of justice. 

The p'eaders in question failed to perform their duties in both 
respects, and they joined ina Harfal, one of the objects of which 
was to paralyse the administration of justice. 

Such conduct cannot and will not be permitted, whether it be on 
account of some alleged grievance in connection with the adminis- 
tration of the Courts or in furtherance of some movement political or 
otherwise. Therefore while deciding to take a lenient course in 
these cases the first of the kind brought before us, we desire to make 
it clear that if such conduct is repeated in the future, it may entail 
serious consequences to-those concerned. 


A. T. M. References answered, 


CRIMINAL REVISION. 


Before Mr. Justice Walmsley and Mr. Justice Susrawardy. 
BENOWARI LAL RAM AND OTHERS 


v. 
PRONAB KRISHNA MAJUMDAR AND OTHERS * 


‘ 


Hat— Order restraining the holding of—Time and area— Criminal Frocedure 
Cods (Act V of 1898), Secs. 107, I44-—Criminal Court, when can interfere 
with lawful exercise of person’s right of ownershif—Holding Hat on a difer- 
ent date—Prokibiting holding within® certain boundaries in tho same 
village—Proper procedure—Exparte order under section 144 of Criminal 
Procedure Code. 


Criminal Revision No. 66 of 1922 agninst the‘order of the Sub-Divisional 
Magistrate of Berhampore, dated the goth December, 1921. 
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Every person is ordinarily entitled to exercise all rights of ownership in his pro- 
perty, and the holding of a kaf on' one's property is not in "itself a wrongful act. 
The criminal Court assumes jurisdiction to interfere with this lawful exercise of 
person’s right of ownership, when such exercise in its ultimate consequences, and 
being directed primarily against the lawful exercise of another person's right of 
ownership, is likely to cause a breach.of the peace: Rakhal v. The King-Em- 
feror (1) followed. ; 

When a person claims exclusive possession of the land on which he wants to 
hold a hat and intends to hold it on a day other than the day on which the hat 
of the. opposite party assembles, and neither he nor his men obstruct or attempt 
to obstruct any one from attending the kat of the opposite party : 

Held, under such circumstances, the Magistrate has no jurisdiction to ' pass an 
order prohibiting the person from holding his kat on any day of the week and on 
any place within a large area. If there be any likelihood of the breach of peace, 
the proper procedure [or him is to proceed according to section 107 of the Codc 
of Criminal Procedure; Bidhu v. Ramesh (2) followed. . 

It is not proper for a Mag'strate to pass an ex parte order under section 144 ' 
of the Code of Criminal Procedure, and when its propriety or legality is challenged 
to postpone the hearing of the matter from time to time until about the "termina- - 
tion of the force of the order. Such matters should be disposed of quickly in order 
to avoid unnecessarily encroaching on the civil rights and liberties of the subject. 


Application for Revision by the Second Party under section 15 
of the Charter Act. 
` The Sub-Divisional Magistrate issued a general injunction under 
section 144 of the Code of Criminal Prccedure upon the people 
residing within the Raminagar, Domkal and Daulatabad Thanas, 
directing the second party petitioners to refrain from holding 
or attending a Aa? on the disputed land specified in police report 
for prevention of the breach of peace. 
Babus Dasarathi Sanyal and Lalit Mohan Sanyal for the 
Petitioners. 
Babus Manmatha Nath Mukherjee and Probodh Chander 
ee for the Opposite’ Party. 
C. A. V. 


. The judgments of the Court were as follows : 


" Suhrawardy, J :—This Rule was issued against the orders 
dated the goth "December, 1921 and 4th January, 1922, passed by 
the Sub-Divisiónal Magistrate of Berhampur under section 144 
Criminal Procedure Code on the grounds mentioned in the peti- 
tion, viz. that the orders are v/fra vires, illegal and beyond the scope 
of section 144 Criminal Procedure Code. n 


(1) 0912) 19 C. W. N. 248. (2) (1906) 11 C. W, N. 323. 
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. 6 * 
LS “The facts of the case are that there isan old. Hat at a village CRIMINAL. 
e -Islampur, belonging to the opposite party, which is held on every pus 
» Monday, and attended by among others the people of Chak Har- Beco 
=.. charia. Some difference arose between the opposite party and the Y S 





`+- people of the chak, and these petitioners started a Hat in the chak 
^ which was held on Sunday, the 25th December, 1921, ata place  Suhrawardy, F. 
near the Local Board road. It appears from the police report that = 
on hearing that the new Hat was leing held, the opposite party sent 
their men to the place, and there was a serious fighting between 
the parties which resulted in the starting Of criminal cases under 
> -_ section 147 Indian Penal Code. On the 29th December, - 1921, 

the police reported the above facts to the Sub-Divisional 
-:: Magistrate and invited proper orders, whereupon the Sub-Divi- 
t^- sional Magistrate issued an order under section 144 Criminal 

Procedur Code in these terms :— 

* Whereas I have been informed that there isan apprehension 

t- ofa serious breach of the peace between the above mentioned par- 

ties within the boundaries given below, I do hereby under section 

144 Criminal Proceedure Code., pass this order of injunction pro- 

_hibiting any person from going to buy orsell in the said place, 
otherwise he should be dealt with according-to law.” 

The petitioners then shifted the hat toa different plot of land 
but in the same village. The police again reported that: the peti- 
tioners, the 2nd party were holding the Aa? at another place and that 

‘: © the rst party is trying to prevent the sitting (holding) at the hat 
in the village Chak Harharia.” Thereupon the Magistrate passed 
“ afother order on the sth January, 1922, in the following terms :— 
“ Whereas I have been informed that there is an apprehension 
` .ofa breach of the peace between the above-mentioned parties 
regarding holding of a Hat-by the opposite party in Chak Harharia 
he as per boundary given below,—it is hereby prohibited under 
section 144 Criminal Procedure Code, that no person should go 
. to sell or buy any articles in the Chak Harharia, otherwise they 
will be dealt with according to law, Dated this the sth, January 
1922.” ` ` . 
“In my opinion the orders complained of are such as could not 
have been passed under section 144 Criminal Procedure Code. As has 
£ “beèn observed in the case of Ratha! Das Sinha (1), there is a “clear 
77 -distinction between interfering with the rights of private proprietors 
77 with whatever ulterior motive they may do acts which they have a right 
to do and the perpetration of wrongful acts by such proprietors. The 
(1) (1912) 19 C. W. N, 243. 
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= eo. 
CRIMINAL. law as regards preservation of public peace is based upon an appre- 
i02 hension that either certain person or persons arelikely to commit 
fe breach of the peace by their own acts or that éhey are likely to do 
EUR wrongful acts which may occasion other people to commit breach of 


— 


the peace." "These observations apply with particular force to the 

Suhrawardy, F facts ofthe present case. Every person is ordinarily entitled to 

-exercise all rights of ownership on his property, and the holding of a 

. hat on one’s own property is not in itself a wrongful act. The cri 
minal Court assumes jurisdiction to interfere with this ‘lawful exer- 
cise of a person’s right of ownership, when such exercise in its ul- 
terior consequences, and being directed primarily against the lawful 

` exercise of another person's right of ownership, is likely to cause a 
breach of the peace. 4 T 

In the present case no evidence has been gone into and we have 
to proceed on the materials disclosed by the record: Thé petition- 
ers claim exclusive possession of the land on which they want to 
hold the kat. They further intend to hold it on a day other than 

` the day on which the aż of the opposite party’ assembles. Such 
being the case, my opinion is that the Magistrate has no jurisdiction 
to pass an order in the present form prohibiting the petitioners from 
holding their ka/ on any day of the week and on any place within a 
large area. 

Numerous cases have been cited on both sides : most of which 
are based on the peculiar facts of each case. The opposite party re- 
lies on the Full Bench Ruling—Sykuniram v. Meajan. (1). In thate 
case it was argued that a Magistrate acting under section 144 Crimi- 
nal Procedure Code has no jurisdiction to restrain a person frém 

` doing a lawful act on his property. The Full Bench held that a Ma- 
gistrate has such a power where doing of a lawful act may in his opi- 
nion occasion a breach of the peace. In that case the order passed 
was restraining a party from holding a Aa£ on a particular day of the 
week. The same view has been adopted in allthe cases that have 
since been decided out of which special reference may be made to 
the case of Nagendra Nath v. Rakhal Das. (a) In all the case in 
which the order of à Magistrate under section 144 has been upheld, 
it was for restraining a party from holding a Za on a particular day. 
No authority has been placed before us in support of the contention 
that an order like those passed in the present case prohibiting a 
party from ever holding a Aa£ at any place on his own property is 
competent under section. 144 Criminal Procedure Code. But there 





(1) (1872) 18 W. R. Cr. 47. 
(2) (1918) z3 C. W. N. 141. 
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are authorities to the contrary condemning suchan order. In the 
case of Rakhal Dassv. King Emperor (1), noticed above, a Rule 
was issued on the ground that “itis not within the jurisdiction of 
the Magistrate to prohibit the holding of the Aa altogether, he can 
only give some direcilons as to dates etc, as will prevent obstruc- 
tion, annoyance or disturbance to public tranquility temporarily" 
The learned Judges further directed that pending the disposal of 
the Rule, the petitioners in that case would be allowed to open their 
kat on dates other than those on which the Za/ of the opposite 
party was held. In the course of their judgment in making the 
Rule absolute on the grounds on which it was issued, they observ- 
ed, “Now directing à man not to use his property in a lawful 
manner (for the establishment of a kalisa perfectly lawful act) can- 
not, in our opinion, come within the purview of this section. What 
the Magistrate ought to have ordered these people to do is not to 
obstruct or allow their servants in any way to obstruct the public or 
any other person" from attending the rival market if he wished to do 
so. The learned Judges further remarked “an injunction cannot 
be issued not to doa lawful act upon a man's own property." 
Though the last proposition isso broadly put what the learned 
Judges meant to say was that a Magistrate is not competent to 
prohibit the holding of a Aaf by a person on his own property un- 
less he or his men by force or persuasion prevent people from 
attending the other aż. In the present case there is no allegation 
that the petitioners or their men obstructed or attempted 
to obstruct any one from attending the Aa/ of the opposite party. 
According to the police report the breach of the peace was occasion- 
ed by the opposite party coming to the petitioners &a/ and interfer- 
ing With the holding of it and that the further likelihood of a breach 
of the peace lies on the opposite party taking umbrage at the open- 
ing of a new Aa close to theirs and interfering with it. For this state 
of things if any one was to blame it was the opposite party and I 
fail to see that there was any power in the Magistrate or any justi- 
fication for issuing an injunction on the  petitioners against holding 
the aż. Further, the orders complained of virtually prohibit any 
buying or selling in the village because some one may object to it. 
To the above effect is the case of Sidhu Ranjan v. Ramesh 
Chandra (a), where the injunction issüed under section 144, 
Criminal Proceedure Code., prescribed establishing a new Aa/ within 
a quarter of a mile of an old Aa, «s “ there was a probability of a 


(1) (1912) 19 C. W., N. 248. 
(a) (1906) 11 C. W. N, 223. 
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breach of the peace over this matter,” The learned Judges in dis- 
charging the order of the Magistrate observe "«we' are ‘of opinion 
that the object of section 144 is not that” orders should be made 
prescribing the holding of Aa/s indefinitely within a certain area for 
two months.” ‘They suggest that in such cases the proper way of 
preventing a breach of the peace is to proceed according to section 
107, Criminal Proceeduré Code. I think that in the present case 
also that suggestion should be adopted, as I find that the Magis- 


trate is already considering the question of proceeding under that 


section, 

I cannot leave this case without dee that it is not proper 
for a Magistrate to pass an ex parte order under section 144, Crimi- 
nal Procedure Code, and when its propriety or legality is challenged 
to postpone the hearing of the matter from time-to time until about 
the termination of the force of the order. Such matters ought to be 
disposed of quickly in order to avoid unnecessarily encroaching on 
the civil rights and liberties of the subject. 

The Rule is accordingly made absolute and the orders of the 
3oth December, -g21, and 4th January, 1922, passed by the Sub- 
Divisional Magistrate will stand discharged. 


Walmsley, J :—I agree 


A. T. M, Rule made absolute 


' Vor, XXXV.] - HIGH COURT. 
CIVIL' REFERENCE. 
Before Sir. Lancelot Sanderson, Knight, Chief Justice, Sir John 
Woodroffe, Knight, Judge, anà Sir Asutosh Mookerjee, Knight, 
- Judge. 
' EMPEROR 
v. 
TARINI MOHAN BARARI AND OTHERS. 


Fleader, duty of —Fleader abstaining from attending Court~-Just cause of 
complaint.’ ; 
The pleaders have duties and obligations to their clients in respéct of suits 

and other matters, entrusted to them, which are pending in the Court. They 

must co-operate with the Court in the orderly and pure administration of 

justice. ; i 
1f the pleaders think they have a just cause of complaint against a Judge of a 

subordinate Court, they have two courses open to them : to make a representation 

to the learned District Judge or to the High Court. If they deliberately abstain 
` from attending the Court and take part in a concerted movement to boycott the 

Court, their conduct cannot be justified or tolerated. Í 


References under the Legal Practitioners Act. 


The material facts appear from the judgment of the learned | 


Chief Justice. 


Mr. B. Chuckerbutty (Counsel), Babus Akhoy Kumar Banerjee, 
Ram Chandra Masumdar, and Sharat Chandra Roy Chowdhury, 
Drs? Sarat Chandra Bysa&, and Dwarka Nath Mitter, Babus 
Gunada Charan Sen, Upendra Lal Roy, Bepin Chandra Basu, 
Prokash Chandra Pakrasi, Jitendra Nath Sen Gupta, Krishna 
Kishore Bysak, Bhupendra Chundra Guha, Suresh Chandra Taluk- 
dar, Rajendra Chandra Guha and Radhika Ranjan Guha for the 
Ploaders. 


Mr B. L. Mitter (Standing Counsel), Za2ws Dwarka Nath 
Chuckerbutty and Surendra Nath Guha for the Government. 
t l C. A. V. 
The following judgments wero delivered. 
Reference No. 6 of 1921. 
Sanderson, C. J.—This was a Reference by the learned District 
Judge of Dacca, dated thersth August 1921 with which he forwarded 


*References Nos. 6 and 14 of 1921 under the Legal Practitioners Act (and 
Rules Nos, 523,550 to 556,558 and 559 of 1921) made by the District Judge of 
Dacca, dated the 15th August, 1921. 
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a report by the learned Subordinate Judge “of the 4th Court, of 
proceedings taken by him under section 14 of the Legal Practition- 
ers Act, 1879, against one Tarini Mohan Basari, a pleader of that 


‘Court. The report of the learned District Judge in material parts 


was as follows : 

* The circumstances that have given rise to these proceedin?- 
are similar to those that were the occasion of proceedings agains 
ten other pleaders, regarding whom I have, this day, -made a report, 
and I need not re-state, them. It is sufficient to say that Tarini 
Mohan Barari has complied with the resolutlon passed by the Dacca 
Bar Association on the 17th June last, asking its members not to 
appear as pleaders before Babu Pasupati Bose. 

“ The defendant pleader had presented a plaint in the Court of 
the Subordinate Judge which was found to be defective. The 
pleader was called to explain the circumstances, but he refused to 
appear before the Court. The Subordinate Judge accordingly 
ordered the plaint to be returned. The pleader sent a telegram to 
his client to inform him of the order, and the latter, having come to 
Dacca, instructed him to make a petition to the Court for a recon- 
sideration of the order. The pleader, however, refused to do s0, 
and the plaintiff was compelled to appear in Court himself, and later 
on, by a mukhtear. The plaintiff was called as a witness in the pre- 
sent proceeding, and his evidence has been discussed by the Subor- 
dinate Judge. It appears that he endeavoured to screen the pleader - 
and go back on the first statement he made to the Subordinate 
Judge ; but there can be no doubt that his first statement was the 
true one. That his interests: were prejudiced by the pleader’s 
refusal to appear on his behalf is evident from the fact that the 
plaint was ordered to be returned and he had to appear on his own 
béhalf before the Subordinate Judge and, later on, by a mukhtear. 

“ I am of opinion, therefore, that the Subordinate Judge is right 
in his view that the pleader has been guilty of professional miscon- 
duct and should be punished with suspension.” 

The plaintiff's statement referred to in the report is as follows : a 

“JT have come to Dacca on ‘receipt of a telegram from my 
pleader Tarini Mohan Barari. I had seen him on arrival, He told 
me that the Court passed an order on my plaint directing its return. 
1 asked him to appear before the Court and move for a reconsidera- 
tion of the order. He told me that as other pleaders have not 
been appearing, he would not. I, therefore, throw myself entirely 
at the mercy of the Court. I asked him why he did not.explain 
before the Court the state of things, why the suit was triable before 


G 
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the Court. He answered that he and other pleaders were deter- 
mined not to appenr‘in this Court. I have been put to severe loss 
for his conduct." 

- The notice which was served on the pleader was as follows : 

* Whereas it appears that you filed a plaint registered as No. 40 
of 1921 in a form that it was not entertainable by this Court, that 
you did not wilfully appear before the Court though repeatedly 

‘called to explain the circumstances under which it was filed and 
might be entertainable in this Court, that you did not wilfully 
appear to take back the- plaint though directed to do 80 or sign the 
order as required, that you would not wilfully appear before this 
Court on the request ofthe plaintiff for moving th» Court for a 
reconsideration of the order of return passed on account of your 
neglect of duty and whereas your above conduct amounts to grossly 

^improper conduct in the discharge of your professional duty 
as contemplated by the Legal Practitioners Act, section 14, you 
are hereby charged as follows :— 

“1, That.the attitude taken up by you towards the Court is 

: ‘insulting and highly improper. 

* 2, That you did not wilfudy and without lawful excuse 
appear before this Court on behalf of the plaintiff in Suit No. 4o 
and thus put him wrongfully to considerable difficulties and expose 

- him to serious Harm. 
- 3, That you are guilty of grossly improper “conduct in the dis- 
ee of your professional duty as PEREM in section 14 of 
“the Legal Practitioners Act. 

“ You are hereby given notice that the above charges will be 
taken into consideration on 16th July next. " 


The pleader filed a statement containing many contentions. 
` “The only paragraph to which in my- judgment, it is necessary for 
` me to refer under the circumstances, which have happened since 
` the hearing of this Reference was begun, is No. r7 which is to this 
| effect. f : 
“ That this objector believes that the institution of this proceed- 
ing against him is the result of an after-thought and is part ofa 
' series of proceedings instituted against him and certain other mem- 
_ bers’ of the Bar with a view to put them into difficulties .and put 
..pressüré on those’ members who are not inclined to appear in this 
Court from a sense of self respect , ‘artd out of apprehension of being 
insulted i iri Court in consequence of this Court's uniform ill-treat- 
: ` ment of the members of the Bar and particularly the gross insult 
p “offered to Babu Rabindra Nath Chatterjeé, a pleader, by the Court 
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on the Hn June last andas such Hos sroceptings are not 
bona fide. 

It appears that on the rsth June, 1921, an incident had occurred 
in the Court of the Subordinate Judge i in which a pleader, Rabindra 
Nath Chatterjee, was concerned. 

It is not.necessary for me to enter into the details of that in- 
cident at the present moment ; it is sufficient to say that it was con- 
tended on the one side that the learned Subordinate Judge had be- 
haved rudely towards the pleader, while on the other side it was 
said that the pleader would not abide by the order which the learn- 
ed Judge had made and that he persistently and improperly interrup- 
ted and disturbed the learned Judge while he was engaged in hear- 
ing arguments in another case, Ido not intend to express any 
opinion as to the merits of this incident, and I have purposely abs- 
tained from describing the details thereof. 

It appears that on the ryth June, 1921, a resolution ewas passed 
by the Bar Association, which was as follows :— 

“ Considering the fact that the insult inflicted by Babu Pasupati 
Bose, fourth Subordinate Judge, on Babu Rabindra Nath Chatterjee - 
is really an insult to the whole Bar, it is resolved that (A) criminal 
case and (B) civil suit claiming damage not exceeding Rs. 10,000 be 
instituted against the Subordinate Judge and the whole expense be 
borne by the Bar Association and that members be individually re- 
quested not to appear before him any more." 

There is no doubt that it was in consequence of this Resolution 
that the pleader, who is mentioned in the Reference, and other plea- 
ders refused to appear before the learned Subordinate Judge. 

After the learned Standing Counsel had opened the facts ofthe 
Reference, and the hearing had proceeded for sometime, the Court 
intimated to the learned vakil. for the pleader that, even assuming 
that the learned Subordinate Judge was in the wrong with reference 
to the abovementioned incident, as to which the Court expressed nó 
opinion, that could not be any justification for the conduct of the 
pleaders, The result was that the hearing of the Reference was ad- 
journed for a week in order that the learned vakeels appearing for 
the pleaders concerned in this and the other References might con- 
sult their clients, many of whom were not then present in Court. 
At the adjourned hearing the learned vakéel appearing on behalf of 
the pleader, in this Reference; expressed his clients’ regret for the 
course which he had adopted, stating that he recognised that if there 
was a cause of complaint against the learned Subordinate Judge, a 
representation should have been’ made to the High Court. . At the 


` 
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same time the learned vakeel asked that an enquiry should be held 
by this Court into the matter. It was pointed out that this was a 
matter for the Chief Justice and the Judges of the Court and not for 
the Bench sitting to hær the Reference, and that as far as this Bench 
was concerned, the expression of regret could not be accepted, un- 
less it was unconditional and unqualified. The learned vakeel then 
intimated that his expression of regret on behalf of his client was in- 
tended to be complete, and unconditional. 


The learned vakeels, appsaring for the other pleaders, concerned 
in this reference No. 6 of 1921, which involved the Miscellaneous 
Cases Nos. 23, 26, 4t, 44, 45, 46, 29, 37, 22, 31, 25 and 27 of 1921, 
and the learned counsel appearing for the pleader in Reference 
No. r4 of rgar associated themselves with the expressions of regret 
which had been made by the learned vakeel We then intimated 
that in view of these expressions of regret, we did not think it neces- 
sary to proceed further with the hearing of the References and our 
judgment was reserved. 


Having regard to the unqualified expressions of regret which 
have been made to the Court on behalf of the pleaders in question, 
we do not consider it necessary to take any steps upon the Refer- 
ences. 

This however must not be misunderstood. It must not be 
assumed that the Court regards the action of the pleaders as a matter 
of little importance. On the contrary we regard it as a very serious 
matter. The pleaders deliberately abstained from attending the 
Subordinate Judge’s Court and took part in a conc erted movement 
to boycott the -learned Judge’s Court: a course of conduct which 
cannot be justified or tolerated. 


The pleaders had duties and obligations to their clients in res- 
pect of the suits and matters, entrusted to them, which were pend- 
ing in the Court of the learned Subordinate Judge. 

‘There was a further and equally important duty and obligation 
upon them, vfs.: to co-operate with the Court in the orderly and 
pure administration of justice. By the course which they adopted, 


the pleaders violated and neglected their duties and obligations in 
both these respects. 


We desire to make it clear that such conduct cannot and will not 


be tolerated. In this case if the pleaders thought they had a just - 


cause of complaint, they had two courses open to them : to make a 
representation to the learned District Judge or to the High Court. 
They took neither of these alternatives, but they adopted the high- 


407 


Ctvir. 
1922. 
— 
Emperor 
v. 
Tarini. 


Sanderson, C. 3. 


408 


Civi. 


1922. 
v 
Emperor 


s. 
Tarini. 


Sanderson, C. 9. 


THE CALCUTTA LAW JOURNAL. [ Vor, XXXV. 
| Tg 


handed and unjustifiable course of boycotting the learned Subor- 
dinate Judge’s Court. ; 

We have decided to take no further action on these References in 
the hope and belief that the warning, which, we now give, will be 
sufficient to prevent any recurrence of conduct of a similar nature. 

At the same time we desire to make it clear that if our warning 
does not have the desired effect, and if such conduct, as I have re- 
ferred to, is repeated, the conesgnences may be of 2 serious nature 
to those concerned. j 

` The request for an enquiry, which has been mado, will be laid in 
due course before the Court. In this connection itis desirable to 
add that the learned District Judge did hold an enquiry on his own 
initiative, the result of which he reported to the High Court, and it 
is sincerely to be regretted that the efforts, which he made in the in- 


“terests of the administration of justice to bring about an amicable 


settlement of the matter, did not meet with success. e 
The Rules, which are now pending before this Court, will follow 
the event of the Rule, which we have already disposed of, and will 


be discharged. . 
We suggest that the proceedings, which are pending in the 


lower Courts in connection with these matters, should be dropped 


provided that an expression of regret is made by the parties con- 
cerned. 

It is of course a condition of the course mM by this Court in 
these proceedings that the pleaders, if they desire to continue prac- 
tising in their profession, will forthwith resume work ‘in the Court eof 
the learned Subordinate Judge. ` 

Woodroffe, J.—I agree. : 

Mookerjee, J.—I agree. 

A. T, M. ' Rules discharged : 
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| PRESENT : Lord Buckmaster, Lord Carson, Sir John Edge and 
* Sir Lawrence Jenkins. 


ES PANDURANG KRISHANAJI 


v. 
MARKANDEYA TUKARAM AND OTHERS. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, 
' CENTRAL PRovINCES.] 


, Registration—Registered agreement between co-sharers in a village to transfer ` 


their shares in certain event—4Agreement sined only by the transferee but 
Presented for registration by one of the transferors—Unregistered leiter 
from transferors evidencing arceptance of terms of agreement and admitting 
the happeming of the event—Admissidility—Indian Registration Act (XVI 
of 1908,) sections +7, 49— ee FONAN of deed—Indian Evidence 
Act (Lof 187a)s 115. 


Attestation of a deed by itself does not estop any person frem denying any- 


thing except that he has witnessed the execution of the deed. Knowledge of the 
„contents of the deed ought not to be inferred from the mere fact of the attestation, 
_though an attestation may take place in circumstances which would show that 
` the witness did in fact know of the contents of the deed : Banga Chandra Dhur 


Biswas v. Jagat Kishore Chowdhuri (1) referred to. 


The appellant and his two uncles were co-sbarers in certain villages, of which 


“the appellant was the registered proprietor. A deed of settlement signed by the 


appellant and addressed to his two uncles provided that the appellant was to 
manage the villages taking a salary and paying the expenses, that, if there was a 
loss, the uncles should make good the amount in respect of their shares on demand 
and that, in case of default, the uncles should lose their shares in the villages. This 
deed was presented for registration by one of the uncles and duly registered. 
In the years following, there was loss in respect of one of the villages. Ona 
demand by the appellant, the uncles wrote a letter to him that -be was liable for 
the profit or loss acerued or accruing, that they were not to take shares and pay 
the loss and that he might manage as he liked. Subsequently the uncles 
transferred their shares in the village in question by a deed which the appellant 
attested as a witness : k 


Held, (1) that, although the deed of settlement was only signed by the 


. appellant, the arrangement made under it wasa perfectly valid one according to 


Hindu law asit was accepted by the uncles and acted upon by the appellant, 
even although the document was not in fact ‘signed by the persons to whom it 
was addressed: (3) that the subsequent letter did not require registration as it 
was not an instrument of transfer but whs only a piece of evidence showing that 
the uncles accepted the terms in the earlier deed of settlement and admitted that 
the condition upon which the first agreement was to operate had'in fact arisen, 


(1) (1916) L. R. 43 LA. 2493 LL, R. 44 Calc. 186 24C. L.J. 487. 
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and (3) that the appellant was not estopped in denying that he was a party to: 
the subsequent transfer by the uncles as there was no proof of his knowledge of 
the contents of the document he attested. . 

Appeal from a decree and a judgment of the Court of the Judi» 
cial Commissioner, Central Provinces, reversing a decree of the 
and Additional District Judge, Amraoti. - 

The suit was instituted by the first respondent against the 
appellant and others for partition and possession of a 8 anna share 
in a village. The facts are sufficiently set out in their Lordships’ 
judgment. 


The District Judge dismissed the suit but on appeal the Judi- 
cial Commissioner passed a decree directing partition and posses- 
sion. Hence the present appeal. 


Dube for Appellant: The Judicial Commissioner was wrong 
in thinking that the appellant was estopped : Banga Chanira Dhur 
Biswas v. Jagat Kishore Chowdhuri (1). d 


The letter of April 11, 1910 did not affect title to the property ; 
the appellant's title was established by the earlier deed of settle- 
ment. The letter is admissible in evidence to show that the uncles 
accepted the terms of the settlement and admitted that the event | 
referred to therein had occurred. (S. 49 of the Indian Registration 
Act). 


The appellant and his uncles acted upon the terms of the settle- 
ment and the letter for a long time and effect must be given to it 
apart from technicalities: Mahomed Musa v. Aghore Kumare» 


, Ganguli (2). 


The appellant's attestation of the deed does not estop him from 
denying that he knew its contents or consented to them. 


De Gruyther, K. C. and Parikh for Respondents: There, 
is evidence that .the appellant attested the deed knowing 
its contents and his attestation led the transferee to believe that he 
consented to the transaction. The transferee was a Jona fide pur- 
chaser. The attestation amounts to a representation by which the 
appellant was estopped: Sarat Chandra Dey v. Gopal Chunder 
Laka (3). 

Apart from the letter of 1919, there was nothing to show that 
the uncles had relinquished their shares. The letter is useless in the 


e 
(1) (1916) L. R. 43 I. A. 2495 L Le Re 44 Cale. 186; 24C. L. J. 487, 
(2) (1914) L. R. 42. 1. A. 1 ; I. L. Re 42 Calc. 801 ; 21 C. L. J. 331. 
(3) (1892) L, R, 19 1. A, 203 5 I. La R. 20 Calc. 296. 
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absence of registration, for purposes of evidence. It is not admissi- 


ble without registration. The deed of transfer provided for transfer. 


of all the villages. 

Dude replied. M 

The judgment of their Lordships was délivered by 

Lord Buokmaster.—The plaintiff in the suit out of which this 
appeal has arisen is the first respondent. His plaint asked that a 
joint estate in certain property known as Mauzah Khandal should be 
partitioned, and that it might be declared that he was entitled to an 
8-anna Share i in the property. The suit was dismissed by the. District 
Judge of East Berar, “but was granted in the Court of the Judicial 
Commissioner, The respondent’s title rested on two deeds, the first, 
dated the 2nd February, 1914, by which two grantors, Kanhoba and 
Vishwanath, the sons of Raghu, purported to convey the property in 
question to oneHari Govind Damle for Rs. 9,100. and the second 
dated the 26fh June, 1914, by which Hari Govind Damle conveyed the 
same parcels to the said respondent for Rs. 15,000. So far as the 
documentary title is concerned, it is complete, and if in fact Vishwa- 
nath and Kanhoba had the right to convey the two shares covered 
by the deeds of the and February, 1914, there could be no answer to 
the respondents! claim. The first question that arose in the suit 
and remains for decision upon this appeal is whether those two signa- 
tories possessed that right or no, and the second whether if no such 
right existed, the appellant was estopped from setting up thé defect, 
“The dispute arises in these circumstances. The village in question 
was originally part of the joint estate of a joint Hindu family, which 
had separated before 1906, leaving this village undivided. The joint 
family had been constituted by the four sons of Raghu, The eldest 
of these, Krishna, died before the separation. The appellant Pan- 
durang was one of the sons of Krishna, and so also were the second 
and third respondents. The other respondents, with the exception 
of No. 8, were descendants of two of the dead sons of Krishna, and 
respondent No. 8 Musummat Sakhubai represented Luxman, the 
second son of Raghu, who was also dead. The two other sons of 
Raghu were, as has already been stated, Kanhoba and Vishwanath, 
who were each entitled to a one-fourth share. 


` Pandurang was the registered holder of the land. In 1906 dis- " 


putes, with the exact nature of which their Lordships are unacquaint- 
ed, had arisen between him and the other joint members. Accord- 
ingly on the 8th September, 1906, a document was executed which 
has given rise to the question that has now to be determined. It 
was stated to be ‘a deed of settlement by Pandurang in favour of 
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Kanhoba and Vishwanath and Sakhubai, the Widow of Luxman, and 
it took the form of ‘a statement made by Pandurang to his two 
uncles. It sets out their relationship to him, that a partition has 
been effected between them and him in respect of the ancestral pro- 
perty, and that only certain ancestral izara villages remain, of which 
Mauzah Khandal is one. It continues by referring to the fact that 
disputes had often arisen and tended to arise between themand him- 
self, and it then proceeds to pat forward the terms of the settlement. 
The-effective part of those terms is this, that he,. Pandurang, will 
manage in future all the village affairs and take Rs. 180 per annum 
as his salary and remuneration for doing it ; that he will pay the ne- 
cessary expenses, and that if the villagé profits were not sufficient to 
meet the expenses and there might be a loss, his two uncles should 
pay on account of the loss in proportion to their shares. It thencon- 
cludes in this way : “If you raise contentions in future in respect 
of the loss, they shall not be heard, and you shall be ‘held to have 
lost, under this vyavastha patra (deed of settlement), your shares in 
the villages. The shares shall, however, be lost if the losses are de- 
manded and not paid inthe presence of the panch." It finally 
refers to a suit pending between himself and his uncles in respect of 
the villages, and states that it has been compromised under the 
settlement. That document was signed by Pandurang alone, but 
it was presented for registration .by Vishwanath, one of the two 
uncles of Pandurang, and registered accordingly Nothing 
appears to have been contained in the document affecting Sakhubai, 
and her only defence to the suit is a statement that Pafid- 
urang is estopped from disputing the sale deed of the 2nd February, 
1914. Putsuànt to the arrangements made in that agreement, Pan- 
durang continued to manage the estate and to make the payments. 
It must also be assumed that the civil suit wa$ compromised. It 
appears that in the course of management there was a loss in respect 
of this particular village, Mauza  Khandal The other villages, 
although the exact accounts have not been produced, apparently 
roughly balanced, but as to Mauza Khandal there was, in 1910, a 
loss for the four years of a total of Rs. 1,069. The fact that this 


. loss had been incurred: was mentioned to the two uncles of Pandu- 


rang, and a letter to him in the handwriting of Vishwanath was 
drawn up on the rıth April 1910, and signed by both of them in 
these terms ; “ You have demanded from us Rs. 333-1-3 pies (rupees 
five hundred and,thirty-three, one anna and three pies) found due 
on account of loss.in Khandal Izara for four years from 1907, But 
we cannot pay tbe same, - You are therefore liable for the profit or 
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loss which accrued ujftill now and may accrue in future, We are 


not to take a share and pay the loss. You may make a management, 


as you like." A ; 

It was not registered. The arrangements evidenced by those 
two documents would be sufficient for the purpose of conveying the 
shares of Kanhoba and Vishwanath to Pandurang, but the real 

' argument that has been brought before this Board against that effect 
being given to these transactions is-that the first document was not 
formally signed by Vishwanath and Kanhoba, and that the second 
document was not registered and therefore could not be given in 
evidence. Their Lordships think that both these contentions fail. 
With regard to the first, the arrangement was a perfectly good one 
according to Hindu law, if accepted by Vishwanath and Kanhoba 
and acted upon by Pandurang, even although the document was not 
in fact signed by the persons to whom it was addressed. That 
Pandurang did act upon it is beyond dispute. The only 
question that follows is whether the subsequent letter was an 
effective instrnment necessary for the purpose of transferring the 
property, or whether it was only a piece of evidence not constituting 
acceptance of the earlier proposal but showing that it had been 

accepted and that Viswanath and Kanhoba, admitted that the con- 

` dition upon which the first agreement was to operate had in fact 
arisen. Their Lordships think that the latter is the true interpreta- 
tion. The document itself contains no statement of conveyance or 
release. It repeats that Vishwanath and Kanhoba are not to take 
a Share and pay the losses because they are unable to do so, and 
read, as it must be read, as a sequel to the earlier document 
which had been drawn upon in 1906, it is a recognition that the 
share will pass as that document provides. There was consequently 
no need for its registration. 


Itisthen urged that in point of fact the original document 


dealt with the share in all the villages as one, and the evidence 
goes to show that the only village with regard to which the accounts 
were placed before Vishwanath and Kanhoba was the village of 
of Mauza Khandal, to which alone the letter relates. Their 


Lordsbips think that there is no weight in this contention. There . 


would be no reason, even onthe original agreement, to prevent 
the parties dealing with the one village instead ofthe three. The 
terms are clumsily expressed, and the letter merely shows that all 
parties accept the interpretation of the earlier document as per- 
mitting each share to be dealt with individually instead of all being 
necessarily grouped together. It is therefore not surprising that 
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this contention does not appear to have. beer? raised at any time 
prior to the actual hearing before their Lordships. 


There remains the matter which; so far aş can be gathered ‘from 
the judgments i in the Courts from which this appeal has proceeded 
has been the real controversy, and that is that whatever be the true 

effect of the transaction Pandurang is estopped from setting it up 
against the respondent. The first estoppel that is put forward, 
which was undoubtedly the estoppel upon which the real issue 
was taken, was said to arise by virtue of the fact that Pandurang 
had himself attested the first deed which had been executed on the 
and February, 1914, conveying the property to Damle. The issue 
is framed in these words: “Is defendant No. `I (ge. Pandurang) 
estopped from questioning the right title and interest of defendants 
Nos. gand ro (ie. Vishwanath and Kanhoba) in the property 
transferred under the sale deed dated the and Februawy, 1914, on 
account of the fact that he attested that deed.” And then a further 
issue is raised as to whether he attested with knowledge and con- 
sented to the transfer. Before their Lordships consider the circums- 
tances in which that attestation took place, they think it is desirable 
to emphasize once more that attestation of a dee! by itself estops 
a man from denying nothing whatever excepting that he has witness- 
ed the execution of the deed. It conveys, neither directly nor by 
implication, any knowledge of the contents of the document, and it 
ought not to be put forward alone for the purpose of establishing 
that a man consented to the transaction which the document effects. 
It is, of course, possible, as was pointed out by their Lordships in 
tbe case of Banga Chandra Dhur Biswas v. Jagat Kishore Ghow- 
dhuri (1), that an attestation may take place in circumstances 
which would show that the witness didin fact know of the 
contents of the document, but no such knowledge ought to be 
inferred from the mere fact of the attestation. Their Lordships 
think that a mistake has arisen in this case, not for the first time, 
from assuming that attestation carries some greater weight. In the 
present instance the learned District Judge says in his judgment at 
page 47 :— i T. 

My impression is that Pandurang did not understand the natüre 
of the consequences that may accrue from his conduct and what 
interpretations would be put upon the fact of his signing the deed as 
an attesting witness. I therefore hold that the defendant Pandurang 
is not estopped from raising the question that he was not bound by his 


(1) (1916). L. R. 43. T. A. 249. 
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mere signature to show that he consented to the result that he was 
not entitled to them. 

That is the wrong way of approaching the question. Pan- 
durang is not estopped by his mere signature unless it can be 
. established by independent evidence that to the signature was 
attached the express condition that it was intended to convey some- 
thing more than a mere witnessing of the execution, and was meant 
as involving consent to the transaction. The statements made by 
the learned Judicial Commissioners at page 61 of the record are 
even more startling, and they appear to show that the error as to 
the effect of attestation must be very widespread. They state there: 
“The mere attestation of a sale deed does not work an estoppel 
unless it is pleaded and proved that such attestation has induced 
a belief followed by action”. Estoppel does not arise from any such 
circumstance. As already stated, attestation itself does not effect 
it, nor does the belief of other parties as to the meaning of attes- 
tation affect the man who has placed his signature as a witness, 
unless it can be established that he knew that that beiief would 
arise, and signed with that intent. A similar statement is to be 
found later on in the judgment, where the learned Judges say :— 

“We think that attestation by a person who has or claims any 
interest in the property covered by the document must be treated, 
in the absence of any evidence to show that he was tricked into 
making the signature, prima facie as a representation by him that 
the title recited in the document is true and will not be disputed 
by him as against the obligee under the document.” 

Their Lordships are bound to point out that that is an entire 
misapprehension of the law of estoppel, and that if that misappre- 
hension be not corrected, much mischief may be done in the ad- 
ministration of justice in India. They think it well to recall the 
precise words in which estoppel is defined in the Indian Evidence 
Act of 1872, section 115, which is in these terms :— 

“When one person has, by his declaration, act or omission, 
intentionally caused or permitted another person to believe a thing 
to be true, and to act upon such belief, neither he nor his representa- 
tive shall’be allowed, in any suit or proceeding between himself and 
such person or his representative, to deny the truth of that thing." 

If the clear rule there laid down had been observed, the dffi- 
culties which have embarrassed this case would not have arisen. It 
is then said that attestation in this particular case had greater weight 
because of the circumstances associated with the execution of the 
deed. Those circumstances, when they are carefully examined, 
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amount to this: That it is alleged that Pasdurang knew of the 
deed's contents ; that he was warned against signing it; that he 
said he did not mind signing it because he had no objection, and 
that there were circumstances from which if is possible to infer 
that he in fact consented to the sale. No one of these suggestions 
was put to Pandurang himself and their Lordships are unable to 
draw that inference from the other evidence. There can be no 
doubt .that in rgro Pandurang bad obtained a formal acknowledg- 
ment of the fact that the condition under which his title to these 
two shares arose had in fact taken place. He must be assumed 
to have known that his right was then established, subject to what- 
ever argument might be raised as to the question of registration, 
which obviously was not in the mind of either of the parties. He 
thought that the property was worth some Rs. 4, 009, it was to be 
sold for Rs. 9,100, and the whole of the right and interest that 
arose to him by virtue of the fact that the Rs. 533 that were owing 
to him had not been paid was to disappear; he was to get nothing 
whatever out of it, and he was to relinquish the right to which the 
non-payment of the monies had given rise. It seems to their Lord- 
ships impossible to think that in such circumstances a man could 
have attested a deed for the purpose of relinquishing for no con- 
sideration whatever a right which, upon the face of the document, 
would have been one of great value.- Their Lordships do not think 
that the evidence that Pandurang knew of the contents of'this deed 
and attested for the purpose of evidencing his consent can be 
accepted, and the burden of establishing that contention lay upon 
the plaintiff. If in fact there be a practice, as is suggested from the 
evidence, that when the consent of parties to transactions is required, 
it can be obtained by inducing them by one means or another, to 
attest a signature of the executing parties, the sooner that practice 
is discontinued the better it will be for the straightforward dealing 
essential in all business matters. . ; 

Their Lordships therefore think that this estoppel has not been 
made out, and for the reasons already given they think that this 
appeal ought to be allowed. The judgment in the Court of the 
Judicial Commissigner should -be reversed and the suit dis- 
missed with costs, the appellant to have his costs of this appeal and 
in the Courts below, and they will humbly advise His Majesty to 
this effect. ° < 

Barrow. Rogers and Nevill : Solicitors for Appellant. 

E. Dalgado : Solicitor for Respondents. 


K. V. L N. Appeal allowed, 
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PRESENT : Lord Buckmaster, Lord Atkinson, Mr. Ameer Ali 
and Sir Lawrence Jenkins. 


NATHU KHAN AND OTHERS, 
e 
v. 
THAKUR BURTONATH SINGH AND OTHERS. ` 


{On APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL]. 

Refund, right to— Transfer of Prcperly Act, (V of 1882), section 55, sub-sections 
() (gh (a) —Froferty sold free from encumbrances—Purchaser's right to re- 
fund of monies paid by him towards previous encumbrances. , 

A purchaser of immovable property is entitled to a refund of all monies paid by 
him either for redemption of the mortgages existing on the property purchased by 
him at the date of such purchase, or for purchase of the property on sales under 
such mortgages, or to prevent such sales, 

Case in which the successful appellants are deprived of costs as they have 
failed to place before the High Court the section of the Transfer of Property Act 
which entitled them to the relief claimed. 

Appeal from a decree of the Calcutta High Court (Chaudhuri 
and Newbould, JJ.) reversing a decree of the Subordinate Judge of 
Hazaribagh. 

The appellants purchased midi mouzahs in the zemindari of 
Bagdo, from one Lakhpat Nath in 1904. The purchase deed con- 
tained the express declaration that the property was sold free from 

‘all encumbrances. But there were in fact certain encumbrances 

existing on the property at the date of the purchase. The vendor 
sbld certain other properties to the first defendant to pay these en- 
cumbrances. but they were not paid. On the mortgagees who held 
the prior charges taking steps to realise their securities by sale, the 
first appellant paid certain sums to them in order to clear the pro- 
perty. The appellants instituted the present suit to recover the 
amounts paid by them from the first defendant and their vendor or 
from their properties. 

The trial Judge decreed the claim of the appellants, but on ap- 
peal the High Court allowed the appeal and dismissed the suit on 
the ground that the appellants were not compelled to make the pay- 
ments to avert the sale, Hence this appeal. 

Kenworthy Brown for Appellants :—Section 5 5 of the Trans- 
fer of Property Act clearly lays down the duties of the vendor. The 
payments were made by the appellants to prevent the sale of the 
purchased property. The appellants are bound to redeem and pay 


the prior mortgagees. Section 69 of the Indian Contract Act is also— 


referred to. 
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Respondents did not appear. - 


The judgment of their Lordships was delivered by 


a 

Lord Buekmaster.—On the 6th Septensber, 1904, one Lakh- 
pat Nath sold to Nathu Khan, Girab Ali Khan, Badhan Khan and 
Ramzan Khan, three mouzahs, situate in the zemindari of Bagdo, at 
the price of Rs. 19,000. Nathu Khan is dead and his representa- 
tives together with the other purchasers are the present appellants. 
The purchase price was to be discharged by the cancellation of cer-- 
tain debts due from the vendor to the purchasers and as to the balance 
in cash, The purchase deed contained the express declaration that 
the property was sold free from incumbrances and consequently by 
section 55 (1) (g), sub-section (2) of the Transfer of Property Act 
the vendor must have been deemed to contract with the buyers that 
he bad power to transfer the property so sold, and consequently that 
the property was free from burdens, In truth there were existing 
upon the estate considerable charges and it appears that the vendor 
recognising this fact and being anxious to secure their liquidation on 
yth September, 1904, entered into an arrangement with one Bindesri 
Charan. This took the form of a sale by the vendor to Bindesri 
Charan of another estate for a sum of Rs. 82,200, the purchase price 
to be discharged by the payment of a considerable number of debts, 
which included amongst others those owing upon the property al- 
ready sold to Nathu Khan and his co-purchasers. Had Bindesri 
carried out the terms of that arrangement no dispute would have arisen, 
but unfortunately he did not and as the mortgagees who held the 
prior charges upon the property sold to Nathu Khan and others pro: 
ceeded to extremities and took steps to realise their securities by sale, 
Nathu Khan, apparently alone but probably on behalf of all the pur- 
chasers, paid three separate sums of Rs. 4,287, Rs. 37,090 and 
Rs. 4,646 in order to clear the property, and no part of these moneys 
had been repaid to them. About these facts there appears to be no 
doubt, for although the High Court from where this appeal proceeds 
appears to have doubted whether the property was actually subject 
to an effectual order for sale, yet the fact that it was subject to the 
mortgages appears reasonably clear. After the payments had been 
made, Nathu and his co-purchasers ‘instituted a suit against Bin- 
desri, Lakhpat, who was defendant No. a to the proceedings, and 
others, asking for the recovery of the sums paid against the proper- 
ties and persons of the defendants.” The plaint was a clumsy docu- 


_, ment, and the suit as against Bindesri was misconceived, for the 


plaintiffs were no parties to the deed of 7th September, 1904, and no 
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trust was thereby created in their favour. The real case was a per- 
sonal claim against Lakhpat, and this isin fact included in the 
general confusion of the suit. A subsequent suit was also brought 
by Lakhpat Nath agaipst Bindesri Charan and Nathu Khan and his 
co-purchasers and others to obtain rescission of the sale of 7th S p- 
tember, 1904, on the ground that Bindesri Charan had wholly failed 
to comply with the obligations that he undertook for Nathu Khan ; 
the purchaser was made a party to this suit which was compromised 
before trial and the compromise became incorporated in a decree 
under the seal of the Court of the 2oth July, 1908. It is unfor- 
tunate that this decree is couched. in language which renders it ex-_ 
ttemely difficult to give a fair grammatical construction to all its 
terms, but their Lordships think that none the less its purpose is 
clear and the obscurity is doubtless due to the fact that it repre- 
sents the actual agreed terms of the parties which have not been put 
into plain legal phraseology. The decree provides for the return of 
the properties sold to Bindesri, subject to a condition expressed in 
the words :— 

“ That in case the defendant No. 2 becomes liable to Nathu 
Khan and others (plaintiffs in suit No. 122 of 1907), in the final de- 
cree in that suit, that sum will be payable by the plaintiff to those de- 
fendants, and the property which is the subject of this suit will re- 
main charged with this debt payable to those defendants." 

The effect of this order was as follows: that if Lakhpat Nath, 
who, notwithstanding the fact. that he was plaintiff, because he 
was defendant No. 2 in suit No. 122 of 1907, is referred to as the de- 
fendant No 2 becomes liable to Nathu Khan and others who are the 
plaintiffs in the suit No. 122 of 1907, in the final decree of that suit, 
that sum—that is.the sum for which hé is liable—will be payable by 
him Lakhpat Nath to Nathu Khan and others and the property the 
subject of the present suit will remain charged with the debt pay- 
able to those defendants. The confusion in this decree is due to 
the fact that while it refers to the suit instituted by Nathu Khan 
against Lakhpat Nath and others to obtain a declaration of liability, 
it introduces the description of the parties alternately by virtue of 
their capacity in that suitand their capacity in the suit which is 
being compromised, with the result that the same person becomes 
the defendant and the plaintiff in the same sentence. Their Lordships 
having carefully studied the language of the decree are satisfied that 
the interpretation that they have’ placed upon itis correct and in- 
deed it is the only interpretation that could give reasonable effect to 
the claim that Nathu Khan possessed against Lakhpat Nath at 
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P. C. the time when the suit was set on foot. The suit referred to | ‘as 
igar. No. 122 of 1907 was the suit brought’. by Nafhu Khan and others 
nd asking for relief against Lakhpat Nath in respect of payments to 

» which reference has been made and it is the,suit out of which this 
Burtonath. 


appeal has arisen. Lakhpat died before this suit came on for hear-: 
Lord, Bushmaster, ing, his heir was added in his place, and the learned Subordinate 
i Judge held that as he derived benefit from the payments made: by: 
the plaintiffs, it was equitable that the plaintiffs must be recouped, 
and he ordered sale of the properties that had been sold to Bindesri, 
if the amount were not paid. 

Upon appeal the High Court held that the plaintiffs were not- 
compelled to make the payments to avert the sale and that they 
were not entitled to any relief. 

Their Lordships find it difficult to accept the view that purchas- ` 
ers of a property are not compelled to pay off mortgagees who have 
obtained decrees for sale, even though asale is not mumediately 
threatened, but it appears there were questions about the nature of 
the sales not explained to their Lordships which may have e 
misunderstanding on this head. 

The present appellants are themselves responsible for what oc- 
-curred, for there would have been no difficulty in obtaining relief 
had the section of the Transfer of Property Act to which attention 
has been cal ed been placed before the Court. It is plain from that 
section that as Lakhpat Nath had bound himself to deliver the pro- 
perty free from incumbrances, and had only delivered it subject to 
the charges which Nathu paid. Lakhpat was therefore liable for the 
monies paid by the purchaser in order. to clear his title. If that. . 
simple view had been presented.to the Court of first instance anel to 
the High Court their Lordships se& no reason to doubt-that the © 
matter need not have.proceeded as far as this Board ; but the Courts 
below appear to have been confused with the effect of what had taken 


place and. they do not seem to have had their attention directed . 


either to the statute or to the decree although the compromise was _ 
mentioned It may be that as the decree was made after this suit - 
was instituted, its execution might have been a difficult matter in the: 
‘present: proceedings, but with that their Lordships do not intend in^ 
any way to interfere. All that they think the appellants here are 
entitled to is (a),a declaration that in the circumstances ‘Lakhpat `` 
Nath did become liable ‘to. Nathu Khan for the monies paid by 
Nathu Khan either for redémptior! of the niortgages. existing on the - 
.property purchased. by him on.the.kobala of the 6th Septémber, .. 
“1994; ht the date of such purchase, or for.purchase ofthe propértiés <: 
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on sales under such mortgages, or to prevent such sales ; and (2) P. C. 

that the person mentioned in the decree of the 2oth July, 19c8, as ipat: 

the defendant No. 2 wes intended to be Lakhpat Nath. Their Lord- Naihu 
-sbips for these reasons will humbly advise His Majesty that the v. 


judgment appealed from should be set aside and the decree of the i Burtonath. 


learned Judge of-first instance be modified by the introduction of Lord Buckmaster. 
the above declaration that Lakhpat was liable to the plaintiffs in the pi 

suit for the monies paid under either of the above beads, and if any 

dispute exists as to such payments an enquiry must be directed to 

ascertain the facts. The appellants will have their costs in the 

Courts below. There will be no costs of the appeal. 


Pugh & Co.: Solicitors for Appellants. 
KY LN. f Appeal ailowed. 


Present: Lord Euckmaster, Lord Atkinson, Lord Carson, Mr. 
Ameer Ali and Sir Lawrence Jenkins. 
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KASTURBHAI MANIBHAI AND ANOTHER, PU oe M 


(ON APPEAL FROM THE HICH COURT oF JUDICATURE AT BOMBAY.) 
: d 


Lease-- Land of a religious endowment—Rent note—Construction— Permanent 
tenure—dhebat’s pumers—Long lapse of time— Presumption of validtty— 
Character and extent of dispute—Pas ty, duty of. 


A léase of 5% acres of land granted on the ryth June, 1756, to a named per- 
son for a defined religious purpose, was evidenced by a rent note of 1824, which 
provided for a payment of Rs. 40 & year asrentto be paid to the Sadhu. who 
performed the worship at the temple of: the deity, and if the rent was not paid, 
the lessee should be at liberty to remove the structures which he may bavo placed 
upon the property and also the trees: and seeds, From 1826 down to the 
time when , the present - dispute arose, the tenants have been in continued 
and undisturbed possession of this land at the original rent, and no act was done or 
any document signed which suggested that during the whole of that period cither 
one party or the other regarded the right oé the tenants (respondents; as anything 
short of permanent. The lessees sublet the property in 1872, 1883 and 1900 for 

` substantial periods of years at increased rents, and the léssors never raised any 
objection as to their right to ‘make such grants or to remain in occupation until 
the present time : 


1442 
P. C. 


1921. 
M 


Magniram Sitaram 
v. 
:Kasturbhai, 


THE CALCUTTA LAW JOURNAL. [Vor, XXXV 
e 

Held, that the memorandum of 1824 was intended to record a transaction by 
which a permanent right to occupy was conferred upon tre respoadent’s pre- 
decessors in title. e 

The disability of a shebait to make a permanent grant is not absolute. 
Where a long time has lapsed after the grant, between the alienation and the 
challenge of its validity, it must be presumed to have been made in circumstances 
which would validate the grant beyond the life of the grantor: Chockalingam 
“Fillai v. Mayandi Chettiar (1) approved. 

The parties should define at the earliest moment and in the simplest forms, 
the exact character and extent of the dispute which is going to be made the sub- 
ject of litigation. 

Appeal from a Ad Ebeg and decree of the High Court at Bom- 
bay affirming a decree of the District Judge at Ahmedabed, which 
reversed a decree of the Additional Subordinate Judge at Ahme- 
dabad. j : 

. The suit was instituted by the appellant to recov&r possession 
of certain lands from the respondents as tenants from year to year. 
The respondents claimed to hold under a permanent lease. The 
facts are fully set out in their Lordships’ judgment.” —— 

The trial Judge decreed the claim. The District Judge dismiss- | 
ed the claim on the ground that the respondents held under a per- 
manent lease. The High Court affirmed the decree of the District 
Judge holding that there was no question oflaw to be made the 
subject of a second appeal. Hence the present appeal. 

Upjohn K. C. and Raikes for Appellant: The rent note of 
1824 provided for an yearly rent; it evidences only a tenamcy 
from year to year ; it cannot be construed as à parmanent lease : 
Bilasmoni Dasi v. Sheo Pershad Singh (2); Toolshi Pershad 
Singh v. Ram Narain (3). The person who granted the lease was a 
shebait, having only limited interest: Shsdessouree Debia v. 
Mothooranath Acharjo (4). 

If the document is construed as a permanent lease, it is not 
valid beyond the lifetime of the grantor who was the abba 
Vidya Varuthi v. Baiusami Ayyar (4). 

De Gruyther K. C. and Parikh for Respondents: On a proper 
construction of the lease, it.was a permanent lease : Upendra Krishna 
Mandal v. Ismail Khan (6); Nabakumari Debi v. Behari Lal (7). 

(1) (1856) I. L. R. 19 Mad. 485. " 

(a) (1882) L- R. oI. A. 33; I. L; R, 8 Calc. 664. 

(3) (1885) L. R. 121. A. 205 (214) ; I. L R. ya Cale. 117, 

(4) (1869) 13 M. 1. À. 270 ; 13 W. R. P. C. 18. 

(s) (1921) L. R. 48 I. A. 303 (327). 

(6) (1:04) L. R. 31 I. A. 1445 L L. R. 32 Calc. 41 

(7) (1907) L. R. 34 1, A. 1fo 31, L. R. 34 Cale. 902 : 6 C. L, J. saa, 
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- &shebait is not altogether prohibited from granting a permanent 
lease 5 he may do so for legal necessity. Having regard to the 
long lapse of time sirfce the grant of the lease, it is to be presumed 

` that it was granted for legal necessity : Murugrsam Pillai v. Manicka- 
vasaka Pandara (1); Chockalingam Pillai v. Mayandi Chettiar (a). 
The decree of the High Court is right. There was no question of 
law and hence no right of second appeal under section 100 of the 
Civil Procedure Code of 1908. 


Raikes replied; 
- The judgment of their Lordships was delivered by 


-Lord Buckmaster: Their Lordships have come to clear opi- 
nion upon the merits ofthe appeal, and as it relates to the posses- 
sion of land, they will not reserve the expression of the advice that 
they. will tender to Bis Majesty. 

The appellant is seeking to obtain possession of à piece of land 
some 5% acres in extent, that is situated near the Delhi Gate of 
the city of Ahmedabad. That the respondents are in possession 
by themselves or their tenants is not in dispute ; it is indeed the 
foundation of the appellant's claim, for the proceedings out of 
which this appeal has arisen were instituted by the appellant as 
plaintiff claiming to recover possession of the property upon the 
ground that the only right of the respondents is as tenants from 
year to year, a tenancy which had been duly determined. by notice, 
^r in the alternative, that the conduct of the respondents rendered 
it unnecessary that the appellants should take any further steps to 
seeure its determination. 

The land in question "was granted. on the 17th June, 1756, to 
one Sultansingh Marajji for the deity of Shri Ranchhodji ; in other 
words, the grant was a grant to a named person for a defined reli- 
gious purpose. 

On the and February, 1824, this land was dealt with by way 
of lease ; the document recording the transaction takes the form 
of a recognition by the tenants of the rights that have been granted 
and its informality.is largely responsible for this dispute. It states 

.thatitisa rent note given to the wife of Sultansingh Marajji, the 
grantee under the original grant ; that the tenant has taken the field 
and well for making a garden, and that in respect thereof Rs. 40 a 
year is to be paid. There then follows an important provision. 
The money is to be paid, not to the lady who made the grant, but 


da) (1917). L. R. 441. A. 98 ; L Le R. 40 Mad. 402 ;25 C. L. J. 589. 
(2) (1896) L L. R. 19 Mad. 485. 
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to the Sadhu who performed the worship at thé temple of the deity, . 
and the explanation of that is to be found in later clauses of the. 


deed, by which it appears that one Bawa Kisandgs, who had undoubt- 
edly some 'official capacity in connection with the temple, had 
borrowed money from the lessee, and the amount of that loan being 


Rs. 95, the lease provides for its tiquidation by the lessee retaining | 
Rs. ro a year until the discharge took place. There is also a provi» . 


sion that if the rent is not paid, the lessee should be at liberty to 
remove the structures which he may have placed upon the property, 
and also the trees and seeds. Their Lordships think this means 
that, in the event of the rerit not being paid re-entry will be possible, 


and that if reentry is attempted the permanent structures which . 


the lessee has erected may be removed by him. There are no 
words whatever in the document that suggest any o.her right of 


: re-entry on the part of the lessors, nor is there anything in he actual _ 


language that gives much assistance in determining what the effect 
of the document might be. It has been argued that the object 
of taking the lease, which is said to be the making of a ** wadibag," 


renders some assistance, as the meaning of wadibag is a garden, . 


which it was intended to use for the purpose of adding there oa 
house, and that in'consequence the grant was for bui'ding purposes, 
Their Lordships cannot, however, find anything that will give them 
any materialassistance in this or any of the descriptive words. All 
that can be said is that there are two constructions, and no third, 


to which the document lends itself ; the one that the tenancy recog, . 


nised was a tenancy from year to year; the other that it was a per- 


manent lease, which could only be terminated by non paymentof . 


rent. After this lease had been granted, "certain buildings were un- - 


doubtedly erected upon the land. What the nature of those buildings. : 


may be it is not easy to determine, and it appears that whatever - 
they were they have been allowed to fall into disrepair, Their n 


Lordships do not think that the respondents can gain much assis- 
tance: from inviting attention to the actual structures that exist 


upon the property as it stands now. Certainly no case can . 


be established that would stop the lessors from asserting their 
right ‘to possession if under the terms of the document as 
construed by the’ circumstances known, that tight exists. 
The evidence is unvarying to this effect—that from 1826 down. 
to the time when this dispute drose, the tenants have been 


in continued and undisturbed possession of this land at the ori- 
ginal rent, and that there is no case made of any act done or any s 


document signed which suggests that during the whole of that period 
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either one party or thg other regarded the right of the respondents 
as anything short of permanent. There is, indeed, both in 1829 and 
ina receipt for rent as late as rgo6, the use of the word “ sadar- 
mat,” which has satisffed the learned Judges in the Court below that 
the tenure was intended to be permanent. It is a matter of extreme 
difficulty for their Lordships here to give with confidence decisions 
as to the exact meaning of words in a language with which they are 
unfamiliar, and they always place the greatest reliance upon the 
learned Judges in India for the purpose of affording them an exact 
and accurate interpretation of any word that may be in dispute. 
They do not, however, in this case, intend to rest their opinion upon 
the use of this particular word. It may have been accidental, it is 
certainly not conclusive. | 

Apart from any inference due to the use of this word, ‘their Lord- 
ships think that the terms of the document which, as pointed out by 
the lea-ned District Judge, may not be satisfied if the tenancy were 
one from year to year, coupled with the fact that notwithstanding the 
low rent, which was never changed, the property has been in fact 
dealt with by the lessees on three separate occasions, in 1872, in 

- 1883, and in 1900, by being subleased for substantial periods of 
years at increased rents, a circumstance which it is not unreasonable 
to assu ı e must have come to the knowledge of the lessors at some 
time or annther, and that no dispute has arisen as to their right to 
make such grants or to remain in occupation until the present time, 
is sufficient to justify them in saying that the memorandum signed 
or the and February, 1824, was intended to record a transaction by 
which a permanent right to occupy was conferred upon the respond- 
ent’s ‘predecessors in title. With regard to the litigation that took 
place in 1893 for the purpose of partitioning the lessees’ interest it is 
only necessary to say that having examined all the details which are 
most carefully investigated by Mr. Mohile, the Additional First-class 
Subordinate Judge by whom this case was originally heard, their 
Lordships agree with him and the learned District Judge in appeal 
that nothing was then decided which bars the present litigation or 
prevents the defendants from asserting their rights. 

It is, however, further ‘urged on behalf of the appellant that if 
such be the meaning of the document, effect cannot be given to it 
because the property dea:t with was property devoted to religious 
purposes, so that the power of leasigg would not extend beyond the 
granting of a lease for the life.of the head of the religious charity, 
whoever it might be, for the time being. There is no doubt great 
force in that argument, but it is subject to two defects. The first is 
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that it certainly is not plain that the original lease in 1824 was made 
by anybody in the position of a shebait at all, because the note is 
given to the widow of the original grantee, and although it might 
have been fair to assume that the original grantee was intended to 
hold as a shebait, even if the widow could hold the office it was not 
in virtue of that capacity that she granted the lease. Further, the . 
disability of a shebait to - ake a permahent grant is not absolute. 

In the case of Chorkalingam Pillai and Others v. Mayandi 
Chettizr (1), it was pointed out that although the manager for the 
time being had no power to make a permanent alienation of temple 
property in the absence of proved necessity for the alienation, yet 
the long lapse of time between the alienation and the challenge of 
its validity is a circumstance which enables the Court to assume that 
the original grant was made in exercise of that extended power. 
Their Lordshiqs have no hesitation in applying that doctrine to the 
present case. If in fact the grant was made by a persor®who posses- 
sed the limited power of dealing under which a shebait holds lands 
devoted to the purposes of religious worship, yet none the less there 
is attached to the office in special and unusual circumstances, the 
poser of making a wider grant than one which enures only for his, 
life. Atthelapse of roo years, when every party to the original 
transaction has passe 1 away, and it becomes completely impossible 
to ascertain what were the circumstances which caused the original 
gr:ntto be made, itis only following the policy which the Courts 
always adopt, of securing as far as possible quiet possession to 
people who are in app rent lawful holding of an estate, to assume 
that the grant was lawfully and not unlawfully made. 

Their Lordships therefore hold that on both the grounds that 
have been mentioned this appeal must fail, and they have only to 
add that if in truta the real complaint that the appellant desired to 
bring forward was a complaint based upon the limited power of the 
original grantor, such a case ought to have been carefully stated in 
the original plaint, and certainly urged before the High Court as a 
substantial reason why leave to appeal should have been granted. 
The absence of this circumstance has not had any influence upon 
their Lordships’ conclusion. They only refer to the matter for the 
purpose of attempting once more to call the attention of parties in 
India to the importance of defining at thé earliest moment and in 
the simplest terms, the exact character and extent of the dispute 
which is going to be made the subject of litigation through the 
various Courts and upon which this tribunal ultimately advises. 

(1) (866) I. L, R. 19 Mad. 485. 
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Their Lordships Will therefore humbly advise His Majesty that 
this appeal should be dismissed with costs. 


E. Daigado : Soljcitor for Appellant. 
Baker, Blaker and Hawes : Solicitors for Respondents. 
K. V. L N. Appeal dismissed. 


Present :—Lord Buckmaster, Lord Carson, Sir John Edge and 
Sir Lawrence Jenkins. 


MUSAMMAT SASIMAN CHOWDHURAIN AND OTHERS 
e 
D, 
SHIB NARAYAN CHOWDHURY AND OTHERS, 


[ON APPEAL FROM THE Hien Court OF JUDICATURE AT PATNA.] 


Hindu Law—Will—Devise to midow— Malik'—Construction— Full proprie- 
tary rights’’— Estate taken by the widow—Alienation— Validity. 


A Hindu governed by the Mithila school of Hindu law, dying separate and 
childless, made a will by which he directed that, after his death his widows shall be 
heirs to all his movable and immovable properties, (part of which immovable pro- 
perty was ancestral, and the remainder purchased by him) and shall, in every 
way, have full power and all proprietary rights over all the movable and immov- 
able properties : 


Held, that the widows took an absolute estate with full powers of aliena- 
tion. 
It is always dangerous to construe the words of one will by the’ construction of 


more or less similar words in a different will, which was adopted by a Court in 
- another case. 


The term ‘ malik’ whea used in a will or other document as descrip- 
tive of the position which a divisee or donee is inténded to hold, has been 
held apt to describe an owner possessed of full proprietary rights, including a full 
right of alienation, unless there is something in the context or in the surrounding 
circumstances to indicate that such full proprietary rights were not intended to be 
conferred, but the meaning of every wordin an Indian will must always depend 
upon the setting in which it is placed, the subjectto which itis related, and 
the locality of the testator from which it may receive its true shade of meaning. 

Decisions on the question up to date discussed. 


Appeal from a decree and judgment of the Patna High Court 


(Chapman and Roe JJ.) affirming a decree of the Subordinate 
Judge of Darbhanga. 


lo 


1921. 
eee 
Magniram Sitaram 


D. 
Kasturbhai. 
Lord Buchmaster. 


P. 
1921. 
VM. 
Octeber, 28, 3t» 
December, 2. 


— 


428: 
P.C, 
1921. 
Sangat 
Sasiman 


v. 
Shib Narayas. 


December, 2. 





THE CALCUTTA LAW JOURNAL. (Vou. XXXV. 


The respondents as the reversioners of one” Batcha Chowdhury, 
sued for a declaration that certain alienations made by the rst 
appellant, widow of Batcha Chowdhury, are ipoperative beyond her 


' life. The subject-matter of the alienations was partly inherited 


by the first appellant from her husband and partly her own 
acquisitions of savings from income of her husband’s property. The 
appellants pleaded that under the will of Batcha Chowdhury the 
first appellant acquired absolute estate which she could validly 
alienate. The trial Judge and the High Court on appeal, held that 
the widows took merely a Hindu widow’s estate and decreed the 
respondent's suit. Hence this appeal. 


De Gruyther K. C. and Sen forthe Appellants: Under the 
will,, the widows acquired an absolute estate. There is nothing in 
the context to cut down the effect of the expressions used. The 
fact that the devisee is the widow is immaterial: Surajmani v. Rabi 
Nath Ojha (x) ; Fateh Chand Y. Rup Chand (a); Shwmsool Hooda 
v. Shewnkram (3) ; Amarendra Nath Bose v. Shuradhani (4) ; 
Sures Chandra v. Lalit Mohan (5). Under the Mithila school 
of Hindu Law, the widows in any case have absolute estate in the 
movables. The will also gave the devisees power of alienation dur 
ing life and this is sufficient to dispose of the present dispute. 


Duée for the Respondents: The will gives the widow rights as 
* heirs" ; they cannot take more than a widow's estate. 


If it was intended that they should have greater powers, it 
would have been expressed without any ambiguity. The use of the, 
word “ malikiyat" as meaning “ malik”, is not conclusive : SA 
sool Hooda v. Shewukram (3) ; Shib Lakshan Bhakat v. Tarahgini 
Dasi (6) ; Janki v. Bhairon (7). 

De Gruyther K. C. replied. 

C. A, V, 


The judgment of their Lordships was delivered by - 


Sir John Edge: The suit in which this appeal has arisen was 
brought on the rath August, 1912, in the Court of the Subordinate 
Judge of Darbhanga in Behar by the plaintiffs, who are the pre- 
sumptive reversioners of Bachcha Chowdhury, deceased, who in his 
lifetime was a landholder in and a resident of Mouzah Shubhankar- 


(1) (1507) L. R. 35 I. A. 17; L LOR, go All. 84; 7 C, L. J. 131. 
(2) (1916) L. R. 43 I. A. 183 ; L L. R. 38 All, 446 ; 26: C, L., J. 182. < 
(3) 6824) L. R 21. 4A. 2: 14. B. L, R. 226. z 

~ (4) (1909) 14 C. W. N. 458. (s, (1915) 22 C. L. J. 316.. 
(6) (1908) 8 C. L, J. 20, (7) (1896) I. L.R. 19 All. 333. 
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pur in Tirhoot, Bachcha Chowdhury died in 1865. The principal 
defendant is Musammat Sasiman Chowdhurain, who is the surviv- 
ing widow of Bachha Chowdhury. His other widow was Musammat 
Subast Chowdhurain ;"she died before suit. Bachcha Chowdhury 
died possessed of considerable movable and immovable properties, 
which, on his death, came into the possessi»n of his widows. Part 
of Bachcha Chowdhury's immovable property was ancestral, and 
the remainder of it had been purchased by him. 

Musammat Subast, shortly before she died, executed on the 


rath February, 1887, an instrument by which she bequeathed her ' 


half-share in the property to Musammat Sasiman. 

. The suit relates to the nature of the title of Musammat Sasiman 
to the immovable properties of which her husband, Bachcha 
Chowdhury, had died possessed, and to the nature of her title to 
other immoveable properties, which she and Musammat Subast, 
or one of them, acquired by purchase, it-being alleged by the 
reversioners that those immovable properties which were acquired 
by the Musammats were purchased by them with moneys saved 
from the usufruct of the immoveable properties of which Bachcha 
Chowdhury had died possessed. The object of the suit is to obtain a 
declaration that Musammat Sasiman neither had nor has any power 
to alienate any of the immoveable properties. Her right, if any, to 
alienate, except for necessity, depends upon the nature of her title. 
Musammat Sasiman and some of the other defendants are appel- 
lants here. The plaintiffs and others of the defendants are the 
respondents. 


The Hindu family to which Bachcha Chowdhury had belonged . 


was governed by the law of the Mithila school of Hindu Law. 
Bachcha Chowdhury had separated from that family. The suit and 
this appeal depend upon the true construction of a testamentary 
document which, although described as an atainama (deed of gift), 
must be regarded as a Hindu will, which Bachcha Chowdhury made 
on the sth of June, 1864. On behalf of the plaintiffs it is contended 
that the Musammats took no greater interest in the immoveable 
property which had belonged to Bachcha Chowdhury in his lifetime 
than that allowed by the law of the Mithila to the widow of a sepa- 
rated and ‘childless husband. On behalf of Musammat Sasiman 
and those claiming under her it is contented that she and Musammat 
Subast took in that property undgr the will a full, absolute, and 
heritable interest as proprietors, with full rights of alienation, and not 
merely the interest of Hindu widows under the law of the Mithila. 
If her contention as to the construction of the will js correct, this 
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“suit must fail, and should be dismissed, and itewould not be neces- 


sary to consider whether the immoveable, properties which were 
purchased by the Musammats, or either of them, were purchased 
with moneys derived by them after their husband's death from the 
usufruct of the immoveable properties which were left by him. 

According to the-official translation of the will of the sth June, 
1864 (15th Jeth, 1217. F.S.), Bachha Chowdhury stated that :— 

“Iam Bachcha Chowdhury, resident of Mouza Subhankarpur, 
pargana Hati, zila Tirhoot.” 

He then mentioned lands, some of which were ancestral lands, 
and others of which he had purchased, and stated, as was the 
fact, that : 

“the ancestral and purchased properties are held and possessed 
by me, without participation or intenerence onthe part of any 
person”— and proceeded : 

“I, the declarant, have no issue ; I have, to obtain ‘bliss i in the 
next world, caused to be sunk several ponds, and have constructed 
a temple of Sri Murli Manohar Ji within the : compound 
of my own house, at a considerable cost; I often remain ill, ` 
although at present I am. well, still on account of having no 
child, and placing no certainty in life, I intend to go on. 
pilgrimage to Kashi and other places. Therefore I, the declarant, 
of my own accord and ‘free will, in order to avoid future 
disputes and to prepetuate my name, gave all the mouzas in 
entirety, or in part, both ancestral and purchased, thika properties, 
and all goods, and assests, articles of copper and silver, elephant, oxen, 
she-buffalloes, and all other properties, to both my first and second 
wives, Musammat Subast Chowdhurain and Musammat Sasiman 
Chowdhurain, who after my death will be heirs to all the movable 
and immovab!e properties. Itis desired that the said Musammats 
by holding possession “and occupation of all the movable and im- 
movable properties should pay the Government revenue thereof, and 
they should collect rent of, and keep watch over, the mousas either 
in entirety or in part and scattered lands, orchard, oxen, and'eleph- 
ant, etc., and they should give alms and charities. The said Musam- 
mats, after my death, shall have in every way, full power'and all pro- 
prietary rights over all the movable and immovable properties, and 
they should, under the deed executed by me, pay, annually, Rs. 360 


: to Musammat Lachmi Chowdhüfain widow of my brother Dular 


Chowdhury, until her death for her maintenance, ‘and: by this deed 
the said Musammats should get their names recorded i in the Govern- 
"niént Sherista in the columns of proprietors. To this I, the declarant 
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neither have nor shall ehave any objection. I, have therefore, given 
into writing these few words by way of a deed of Atainama so that 
they may be of use when required." 


Their Lordships have quoted from the translation which was | 


made of the will by the official translator in India, but it is admitted 
on behalf: of the parties to this appeal that the vernacular word which 
has been translated as '" gave" should have been translated as 
* give." 
` The important words in the will which, in the official translation 
have been rendered as given to the Musammats after the testator's 
death “in every way, full power and all proprietary rights,” are in 
the vernacular Kuli o Kuk haqug Malkiyat har bal abAtear Mosam- 
mat Majkuran Ko hasil hat, and were understood by the trial 
Judge as a declaration by the testator of the rights which the Mu- 
sammats would have in the properties by inheritance after his death, 
and not as giving them .any greater right in the properties, or im- 
.plying that they should have any greater right, such as a right of 
alienation, except for necessity. The trial Judge, by his decree of 
_ the gth April, 1914, made a declaration in favour of the plaintiffs 
as reversioners. From that-decree Musammat Sasman appealed to 
the High Court. 

The appeal to the High Court was heard by Chapman and Roe 
JJ., and was dismissed by the decree of that Court of the 23rd Feb- 
ruary, 1917. The leading judgment in the High Court was deliver- 
ed by Roe J., with which Chapman J , concurred. Mr. Justice Roe 
wis of opinion that in one respect the official translation of the will 
of.the sth June, 1864, was not quite accurate. In his judgment he 
said :— . 

‘A more'accurate translation of clause beginning ‘ The said 
Musammats after my death . . <” would be—‘And in respect of 
all the movables and immovables after my death all and complete 
rights, the power of a landholder in every circumstance, accrues to 
the said Musammats.’ The Urdu words which I have translated 
‘accrues’ are ‘ hasil hai The Urdu word which I have trarslated 
“of a landholder is ‘Malikiyat’ There is no such word in the lang- 
uage. Either the long a is a mistake or the word isa manufactured 
word. The point has been pressed at some length in the argument, 
Itis not to my mirfd material ‘ Milkyat’ or * Malikiyat’ would 
equally. imply something appertaining to a Malik. The word ‘Malik’ 
.means literally one who-holds mik or land. The translation with 
-the amendments which I suggest represents the terms of the deed,” 

- There does not appear to their Lordships to be any material 
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Pare difference in that respect between the official, translation and that 
19a1.- suggested by Mr. Justice Roe. In their Lordships’ view they mean 
EE the same thing. But if they materially differ, their Lordships hold 


219 that they must accept the official translation” as correct. If that 
Ship ey an translation was incorrect there was ample opportunity to have it 
‘Sir Sohn Edge. judicially corrected in the High Court after evidence as to its cor- 
inni rectness or incorrectness had been taken and recorded in the Court 

in which the correctness of the official translation was challenged. 

The Judicial Committee has no means of enquiring into the correct- 

ness of an official translation of a document in a vernacular language 

of India, excep by sending the case back to the Court with a direc- 

tion to make such enquiry. It is not necessary to adopt that course 

in this case. . 

The following decisions, which ithas been contended should 
guide their Lordships in eonstruing this will, have been cited in 
argument at the Bar. Their Lordships may observe that it is always 
dangerous to construe the words óf one will by the construction of 
more or less similar words in a different will, which was adopted by 
a Court in another case. "Their Lordships will briefly refer to the 
decisions which have been cited in the order of their dates. ` 

In 1874, in Moulvie Makomed Shumsool Hooda and Others v. 
Shewukram (1), which came on appeal from the High Court of Cal- 
cutta, and related to the construction of a testamentary document 
executed by Roy Hurharain, a Hindu of Behar, the Board held 
that — 7 

* In construing the will of a Hindu itis not improper to talte 
into consideration what are known to be the ordinary notions and 
wishes of Hindus with respect to the distribution of property. It may 
be assumed that a Hindu generally desires that an estate, especially 
an ancestral estate, shall be retained in his family ; and it may be 
assumed that a Hindu knows that, as a general rule, at all events, 
women do not take absolute estates of inheritance which they are 
enabled to alienate.” 

The Board, having regard to those considerations, and to the 
document as a whole, all the expressions of which should be taken 
together, held that Hurnarain, in using the expression “ except Mu- 
sammat Ranee Dhun Kowar aforesaid, none other is or shall be my. 
heir or malik,” intended that Ranee Dhun Kowar should take in his. 
property “ a life interest immediatgly succeeding him, without that 
interest being shared by her daughters or by any other person,” but 
that she should not take an absolute estate which she should have 


- (1) (1874) L. R. 2 1. A. 7 ; 14 B. L. R. 226. 
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` power to dispose of abeolutely. The Board so decided, although it 


held that there were expressions in the documents which, if they - 


stood alone, showed that Hurnarain intended to make an absolute 

gift to Ranee Dhun Kowar. She was the widow of Hurnarain's de- 

ceased son, by whom she had had two daughters, who were living at 
, the date of the document, and were named in it. 

In 1875, in Mussamut Kollany Kooer v. Luchmee Pershad (1), 
which depended on the construction of a Hindu will, and came to 
the High Court at Calcutta on appeal from a decree of the Subor- 
dinate Judge of Sarun in the Patna Division of Bengal, and related 

- to the title to immovable property, Romesh Chunder Mitter J., in 
his judgment, from which the other Judge who heard the appeal, 
Glover J., did not dissent, held :— 

* Therefore the primary matter for our cousideration is the lang- 
uage of the will, or the words in which it is expressed. As far as the 
words go, I think itis plain that, the testator intended to make an 
absolute gift of his property in favour of his widow and his daughter. 
He says that after his death they shall be (maliks), and his entire 
estate shall devolve upon them." 

Mr, Justice Mitter considered that there being nothing to show a 
contrary intention, the words which were used gave an absolute 
estate, and not merely the estate of a Hindu female, to the testator's 
widow and daughter. f 

: In 1884, Sir Richard Garth C.J., and Cunningham J., in Pun- 
choo Money Dossee v. Troylucko Mohiney Dossee (2), which was 
an appeal from a decree of Wilkinson J., in a suit on the original 
jurisdiction side of the High Court at Calcutta, and related to a 
Hindu will, held that the description in the will of a devisee, a 
woman, as malik, did not necessarily import an intention of the 
testator that by his will an -absolute or proprietary interest should 
pass to her. 5 

In 1897, in Lalit Mohun Singh Roy v. Chukkun Lal Roy and 
others (3), which was an appeal from a decree of the High Court at 
Calcutta, which had reversed a decree of the District Court of 
Hoogh'ey in a suit which related to a Hindu will, the Board held 
that the words of gift in the will to the effect that the donee shall 
* become owner (malik) of all my estate and properties ” conferred 
an heritable and alienable estate in the absence of a context indica- 
ting a different meaning. " 

(1) (1875) 24 W. R. 395. 
(2) (1884) I. L. R. 10 Calc. 347. 
(3) (1897) L. R. 24 L A, 76, 
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- P.C. - In 1907, in Musammat Surajmant and others v. Rabi Nath Ojha 
(oh . and another (1), in an appeal from a decree of the High Court at 

2 meii Allahabad which had affirmed a decree of the Subordinate Judge of 
v. Gorakhpur in a suit which related to a deed éf gift or testamentary 

Shib Narayan. instrument, by which a Hindu gave to his first and second wives and 


Si Soká | Edge. daughterin-law respectively certain immovable property, reserving 

za to himself a life interest, but directing that after his death they shall 
be “malik na khud ikhtiyar (owners with proprietary rights),” the 
Board said :— 

“This case of Lalit Mohun Singh v. Chukkun Lal Roy (2) seems 
to adopt and apply the same view of the word ‘malik’ as was taken in 
the Calcutta case in 24 W. R., above cited (Kollany Kooer v. Luchmee 
Pershad (3) ), with the result that in order to cut down the full pro- 
prietary rights that the word imports, something must be found in 
the context to qualify it. Nothing has been found in the context here 
or the surrounding circumstances, or is relied upon by the respond- 
ents, but the fact that the donee (Surajmani) is a woman arid a widow, 
which was expressly decided in the last-mentioned case not to suflice. 
But while there is nothing in the context or surrounding facts to dis: 
place the presumption of absolute ownership implied in the word 
* malik,” the context does seem to strengthen the presumption that 
the intention was that ‘ malik’ should bear its proper technical 
meaning." 

In Musammat Surjamani and others v. Robi Nath Ojha and * 
another, (1) the Subordinate Judge of Gorakhpur, who tried the suit, 
had held that Surjamani took a Hindu widow's estate, and was iñ- 
competent to alienate it, and the High Court on the appeal held :— 

“That under the Hindu law, as interpreted up to the present in 
E ; the case of immovable property given or devised by a husband to his 

: wife, the wife has no power to alienate, unless the power of alienation 

is conferred upon her in express terms. The learned vakil for the 
appellants (Surjamani and others) ‘contended that the words of the 
document we have to consider, and that we have cited above, did 
expressly convey such power, or at any rate that from them the in- 
tention of the executant to, confer a power’ of alienation was evident, 
We cannot so hold.” 
In 1909, in Amarendra Nath Bose v., Shuradhani (4), Mookerjee 
J., held that the expression “ malik like myself? in a Hindu will, as 
describing the position which the doone would occupy, was an indi- 
. cation that the testator intended the donee to :take an absolute 
(x) (13507) L, R. 35 L.A 17; 2 C. L.]. 131... (2) (1897) L. R. 24 1. A, 76. 
(3) (1875) 24 W R 395. (4) (1909) 14 C. W. N. 458. 
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interést in the property devised, but that the word “ malik " by itself 
would not indicate that more than a limited interest was intended to 
bs conferred. 


In 1916, in Fateh ‘Chand v. Rup Chand (1), in an appeal from a 
decree of the High Court at Allahabad which had varied a decree of 


the Subordinate Judge of Saharanpur in a suit which related to the. 


title to immovable property, the Board held that the words ina 
Hindu will “I have bequeathed Mauza Khudda to Musammat 
Gomi . . .after my death she shall be owner in possession 
(malik-o-qukiz) of the entire property in Mauza Khudda aforesaid,” 
conferred full ownership upon the devisee, there being in the will, in 
the opinion of the Board, nothing from which a contrary intention of 
the testator should be inferred. . 
It appears from some of the decisions to which their Lordships 
have referred and from the judgment of the Board. in Bhaidas 
- Shivdas v. Bai Gulab and another (2) that the term “ malik,” when 
used in a will or other document as descriptive of the position which 
a devisee or donee is intended to hold, has been held apt to des- 
cribe an owner possessed of full proprietary rights, including a full 
right of alienation, unless there is something in the context or in the 
surrounding circumstances to indicate that such full proprietary 
rights were not intended to be conferred, but the meaning of every 
word inan Indian will must always depend upon the setting in 
which it is placed, the subject to which it is related, and the locality 
of the testator from which it may receive its true shade of mean- 
Ing, and their Lordships can find nothing in the quoted decisions 
contrary to this view. 

"Mr. Justice Chapman, in his concurring judgment in this suit 
said: " As regards the words ' malik, Itrust that a word in such 
common everyday use in this part of the country (Behar) will not 
be converted by the decisions into a technical term of conveyancing.” 
At least outside the presidency towns of Calcutta, Madras, and 
Bombay, the art of conveyancing is but little understood in India, 
and the drafting of documents, including wills, is generally of a very 
simple and in artificial character, See the observations of the Board in 
Gokuldass Gopaldass v. Rambux Seochand (3) and in Syed Mahomed 
Ibrahim Hossein Khan and another v. Ambika Persad Singh and 
‘others (4). 


(1) (1916) L. R. 43 I. A. 183. bd . 

(2) (1921) L. R. 491. A. 15; 35 C. L.J. 314 

(3) (1884) L. R. t1 I. A333; I. L. R. 10 Calc. 1035. 

(4) (1912) L. R. Jọ I. A, 68; I. L. R. 39, Calc. 527 ; 15. C. L. J- 416, 
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In the present case the term “ malik” does not occur in the 
will, but the words * malkiyat ,” which has'been rendered in the 
official translation as “ all proprietary rights," does, and Mr. Justice 
Roe, who did not accept the official translation as literally quite 
accurate, considered that a mistake in the spelling of the word had 
been made, or that the word was a manufactured word. His opi- 
nion was that whether the intended word was “ milkyat” or 
“ malikiyat" it meant the same thing—that is, the power of a land- 
holder, and he stated that " malik” means literally one who holds 
land. Their -Lordships cannot construe the words of the will 
giving to the Musammats, as the testator’s heirs all his moveable 
and immoveable properties, as interpreted by the declaration that 
after his death they “shall have, in every way, full power and all 
proprietary rights over all the moveable and immoveable properties” 
as meaning anything less than that they should hold in his properties 
full and complete rights as proprietors, including full? rights of 
alienation, and that was, their Lordships infer, what the testator in- 
tended. 


Their Lordships will accordingly humbly advise His Majesty 
that this appeal should be allowed with costs, and the suit should ` 
be dismissed with costs. 


Wathins and Hunter : Solicitors for Appellants. 
` W. W. Box & Co : Solicitors for Respondents. 
K, V. L N, Appeal allowed : Suit dismissed, 
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APPELLATE CRIMINAL 


Before. Mr. Justig Walmsley and Mr. Justice Suhrawardy.. 


ABDUL GAFUR KHAN (ats) KALACHAND KHAN re 
AND ANOTHER. — 
, 1922 
v. we 
: d March, 22, 28. 
KING-EMPEROR.* — 
Charge to jury— Heads of charges, recording of—Evidence of identification. _ 


The law requires, in trials by jury, a judge only to record the heads of his 
charge; they should include such statements on the part of the Judge as will 
enable the appellate Court to understand ‘exactly what he really said: The 
Queen v. Kasim Shaikh (1) followed. 


The Sessions Judge’s comments on the evidence of identification should be 
recorded in g form which will enable the appellate Court to know what was 
actually said. i ' 


Appeal by the Accused under section 410 of the Code of 
Criminal Procedure. 


The two appellants were convicted under section 395 Indian 
Penal Code for dacoity, and sentenced to undergo ten years’ rigo- 
rous imprisonment each. 

The material facts appear from the judgment of Walmsley J. 


Mr. A. K. Fuslul Huq and Babu Sachindra Kumar Roy for 
the Appellants. 


Mr. Orr. for the Crown. 
. C. ^ ve 
The judgments of the Court were as follows : 


. Walmsley, J:—The appellants Abdul Gofur Khan alias Kala 
Chand Khan, and Abdul Sattar Khan, alias Chotu Khan, have 
been convicted, on a unanimous verdict, under section 395 Indian 
Penal Code, and sentenced to undergo ten years’ rigorous imprison- 
ment each. i 


March, 28. 


The inmates of the house in which the dacoity is said to have 
been committed were Abdul Jabbar, the complainant, a boy of fif- 
teen, his elder brother Abdul Nabi,” another brother, two sisters 
one of whom is the witness Alekjan, a girl of eleven, their mother, 
some servants, and a beggar woman. 


Criminal Appeal No. 76 of 1927, against the order of D. V. Stevens Esq, and 
Additional Sessions Judge of Mymensing, dated the 13th January, 1922, 


(1) (1825) 23 W. R. Cr. 32, 
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The occurence is said to have taken place on the night of Sep- 
tember 4th and information was lodged at the thana seven miles 
distant, on the morning of the 6th. . 


The description of the dacoit is of the usual kind, but there is 
this singular feature in the case that the appellant Kala Chand 
Khan has given his daughter in marriage to Abdul Nabi just 
mentioned. Relations are strained because AbdulsNabi has married 
a second wife, and Kala Chand’s daughter is living. with her 
father. The second appellant is brother of the first. 


The case for the prosecution is that Kala Chand was recognised 
at the time of the dacoity by Abdul Jabbar, and by no one else, 
while Chotu Khan was recognised by Abdul Jabbar and his mother 
and his sister and a neighbour hamed -Mushim. Apart from this 
oral evidence there is nothing whatever to show that <he appellants 
joined in committing the dacoity. á 

The objections to the charge are threefold. First it is 
urged that the whole charge is.so condensed that it is difficult 
to understand exactly what the learned Judge really said. 
Secondly itis said that there ought to have been a reference to 
the fact that the prosecution did not examine all the servants and , 
the beggar woman, and that there ought to have been a direction 
as to the inference to be drawn from the omission. . 

Thirdly, the manner in which the learned Judge dealt with the 
evidence ofidentification is criticised as being incomplete and 
unlikely to help the jury in arriving at a right conclusion. i : 

With the first objection I agree. It is true that the law requires 
a judge only to record the heads of his charge ; but the meaning 
of those words has often been explained in this Court, and I should 
like to draw the attention of the Judge to the case of Zhe Queen v. 
Kasim Shaikh (1) I have no doubt that the learned Judge could 
from his brief notes prepare a full statement of what he said to the 
jury, but it is hardly possible for others to do so. 

As to the second objection, I think the point is one which ought 
not to have been over-looked by the Judge ; but the case is not one 
in which it would be reasonable to hold that the witnesses not 
examined were really important witnesses, and on this ground alone 
I should not be prepared to hold that the charge was bad. 

The third criticism which is'to some _extent a repetition of the 
first bas much more substance. The Judge’s comments on the 
evidence of identification like the remainder of the charge are 

(1) (1875) 23 W, R. Cr. 32. - 
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recorded in a form which makes it difficult for us to know what was 
actually said. 


In dealing with the evidence of identification there were several 
points which deserved careful treatment. There was the relationship 
between the parties, with the question of probability which it raised ; 
there was the long delay in reaching the thana; there was the fact 
that only Abdul Jabbar pretended to recognise Kala Chand, and 
Abdul Jabbar is a mere boy, and the defence suggested that he had 
_ hidden himself in a place from which he could not see the dacoits ; 
there was tbe absurd story of Alekjan that she recognised Chotu 
Khan by his feet: there was the contradictory evidence about 
Mushin’s ‘pretended recognition ; there was the evidence of neigh- 
bours about whatthey did and did not learn when they came on the 
scene—all of it coupled with the fact that not a word was reduced 
to writing fer nearly thirty six-hours. 

I do not mean that the learned Judge did not refer to these 
points, for he did, but in my opinion, his comments, so far as we 
can guess what they were, did not give the jury the help that they 
needed. 


It would be tedious to'deal with this matter at greater length. 
For the reasons given I think the charge.is vitiated by misdirection. 


It remains to consider what order we should pass. Against the 
first appellant there is nothing but the evidence of Abdul Jabbar, 
and against the second appellant nothing but the evidence of Abdul 
Jabbar and his mother, after eliminating, as we must, the evidence 
of Alekjan aud Mushim. In the strained relations between the 
parties it seems to me very doubtful whether those two witnesses 
should be believed, when there is not a scrap of independent 
evidence to support them, and my distrust is increased by the ex- 
traordinary delay that took place in going to the thana. In these 
circumstances I think-the case is one in which there ought not to 
bea retrial. Accordingly I set aside the verdict of the jury and 
acquit the two appellants. 


Suhrawardy, J.—1 agree. 
A, T, M. Appeal allowed : Accused acquitted, 
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APPELLATE CIVIL. . 


Before Sir Asutosh Mooherjee, Knight, Judge, and Mr. Justice 
. 
Cuming. 
PRIYA NATH GHOSE AND OTHERS 
v. 
SURENDRA NATH DAS AND OTHERS. 


Tenancy, character of —Permaneni tenancy—Rent fixed, varied by consent of 
parties, effect of 


Where a tenancy which was heritable, was not held for a limited term, was- 
subject to payment of fixed rent and was transferable, was created, the circums- 


„tance that the rent originally fixed was increased with the consent of both parties, 


did not destroy the tenancy as well as its transferable character: Bamapada v. 
Midnapore Zemindary Co. (1) distinguished. ‘ 


Appeal by the Plaintiffs. 

Suit to eject the defendants. 
_ The material facts appear from the, following judgment of Mr.” 
Justice Beachcroft. i l 


Beachcroft J :—This is an appeal by the plaintifs. Their’ 
suit was for ejectment on the ground that the defendants were pur- 
chasers of a non-transferable occupancy holding and that conse- 
quently they had no right to remain in possession of the land in.. 
suit The history of the land, so far as we are concerned, begins 
with one Degamber Pundit who was the makraridar. His interest 
was bought in execution by one Amar Nath Roy in August £874. 
corresponding with Bhadra 1281. Amarnath Roy is the predeces- 
sorin interest of the plaintifs. Digambar Pandit had created a- 
darmakarari interest of the land in January 1872 ata rental of 
Rs. 11 a year in favour of one Rup Chandar Das. In 1284 the heirs - 
of Rup Chandar Das were holding the land at a rental of Rs. 16 
with effect from the beginning of 1282. The exact status of these 
heirs is the vital point in the case. The heirs of Rupchand trans-- 
ferred their interest in :881 to Haran Chandar Das, whose heirs-. 


* Letters Patent Appeal No. 82 of 1920, against the decision of Mr. Justice 
Beacheroft, dated the 18th November, 1920, in Appeal from Appellate Decree 
No. 428 of 1919, against the decree ot Rabu Krishna Kumar Sen, Subordinate `- 
Judge of Hughli, dated the 3rd December, 1918, affirming tha: of Babu Sasi 
Kumar Ghosh, Munsiff of Uluberia, dated the 6th June, 1917. 


(1) 1912) 16 C. Le Je 321. 
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subsequently transferred their interest again by two kabalas to the 
defendants, and itis on this ground that these defendants are the 
purchasers of & non-transferable occupancy holding that the suit 
was based. It has been *lismissed. The question involved in the case 
is whether the heirs of Rup Chandar Das took a fresh settlement 
` of the land at the rate of Rs. 16 or whether they continued as hol- 
ders of the original darmakarari on a rent increased from Rs. rr to 
Rs. 16. Both the Courts found against the plaintiffs, On their 
present appeal the point of law which is propounded in their favour 
is that the lower appellate Court has not taken into consideration 
all the facts and circumstances of the case and has therefore made 
an error in procedure. The matters on which stress is laid are 
these: (1) that when Amarnath Roy purchased ‘this interest of 
Digambar Pandit in 1281 he was entitled under section 66 of Act 
VIII of 1896 (which was the act then in force) to avoid encum- 
brances, thaf is, in this particular instance, the darmakarari interest 
held by Rup Chandar Das ; (2) that as the alteration in the rent 
took effect very shortly afterwards, namely, from the beginning of 
1282, the Court ought to have inferred from the proximity of time 
and from the fact that Amarnath had a right to annul the encum- 
brances, that he in fact did annul the encumbrances and created a 
fresh tenancy. 

It is further argued that the lower Court did not take into consider- 
ation certain terms in the kobala by which Rup Chand’s heirs sold 
to Haran Chandra Das and it is said that the terms used in that 
document show that what was transferred was an occupancy right 
and nota darmakarari right. There is another document on which 
the léarned Subordinate Judge largely relies and that is the decree 
made on compromise in 1876 in the suit brought by Amar Nath 
Roy against the heirs of Rup Chandra Das. The learned Judge 
says that on a consideration of this decree it is clear that the origi- 

nal tenancy of Rup Chand Das continued with this difference that 
` by mutual agreement the rent was enhanced to Rs. 16. Iam told 
that there is no evidence as to the arrangement between Amarnath 
and Rup Chand’s heirs except that which is referred to in the 
Munsiff's judgment to the effect that Amarnath also verbally assur- 
ed them that he would allow their permanent tenure to remain quite 
unaffected. Therefore whatever oral evidence there is as 
regards the circumstances under which the change was made is on 
the side of the defendants. The question is whether the docu- 
mentary evidence supports the plaintiff’s contentions. 
Now, as pointed out, the first point taken is that the learned Judge 
has not considered the fact that Amarnath probably exercised his 
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right to annul the encumbrances. It has ,often been held that 
merely because a Judge does not mention certain matters of evidence 
it cannot be said that he has not taken them into consideration, 
more especially, where, as here, the judgmeht is one of affirmance. 
But apart from that the argument sugg ests that the. proper inference 
from the alteration in the rent made is that Amarnath 
exercised his right. But this‘is pure speculation. As was pointed . 
out by the learned Munsiff, the mere fact that there was an increase 
of rent is not in itself inconsistent with the view that the original 
darmakarari lease was not annulled. 

Then there are the pieces of documentary evidence, one referred 
to by the learned Judge and the other to which he has not referred. 
The one to which he has not referred to the kobala of 1881 is dis- 
cussed in some detail by the Munsiff and it was pointed out by him 
that the use of the words “ karfa” and jote” does not show that 
there was a new settlement. 1 take the view that tht words used 
are as consistent with the existence of the darmakarari interest as 
with the existence of an occupancy right. So that document by 
itself does not give us any definite assistance one way or the other. 
The learned Judge has referred to the other document, namely, 
the decree which was priorin time to the kabala of 1881. The 
learned Judge in dealing with that has said that a consideration of 
that decree shows that there was nota new tenancy. In so far as 
the language of the decree goes, in drawing any conclusion from the 
language of the decree,I think, the judge is right. The only 
passage in the decree which throws any light on the pointisa 
passage which states the facts to this effect: “ After his death his 
wife"on behalf of her minor sons agreed verbally to give an enltance- 
ment of Rs. 5 and to pay rent at the rate of Rs. 16 per year from 
the beginning of the year 1282." It does not set out in terms as to 
whether the original lease continued or whether a fresh lease was 
granted ; but the use of the words “ enhancement of Rs. 5” seems 
to be consistent with the view that the original lease continued to 
exist at enhanced rent rather than with the view that some new 
lease was created and some rent which was in excess of the original 


-rent was imposed. In the circumstances I see no ground for 
"interference, with the decision of the learned Subordinate Judge and 


this appeal must be dismissed with costs. 

Against this decision, the plaintiffs preferred an appeal under 
section 15 of the Letters Patent, 

Babus Ram Chandra Mojumdar and Phanindra Zal Mitra 


for the Appellants, 
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Babus Biraj Mohan Mojumdar and Manmatha Nath Ray for 
the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J :—This is an appeal under clause 15 of the Letters 
Patent from the judgment of Mr. Justice Beachcroft in a suit for 
ejectment. 


The controversy between the parties is limited to one question, 
namely, whether the disputed tenancy was or was not transferable. 
On the and January, 1872, the lands in suit were included in a mou- 
rasi mukarari lease granted by one Digamber Pandit to Rup Chand- 
ra Das. It is not disputed that the tenancy so created was intended 
to be transferable. The tenancy was also permanent; in other 
words, heritable and not held fora limited term. The rent was 
fixed in perpetuity at Rs. 11. It appears that one Amar Nath Roy 
purchased the interest of Digamber Pandit at a sale for arrears of 
rent he'd at the instance of the superior landlords. The purchaser 
thereafter brought a suit for arrears of rent against the representatives 
of Rup Chandra Das on the allegation that by agreement of parties 
the rent had been fixed at Rs. 16 annually. On the 7th September, 
1876, a decree for rent was obtained by consent on this basis. The 
plaintiffs are the successors in interest of Amarnath Roy ; and the 
defendants have acquired the interest of the representatives of Rup 
Chandra Das by successive transfers. The plaintiffs contend that 
the tenancy purchased by the defendants was not transferable and 
that they are consequently liable to be ejected as trespassers. The 
trial Court negatived this contention and dismissed the suit. The 
view so taken has been affirmed by the Court of appeal below as 
also by Mr. Justice Beachcroft. 


The appellants have not disputed and cannot dispute that the 
tenancy granted to Rup Chandra Das by Digamber Pundit was 
transferable. But they have argued that the: tenancy ceased to exist 
when the representatives of Rup Chandra Das'agreed to pay rent at 
an enhanced rate. They have also contended that if this position 
is not maintainable, the effect of the agreement to pay enhanced rent 
"was to destroy the character of the tenancy as a tenancy ata fixed 
rate of rent and consequently to destroy its character as a transfer- 

‘able tenancy. In our opinion, there is no foundation for either 
branch of this contention. . 

The tenancy granted to Rup Chandra Das was heritable, was 
held not fora limited term, was subject to the payment of a fixed 
pent and was unquestionably transferable. The circumstance that 
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one of these elements was altered by agrcem®nt of ‘parties, namely, 


that the rent originally fixed was increased did not destroy the ten- 
ancy. No principle has been invoked which can support the view 
that there was a supersession of the original tenancy or that there 
was a novation of contract. Such a position is not supported either 
by the actual intention of the parties or by any recognized principle 
of law. Weare therefore unable to accept the argument that when 


. the decree for rent was by consent of parties made at an enhanced 


rate, there was a fresh start in all respects ; nor are we able to up- 


“hold the contention that the alteration of rent necessarily destroyed 
. the transferable character of the tenancy. It is not necessary for us 


to decide whether the tenancy has lost its character as a tenancy 
held at a fixed rate of rent. Much may indeed, be urged against 
such a view on the basis of the decision in Ramanuj Das v. The 
Midnapur Zemindary Co. (x) Tn that case there wag a tenancy 
held at a fixed rate of rent. By consent of parties the rent was en- 
hanced Notwithstanding this circumstance, it was ruled that the 
enhancement must be deemed to have been made subject to the ori- 
ginal agreement that the rent was not enhanceable. That disting- 
uished the case from the’ decision in Bamapada Roy v. Midnapur 
Zemindary Co. (2). Where the original nature of the tenancy was 
not known and it was consequently held that the fact that the rent - 
had been altered once negatived the theory that the rent had been 
fixed in perpetuity. But even if it be assumed that asa result of 
the compromise decree, the tenancy has, in this case, lost its charac- 
ter as a tenancy held ata fixed rate of rent, it does not follow that 
the other incidents have been thereby affected. As already stated, 
the tenancy was heritable, was transferable, and was not held fora 
limited term. It is difficult to appreciate how these elements can be 
affected merely because by a compromise between the parties the 
rent has been increased. We hold accordingly that the tenancy was 
transferable and that the defendants are not trespassers.: 

The judgment of Mr, Justice Beachcroft is affirmed and this 
appeal dismissed with costs. 
A. T. M, ; L. P. Appeal dismissed, 

(1) (1912) 16 C. W. N. 725. (2) (1912) 16 C. L.J. 322. 
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Before Sir John Woodroffe, Knight, Judge, and Mr. Justice Cuming. 
: PARBATI CHARAN SAHA AND OTHERS 
€ g. 


SECRETARY OF STATE FOR INDIA IN COUNCIE 
AND OTHERS.* 


een assessment of—Patia, construction 0f — Progressive rate—Maximum 
rate—- Accretion within boundaries, how to be assessed. 


On the oth January, 1790, the plaintiffs! predecessor-in-interest, who was in 
possession, obtained from the Government & permanent grant by sanad in taluki 
right of certain mehal in the Sunderbans within certain boundaries. The revenue 
was to be assessed on the cultivated land which would be ascertained by measure- 
ment'from time to time ; the rate to be paid was an increasing rate up to 8 annas 
per bigha, after which it would remain fixed in perpetuity, This grant was found 
to be heritable and transferable. The mehal was subsequently surveyed from time 
to time and additional areas were assessed up till 10914 at the rate of 8 annas a 
bigha. On the 11th. December, 1916, plaintiffs executed under protest, a kabu- 
liyat for the lands gained by alluvion since 1852, in favour of the Government. 
The plaintiffs contended that the defendant had no legal right to make this settle- 
‘ment, in contravention of the terms of the previous settlements, and to assess on 
these lands as revenue at the rate of 12 annas per bigha. The disputed lands 
were not in existence in 1790 but were within the bouundáries mentioned in the 
sana.: eld, that by the potta of 1790, the land within the boundaries specified, 
was permanently settled with the plaintiffs, and that the revenue was to be asses- 
“ged from time to time according to the terms of the potta by measuring the lands 

‘under cultivation, at an increasing rate up to the maximum of 8 annas per blgha, 


_ Appeal by the plaintiffs. 
au Suit fot a declaration that the disputed land was not assessable to 
revenue at a certain rate. 
The material facts appear from the judgment of Woodroffe J. 
Babus Dwarka Nath- GAN BU and Zratlakhya Nath Ghosh 
for the Appellants.. 


Babus Ram Charan Mitra and Surendra Nath Guha for the 
Respondents. 


CAV 
The judgments of the Court were as follows: i 


Woodroffe, J. In this appeal the appellant eis forg dede 


ration that the land in suit is not assessable to revenue at the rate 


of 12 annas per bigha but at 8 annas. 
The plaintiff's case as set forth i in theplaint may be briefly stated—. 
On the gth January, 1790, the plaintiffs predecessor Bijoyram Saha 


. * Appeal from Original Decree No. 184 of 1919, against the decree of Babu 
Bhopal Chandra Ganguli, Subordinate Judge, 1st Court, of Bakerganj, dated the 
15th April, 1919. 
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obtained from the Government a permanenf grant by sanad in 
taluki right of mahal Kalaram Chandipur Char. Baleswar etc, in 
the Sunderbans and was in possession of tpis taluk, which at first 
bore touzi number 43 in the Jessore Col'ectorate, then touzi number 
837 in the Khulna Collectorate, and now bears touzi No. 6556, in 
the Bakargunj Collectorate. According to the terms of the sanad 
no revenue was to be paid for the first 3 years, and revenue was to 
be paid in the 4th year at 2 annas, in the sth year at 4 annas, in 
the 6th year at 6 annas and from the 7th year at the full rate of 
$annas per bigha of rro cubits. The assessable area was to be 
calculated in this way—that from every 1200 bighas, 200 bighas 
was to be deducted on account of moffusal saranjami. The boun- 
daries of the taluk thus created by the sanad of 179o are these : 

North—Dakatia khal. 

East—The river Kacha. 

South— The river Kacha and EN and the er (mouth) 
of the river Haringhata, and. 

West—The river Baleswar. 

The argument on behalf of the plaintiff was briefly stated as 
follows :—That his predecessors-in-interest were granted in 1790 
the talukdari patta abovementioned of certain land within the | 
boundaries stated. The taluk was settled with him permanently 
and the revenue was to be assessed on the cultivated land which 
would be ascertained by measurement from time to time, The 
rate to be paid was an increasing rate up to 8 annas per bigha after 
which it would remain fixed in perpetuity; jth of the area cul- 
tivated would be free of rent. — 

The mahal was subsequently surveyed from time to time in 


-1834, 1850-1, 1877/8, 1888/9, 1914 and additional areas were 


assessed up till 1914 at the rate of 8 annas a bigha, the full amount 
mentioned in the sanad of 1790, that is for about or overa 100 years. 
Then in 1914 the rate was increased to 12 annas. The proceedings 
prior to 1914 have been spoken as fresh settlements—an ambiguous 
term. They may have been: settlements in the sense that the total 
amount of revenue was ‘fixed from time to time according to the 
measurements then made. ‘They were not, it is contended for the 
appellants, settlements of the land itself which took place only once 


.in 1790. On the 2and December, 19171, when the record-of-rights 
. Was being prepared the Diara’ Deputy Collector served a notice 
- under section 6 of Act 9 of 1847 upon the plaintiffs intimating to 
` them that the addition of 35,69 acres to the area of the plaintiffs’ 


taluk had. been revealed by the settlement survey and map, and 
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that this additioral area would be assessed with revenue under that 
act. Tbe plaintiffs objected to the proposed assessment and the 
Diara proceedings were dropped. Sometime after this on the end 
February 1914 a notice was served upon the plaintiffs intimating 
to them that the term of the settlement of their taluk had expired 
on the 31st March 18,8, and that under the orders of the Board 
of Revenue the plaintiffs! mahal in the Sunderbans would be 
divided in two parts, viz,'a permanently settled mahal bearing 
touzi No. 6556 and comprising the lands of the settlement made in 
the year 1852 and a temporarily-settled mahal comprising the 
lands since then gained by accretion. The plaintiffs objected to 
this but their objection was disallowed by the Collector of Bakar- 
gunj and finally by the Board of Revenue in October 1916. Then 
on the 11th December, 1916 plaintiffs Nos. a, 24, 40, 53 and 57 
on behalf of all the plaintiffs and the pro fo» ma defendant No. 2 
who has no interest in the mahal executed, under protest, a kabu- 
“liat for the-lands gained by alluvion since 1852, in favour of the 
Government, which, it is contended had no legal right to make 
this settlement, in contravention of the terms cf the previous settle- 
ments, and to assess on these lands at Rs. 2698 as revenue at the 
rate of 12 annas per bigha of 80 rasis. The defendant’s case is that 
the lands in dispute viz, the lands which Government wished to 
settle temporarily were never permanently settled with the plaintiff. 
They were it is said an accretion to the lands which it is said were 
permanently settled with the plaintiff in 1852 and so had rightly 
been formed into a separate estate and separately assessed for 
revenue. They contended that the lands now in dispute were not 
in existence in 1790. No question is raised whether additional rent 
is payable for additional area but only as to the rate of rent pay- 
able. The sole and only question before us is whether the appel- 
lant is chargeable with the former or later rate. Appellant says 
the former. There was, itis argued for the appellant, a permanent 
settlement in 1790 not as to amount of revenue which might vary 
according to the measurement of the land from time to time but 
permanent as to the land settled and the rate of revenue payable 
therefor. ] 

For the respondent it is admitted that as regards land covered 
by the grant the highest rate is 8 annas sicca. But it was conten- 
ded that the land in suit is not cavered by the grant because there 
was no demise of the land in 179o and the only land so covered 
was that measured in 1835 in pursuance of the provisions of the 
patta of 1790 and the land in suit is an accretion to that, I may 
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observe however that according to the written statement it is an 
accretion to the land permanently settled with the predecessor of 
the plaintiff in 1852, The Government, it is contended, can charge 
what rate they like subject to this that it cann&t and does not desire 
to go behind the proceedings taken in 1852 by which there was a 
permanent settlement of all lands except that in suit. 

The appellant contends that so far as the title to theland is con- 
cerned, the permanent settlement’ was in 1790. Subsequent pro- 
ceedings were, it is said, merely proceedings to measure the land 
and fix the rent payable at the rate of the patta of 1790. The 
estate, he argues, is the whole chuck or mehal within those boun- 
daries and the land in suit is within those boundaries and the patta 
ef 1790 governs the case. All that it was open to the Government 
to do is to remeasure the lands and to fix the amount of the revenue 
at the rate settled by the sanad of 1790. 

The Government case is somewhat obscure on this* point. Tt 
denies that any title to the land passed in r;9o. It is contended 
that the patta only amounted. to a promise to settle lands which 
might be measured in future on terms mentioned in the patta. No 
such measurement in fact took place for about 44 years. Itis 
quite clear that the person who got the patta got something in the 
present, The ques'ion is what was it? It may be either the land 
as contended for by the appellant in which case the appeal (it is 
conceded) succeeds orit may be thata right was given to reclaim 
lands within certain boundaries namely those to which I have 
referred on certain terms given in the patta of 1790, the land te 
which such terms were applicable to be measured thereafter. In 
that case all lands within such boundaries would be governed*by ` 
the agreement as to rates in the patta of 1790. The first question 
then to be decided is what is the effect of the patta of 1790: 

Iam of the opinion that by the patta of 1790 the land within 
the boundaries specified by the plaintiff was permanently settled 
with the plaintiff and that the revenue was to be assessed from 
time to time according to the terms of the patta by measuring the 
lands under cultivation and was to be assessed at an increasing 
rate up to the maximum of annas 8 per bigha. This, I think, is 
clear from the patta itself. It is described as a talukdari patta and 
is also described as the patta of Kalaram Chandipur. The plain- 
tiff is described as being in possession. He is given heritable and 
transferable right. The words.used are the usual words which 
denote permanency and it is stated that from the 7th year he will 
pay the full total rate. The taluk is one of Henekalin taluk and 
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these taluks were to pay the 8 annas rate- the full rate from.the 7th 
year in (I am of opinion) perpetuity. This conclusion is supported 
by the fact that the lessors were in‘ possession of the land the subject 
of the patta which had existed as a taluk anterior. to the disposition 
to the appellants’ predecessors, that the records show that it was 
entered as a permanently settled estate, though this is said to have 
been by mistake, that there is no other document which completely 
fixes the terms of the arrangement prior to 1852 and that rent. at the 
rate of 8 annas has been paid for some hundred years or over. 

Whether then we deal with a disposition of land within certain 
boundaries ora right to reclaim within such boundaries, the con- 
clusions must be in favour of the appelant provided that the land in 
suit falls within such boundaries. 

The question then is, do the disputed lands fall within the boun- 
daries of the taluk as it was constituted in 1790? For the appellant 
it is contended that this was not denied. I am not satisfied that the 
allegation that the boundaries were as stated in the plaint ‘or that 
the land in suit was within such boundaries was denied. ‘What was 
disputed was that the lands in suit were included in the permanently 
settled estate of the plaintiff and whether they were an alluvial ac- 
cession to such estate. In fact, it was conceded by the learned 
Government pleader that the lands in suit were within the bound- 
aries mentioned in the potta of 1790. His argument was that though 
this was so the lands in suit were not part of the lands settled with 
the plaintiffs: The learned Judge seems to have held that the per- 
thanently settled estate was the estate as settled in 1852 and that 
the lands in suit were outside that, not that they were outside the 
boundaries of the potta of 1790. He held however that if the dis- 
puted land had been included in the permanently settled estate of 
the plaintiff and had yet been reassessed, the legality of this order 
could have been called in question in the lower Court. The latter 
however held that as the lands were not so included and formed an 
alluvial increment toa permanently settled estate, they could be 
assessed, 

I think however that we should hold that the lands in suit are 
within the boundaries given in the potta of 1790 and that as regards 
,any such land the plaintiff is entitled to hold the same at the highest 
rate of 8 annas. For this, I am of opinion, is the highest rate which 
can be charged on such lands. Jt was not argued at the trial that 
the appellants by acquiescence in the settlement of 1852 had aban- 
doned their rights under the potta of 1790, Nor could this have 
been established for though there does not appear to have been ob- 
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jection taken to the proceedings of-1852, there was no necessity to 
do so seeing that the rate assessed was that provided for in the patta 
of 1790. It was only in the 1914 proceedings when the rate was 
enhanced that the.question now in dispute arose and then the right 
to increase the rate was immediately challenged. As regards the 
standard it is admitted that the measurement should be with a rasi of 
110 cubits in respect of all lands included in the patta. This ques- 
tion therefore in principle raises the same point as the question of 
rate. lam of opinion therefore that the appellant is entitled to à 
declaration that the Government had no right to assess the lands in- 
cluded within the boundaries ofthe plaintiffs taluk as given in the 
patta of 1790 at a higher rate than 8 annas (sicca) per bigha accord- 
ing to a measurement with a rasi of 110 cubits. Since writing this 
judgment we have referred with the consent of the learned vakils to 
Mr. Pargiter’s Revenue History of the Sunderbans which (pages 2, 
67) bears out the conclusion at which we have independently 
arrived. For he speaks there of the full rate of 8 annas as hav- 
ing been fixed from the seventh year in perpetuity. 

The suit and appeal is decreed on the abovementioned terms 


“with costs in both Courts. 


Cuming J :—I agree. 

On an application for review of judgment by the plaintiffs the 
following order was made. 

Cuming J: On this application for review the appellant seeks 
that the decree may be drawn up with the addition of certain dec- 
larations. These may be added having regard to the fact that they 
necessarily follow from our previous judgment, in the appeal, dated 
the asth April, 1921, though omitted therefrom. The declarations 
are as follows :— 

It is declared that the lands in suit are within the boundaries of 
the pattah dated the oth January, 1790, and not liable to be assessed 
except under the terms of the said pottah. 

That the settlement made by the Government in contravention 
of the terms of the said pottah at a higher rate of rent without 
the deduction therein mentioned is not binding on the plaintiffs 
and that the kabuliat dated the 11th December, 1916, is declared 
inoperative and not binding upon the plaintiffs who are entitled to a 
refund of all the money paid thereundcr in excess of the revenue 
leviable under the pottah of the 9th January, 1790. 

That the defendants do refund the sum of Rs, 1,471 realised 
from the plaintiffs before the date of the suit under the said Abul 
dated the 11th December 1916. - 
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That the defendaats do pay to the plaintiffs the costs of the suit 
and of the appeal in this Court. : 


We have been asked to give costs in the form of the amount of 
the court-fees paid on this application for review. The order which 
we make in regard to this matter is this. That the applicant will 
get these costs provided-that he succeeds in the appeal to the Privy 
Council, otherwise not. 


The decree in this appeal may now be drawn up and submitted 
for our signature, ` 


The decree will bear to-day’s date. 
A, T. M. Appeal decreed, 


APPELI ATE CRIMINAL. 


Before Mr. Justice Walmsley and Mr. Justice Suhrawardy. 


KHETRAMANI DASI 
v. 
. KING-EMPEROR.* 


Burden of proof— Fenal Code (Act XL V of 1860), Sec. 375— Proof of intention 
or knowled ge-—Inference— Evidence. Act (I of 1872), Sec. 106. 
Proof of intention or knowledge, such as are mentioned in section 373 of the 
Indian Penal Code, is almost entirely a matter of inference from circumstances. 


- Where all the circumstances went to show that the intention of the accused 
. was to employ a certain girl as a prostitute as soon as she was physically ready 
for the purpose : 

Heli; that under section 106 illustration (a) of the Indian Evidence Act, the 
burden lay on the accused of proving that she intended to wait until the age of 
10; years had been reached by the girl. 

Appeal by the Accused under section 410 of the Criminal 
Procedure Code. 


The accused was convicted urter section 373 of the Indian 
Penal Code and was sentenced to undergo one year’s rigorous im- 


+ © Criminal Appeal No. $7 of 1922, against the order of Mr. K. B. Das Gupta; 
grd Presidency Magistrate, Calcutta, dated the agrd December, 1921. 
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prisonment, the offence being buying or obtaining possession of a 
minor girl for purposes of prostitution. 
Babu Probodh Chunder Chatterjee for thé Appellant. 
Mr. S. R. Das for the Crown. 


The judgments of the Court were as follows : 

Walmsley J.—The appellant has been convicted under sec- 
tion 373 Indian Penal Code and sentenced to undergo one year's 
rigorous imprisonment. The girl in this case is Ranibala Dasi, 
who according to the Police Surgeon, was about sixteen years old on 
December, 2, 1921, when he gave evidence. 


` © The first question that arises is whether the appellant obtained 


possession of her. It is suggested that she bought her, but there is 
no evidence of this. It is conceded however that the, girl has been 
with the appellant for several years. In cross-examination some 
questions were put suggesting that the appellant was the mother of 
the girl, but the appellant in the course of her very lengthy written 


- statement made no such assertion. The only possible conclusion 


is that the girl is not the daughter of the appellant, and that the 
appellant obtained possession of her, some ten years ago as set out 
in the charge. 

The next, and most important question, is the intention or 
knowledge of the appellant. Here I may mention that the learned 
Magistrate does not appear to have made the mistake of thinking that 
the proposed explanation was ever added to the section, whatever 
may have been his impression when he framed the charge. He 
recognised that the onus lay on the prosecution, and therefore his 
reasoning is not vitiated by any fundamental misconception. Proof 
of intention or knowledge, such as are mentioned in the section, 
must be almost entirely a matter of inference from circumstances, 

The appellant is admittedly a prostitute herself: Evidence is 
given that she has been in the habit of keeping chukries, and appro- 
priating their earnings. One of these girls is Gouribala Dasi, pro- 
secution witness No. rz. The fourth witness, Norendra Nath Man- , 
dal, who is not at all hostile to the appellant, says that her house 
was a brothel, and he had visited it twice within eighteen months 
of giving evidence. Until about the end of 1918, when Ranibala 
was a girl of thirteen, she habfually lived with the appellant in such 
surroundings, and it is clear from the-evidence that she knew quite 
well what was going on. During this time  Ranibala received prac- 
tically no literiry education: the sarkar of another dariwali- was 


al 
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employed to teach her fór a few months before she was hurried out 
of Calcutta at the end of r918. She did however receive training 
from an ostad: she megtions this herself and the sarkar says he 
saw the ostad. It is not denied that an ostad teaches accomplish- 
ments that enhance a girl’s attractiveness. 

If we look at this chapter of the girl’s life, it seems to me that 
everything goes to show that the appellant intended the girl to prac- 
tise prostitution, or knew that she would be likely to do so. 

The second chapter begins about the end of 1918, when the 
appellant became alarmed by the action of the police in regard to 
the young girls kept in brothels. She hurried Ranibala to Sodepur 
and-left her with Norendra Maiti, the postmaster, and there 
she passed as the sister. of Narendra’s wife. She formed the 
acquaintance of Nanda Lal Datta a veterinary Surgeon, and his 
family, and through them of Nirmal Kumar Mitter, a christian 
youth ; and between her and the latter an attachment grew up. 
To these witnesses she told her story, and there can be no doubt 
that she told them very definitely that, in her view, the appellant 
intended her to be a prostitute, and that she begged them to help 
her. I think that the importance of this part of the evidence lies 
in this fact, that when Ranibala was for the first time in her life 
removed from the poisoned environmentin which she lived to the 
clean atmosphere of a respectable Hindu household she realized 
at once where the life she was living in the Upper Chitpore Road 
would lead her, and I attach much more importance to what she 
said about the appellant’s intentions at Sodepur than to what she 
said aftgr the case had been taken up by the police, 

After three months at Sodepur, a third chapter was begun by 
the removal of the girl to a village in the interior of Midnapur. It 
is on this part of the case that the learned pleader for the appellant 
has dwelt at greatest length. He urges that the appellant put the 


i girl in a good home, made arrangements for her education which 


were so successful that she won a scholarship, and laid plans for 
building a home for herself where she could live out her old age 
with Ranibala married to some villager. He has also laid great 
stress on Nirmal’s intervention, and to Ranibala’s supposed infatua- 
tion for Nirmal. Ranibala stayed at Asthwapur for a little over 
two years and undoubtedly she was well treated there and the ex- 
penditure was borne by the appellants Nothing however seems to 
have been done to arrange a marriage for the girl The appellant 
does not say in her written statement that she opened negotiations 
with any one : she only refers to a letter from Ranibala objecting to 
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two' men who had been proposed, and in °cross-examination of 
Ranibala all that was elicited was that Norendra Jana had proposed 
three names.—Narendra, however, says that, he made no efforts to 
find a bridegroom, because he knew that no one would marry a 
prostitute's girl, He does bear out the case that the appellant was 
trying to make a home for herself, but Kshetramani's desire fora 
homestead and paddy land has nothing to do with her intentions 
regarding Ranibala. Nothing, I think, but genuine efforts to 
secure a suitable husband tor Ranibala would prove that Kshetra- 
mani wanted her to live as a respectable woman. The only posi- 
tive statement that the appellant makes about marriage is that she 
actually went.to Asthwapur in February 1921 and gave ber in 
marriage to Kshetra Maiti but this allegation is denied by both 
Ranibala and Narendra, and no evidence is offered in support of it. 
My conclusion is that there never was any genuine,attempt to 
arrange a marriage for the girl ; and I think the explanation of the 
visit to Asthwapur is that Kshetramani was afraid that Nirmal 
would carry the girl off and frustrate her plans, while she hoped 
that Ranibala, finding marriage to be out ofthe question would 
realize that'she had no choice but to follow her patvon's calling. I 
have dwelt on the. evidence about Ranibala's lifeat Asthwapur 
because it was argued before us that if the appellant had at one 
time intended to bring up the girl for alife of prostitution, her 
conduct during those years shows that she had altered her plans and 
was trying to establish the girl in a decent home. There is & double 
difficulty in the way of this argument : one is that the appellant 
herself does not make out such a case : the other is that, as I have 
tried to show, the facts do not support. the view. ; 

Then it appears that Ranibala was brought back to Calcutta 
after about two years in Asthwapur > she was taken for one night to 
the Upper Chitpir*Road and then to the house of Narendra. The 


' explanation offered i is that Ranibala was restless. “The more pro- 


bable explanation is that Khetramani thought that she had rea ched 
anageat which her employment as a prostitute’ involved no 
risk. 

"Turning to the. other branch of the . argument, I cannot under- 
stand what bearing Nirmal's conduct has on the’ question of Kshe- 
tramani’s intention. Granting that he had formed an attachment 
for the girl, and that the girl wrote to him with unmaidehly warmth, 
I fail to see how he prevented Kshetramani from carrying out the 
honourable intentions that it is said she .cherished. Certainly, with 
the first chapter of her life he had nothing to do ; and with the girl 


. 
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buried in the heart ef Midnapur .he did not prevent Kshetramani 
from finding a suitable husband. 

In my opinion the only possible conclusion is that Kshetramani 
intended from the outset that Ranibala should be brought up to 
follow an immoral calling: and I do not think thatthere is any 
reason for crediting her with a change of purpose. 

Now I come to the legal point involved in the case. The learned 
Magistrate has inserted in the charge the words “ at any age." It 
was proposed in 1913 to add those words to the section, but the 
proposal did not become law. A well-known text book however 
printed them as part of the section. The Magistrate evidently con- 
sulted that text book, andhe has fallen into a mistake thereby. 
'The proposed alteration was intended to meet the difficulties created 
by the construction put on the words 'such minor! in three reported 
decisions ; Queen-Empress v. Ramanna (1) ; Deputy Legal Remem- 
brancer v. “Karuna Baistobi (2) and Queen-Empress v. Chanda (3). 
Personally I think, with all deference to the learned Judges who 
decided those cases, that the construction is unreasonable, and if it 
were necessary to decide the point I should make a reference to the 
Full Bench. 


In the present case, however, the — need not be decided. ` 


As.was said in the Calcutta decision, illustration (a) to section 106 
of the Evidence Act has an important bearing on the case. ““ When 
a person does an act with some intentian other than that which the 
.character and circumstanees of the act suggest, the buxden of 
proving that intention is upon lim." Herein my opinion all the 
circumstances go to sbow that the intendon of the appellant was 
to 'employ the girl as a prostitute as soon as she was physically ready 
{or the purpose, and the burden lay upon her of proving that she 
intended to wait until the age of majority had been reached. I do 
not think that she has discharged that burden by showing that 
Ranibala has reached the age of sixteen without ceasing to be a 
. virgin. That is a position imposed upon the appellant by circum- 
-stances outside her own control. - 
I think therefore that all the elements of an offence under sec- 
- tion 373, I. P. C. have been established, and that the appellant has 
. been rightly convicted. . 
The appeal is accordingly dismissed. 
Suhrawardy, J.—I agree. e 
A. T. M. he - Appeal dismissed, 


(1) (1889) I. L. R, 12.Mad. 273. (2) (1894) I. L. R. a2 Calc. 164. 
(3) (1895) I. L. R. 18 All. 24. 


455 


CRIMINAL. 


— 


1922. 
ww 


Khetramani Dasi 
v. 
King-Emperor. 


Walmsley, 3. 


— 


456 


CRIMINAL. 


1922. 
beta 
March, 17, a6. 


—À 


March, 28. 


THE CALCUTTA LAW JOURNAL. (Vor. XXXV. 


CRIMINAL REVISION. 


Before Mr. Justtce Walmsley and Mr. Justi SuArawardy. 


BIMALA PROSAD MOOKERJEE AND OTHERS 
v. 
TATA IRON AND STEEL CO. LTD. AND OTHERS.* 


Land, dispute as to—Mining rights, dispute regarding —Criminal Procedure 
Code (Act V of 1898), Sec. 145. 

The petitioners, four members of the 1st party, were lessees and sub-lessees 
under the other members of the first party, who' were proprietors. The opposite 
party held a mining lease from the zemindar of the whole village where the land 
was situated. The petitioners wanted to bore in the area to which the proceedings 
under section 145 of the Code of Criminal Procedure related, while the opposite 
party claimed that as the sub-soil right was given to them, they were gntitled to 
prevent the petitioners from boring in the village : 

Held, that the proceedings held under section 145 of the Code of Criminal 
Procedure, were proper : The Indian [ron and Steel Company v. Banso Gopal (1) 
distinguished by Mr. Justice Walmsley and doubted by Mr. Justice Suhrawardy. 


Per Suhrawardy 9 ; A Magistrate can deal with a dispute concerning mining» 
rights ypder section 145 of the Code of Criminal Procedure. The section is not 
limited in its scope to disputes relating to actual possession. 


The definition of ‘land’ as given in the Criminal Proceedure Code, is wide 
enough to coyer mining rights and even prospecting or boring licenses. 

Application for Revision under section 435 of the Code ‘of 
Criminal Procedure. 


Proceeding under section 145 of the Code of Criminal Procedure. 


Babus Dasarathi Saak and Kshitish Chandra Chakrabutty 
for the Petitioners. E 


Babus Manmatha Nath Mukherjee and <Ambicapada Chowdhury 
for the Opposite Party. 
C. A. V. 
The judgments of the Court were as follows : 


Walmsley J.—This Rule was issued in regard to an order 
passed under section 146 Criminal Procedure Code attaching two 
plots of lands respecting which proceedings had been drawn up 
under section 145 Criminal Procedure Code. 

The petitioners are four members of the first party, and they are 


* Criminal Revision No. 86 of 1922, against the order of Mr. j. Dutt, Deputy 
Magistrate of Asansole, dated the rotb February, 1922. : 
(1) (1919) 33 C L. J. 54: 
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lessees and sub-lesgees under the other members of the first party, 
who are describéd in the petition as proprietors of Estates Nos. 
4551 and 769. : 

The second. part}, the opposite party at tbis stage, are the Tata 
Iron and Steel Co. Ltd, and its servants ; and the company holds 
a mining lease from the Maharaja of Burdwan, who is, according 
to the company, zamindar of the whole village in which the land 
is situated. - Š 


The cause of the dispute is that the petitioners in virtue of 
| the rights conferred on them by their lessors want to bore in the 
-area to which the proceedings relate, while the company claims 
that the sub-soil rights have been given to them, and that they 
are entitled to prevent the petitianers from boring in the village, 
Neither: party attaches any importance to the surface rights, 
except ag a means of access to the minerals beneath. The surface 
is actually in the occupation of cultivators who grow crops on 
it, and the company is perfectly ready that it should continue in 
their occupation : in fact it does not object to them paying rent 
to the petitioners, for it may be many years before it requires the 
surface: ' , 
The grounds on which the Rule was issued are these :— 


(1) For that, having regard to the nature of the dispute 


between the parties, the claims put forward by them in their res- 
pective written statements and in the trial, the proceedings under 
section 145 Criminal Procedure Code are not applicable to the 
facts of the case, and the order of the Magistrate under section 146 
Criminal Procedure Code is without jurisdiction. 


(2) For that in view of the statements made by the second 
party (the Tata Iron and Steel Co) in paragraph 4 of their written 
statement, that they are notin possession of the surface lands of the 
subject matter of dispute, the order of attachment so far as it re- 
lates to the surface lands is without jurisdiction and extremely pre- 
. judicial to the petitioners. 

. Now it has been expressly conceded by Babu Dasarathi Sanyal, 
vakil for the petitioners,:that the provisions of Chapter XII of the 
Criminal Procedure Code may be used in disputes with regard to 
sub-soil rights, so that the scope of the first ground is very limited. 
The argument is that in the present case there isno real dispute 
about possession of the minerals, and therefore section 145 Cri- 
minal Procedure Code has no application. For this proposition 
reliance is placed upon the decision in the case of Zhe Indian Iron 
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and Steel Company v. Banso Gopal(1). Yteappears to me that 
the two cases are not alike: in the reported case the parties had 
prospecting leases while in the present case the Company at least 
has a mining lease. "There is an immense difference between win- 
ning coal under a mining lease and ascertaining whether coal 
exists under a boring license. It is admitted that the ‘Company 
has sunk shafts in the neighbourhood, and in my opinion the in- 
ference to be drawn from such operations is thatas soon asthe - 
petitioners tried to get below the surface to the coal beneath, there : 
arose a dispute about possession of the coal. It follows that pro- 
ceedings under section 145 Criminal Procedure Code cannot be 
regarded as inapplicable to the facts. Other proceedings might 
have served equally well to preserve tranquility, but that is a matter 
on which the learned Magistrate was entitled to use his own discre- 
tion. Even if I were to hold that he would have.been well-advised 
to use other measures, I could not on that ground . hold that he had , 


` no jurisdiction to have recourse to Chapter XII. 


The second ground is not seriously pressed. 
In my opinion the Rule should be discharged. 


Suhrawardy,: J.—1 agree ; I only wish to express my respect- 
ful dissent from the view expressed in the case of Zhe Indian Iron 
and Steel Company v. Banso Gopal (1) if that case purports to lay 
down broadly that a license to dig minerals confers no interest or 
estate in the soil, and that a dispute concerning mining rights is not 
one with which the Magistrate can deal under section 145 of tlre 
Criminal Procedure Code. The definition of land as given in the 
Criminal Procedure Code of 1908 is wide enough to cover mihing 
rights and even prospecting or boring licenses which can only be 


„utilised by going upon the land and exercising some rights relating 


toit Nor dol assent to the proposition which seems to have 
been stated in that case that section 145 Criminal Proceedure Code 
is limited in its scope to disputes relating to actual possession 

only if by that expression is meant possession by squatting on-the 
land. It is conceivable that actual possession in that restricted sense 
may be with some one else and the real dissension between the par- 
ties may be regarding the exercise of some right over it or even under 
without interfering to any appreciable extent the actual or manual 

possession of any one. To this „Category falls the dispute relating 
to collection .of rents or. profits which is expressly included in. 
the definition of ‘land’ and ‘water’ as given in the section © 


(1) (1919) 32 C. L. J. 54. 
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It is not necessary to probe into the question further in this case, CRIMINAL, 
but I wish to guard myself against the view urged restricting the 1935. 
scope of section 145 Criminal Procedure Code. I reserve my baan 
opinion as to the applftability of section 146 Criminal Procedure Bimala 
Code in this case as the question was not raised or discussed atthe Tata uo E AM 


bar. » - aaa 
A. T. M, l Rule discharged. Suhr award, 7 


CIVIL REFERENCE. 


Before Sir John George Woodroffe, Knight, Judge, Mr. Justice 
Greaves, and Mr. Justice B. B. Ghose. 


BIDHURANJAN MAZUMDAR CiviL. 
9. 4 1933; 
bs d 

MANGAN SARKAR.* Januara dy: 


— 


Fromissory note Bond —Attestation—Stamp Act (IT of 1899), Section a(s) (b). 

A document by which an-executant promises to pay to the lender a certain 
sum of money on demand is not attested by a witness by being signed by the 
writer (a person other than the executant). Such a document is a promissory 
note and is to be stamped with a stamp of one anna : Reference under Act 1 of 
. 1879 (1) followed. Yagannath v. Bajrung (2) distinguished. 

"The word ‘attestation’ referred to in section 2 sub-section (5) clause (b) of the 

Indian Stamp Act, means attestation on the face of the instrument. 

Reference under section 6o of the Indian Stamp Act. 

A promissory note was executed on the rxth August, 1918, by 
: Mangan Sarkar, in favour of the plaintiff, Bidhuranjan Mazumdar. A 
suit was brought on the note in the Small cause Court at Pabna. 
The learned Small Cause Court Judge made the following Reference 
through the District Judge of Pabna : 


Reference under Section 60, Indian Stamp Act. 
S. C. C. Suit No. 


As I feel some doubt as to the amount of duty to be paid in res- 538 of 1921. 
pect of an instrument produced before me in the marginally noted, prinia aen 
case I have the honour to refer it under section 6o of the Indian g.* 
Stamp Act for the decision of the Hon’ble High Court. Mangan Sarkar. 

1921. 


unti 

* Civil Reference No. 13 of 1921, made by Babu Satis Chandra Basu, Offi- ey 
eiating Subordinate Judge, 1st Court, of Pabna, through P. K. Mukerjee Esq., September, 1 
District Judge of Pabna, dated the 15th September, 1921, under section 60 of the 113. 
^ Indian Stamp Act, in Small Cause Court Suit No. 528 of t921- : 


(1) (1892) L L. R. 17 All, 211. (a) (1920) L L. R. 48 Calc. 61. 
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The instrument, a copy and a translation of which are annexed, 


purports to be a promissory note for a loan of Rs. 71 repayable on 
demand to the creditor, without the additién of the words “or 
order,” or “ or bearer,” and is attested by the writer (a person other 
than the execntant), but it has been stamped with an adhesive stamp 
of one anna only. It is dated 26th Sraban, 1325 B. S. 

It has been proved before me that the said writer was actually 
present at the time of the execution of the document and saw the 
execution. Thus according to the rulings of the Hon'ble Court. 
Raj Narain v. Abdur Rahim (1) and Jagannath v. Bajrung (2), this 
writer is to be regarded as an attesting witness although he did not : 
describe himself as such, but described himself as the writer. 

Under section 2, sub-section (5) clause (b) of the Indian Stamp 
Act '* Any instrument attested by a witness and not payable to order 
or bearer, whereby a person obliges himself to pay money to another” 
isa bond. According to this definition the instrument in question 
would be a bond and ought to have been stamped as such. This 
has been so held in the cases, among others, Reference’ under Stamp 
Act, Section 4(3): Reference under Stamp Act, Section 49(4) and 
Venku v. Sitaram (5). 

But what raises the doubt in my mind is the recent amendment 
of the Negotiable Instruments Act (XXVI of 1881) by Act VIII of 
1919. By section 3 of the latter Act, the definition of a Negotiable 
Instrument as given in the form r Act is slightly altered, and ex- . 
planations are added, of which explanation (1) runs thus : . 

“A promissory note, bill of exchange or cheque is payable to 
order which is expressed to be so payable or which is expresséd to 
be payable to a particular person, and does not contain words pro- 
hibiting transfer or indicating an intention that it shall not be trans- 
ferable.” 

“ Thus it would appear that a promissory note expressed to be 
payable to a particular person, without the addition of any other 
words of restriction or generalisation, should be regarded as a pro- 
missory note payable to that person or to his order. If this view be 
accepted then the instrument now in question is by implication a 
promissory note payable to order, and its attestation by a witness 
would not change its character or make it a bond. It is to be. 
noted that by section 2(22) of the Indian Stamp Act, a Promissory 


(1) (1901) 5 C. W. N. 454 (2) (1920) I. L. R. 48 Calc, 61. 
(3) (1884) 1. L. R. 8-Mad. 87 (E. B.) 

(4)- (1887) 1. E. R. 10 Mad. 158 (F. B). 

(5) (1904) ILE. R..29 Bom 82. ` 
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-Note under that Act means a Promissory Note as defined in the Civin. 
Negotiable Instruments Act and includes some other things. But it igas: 

is also to be noted that the above explanation given in the Amend- ' Bi dharanjan 
ing Act VIII of rgrgsis appended to the definition of a Negotiable s s 


Instrument, and not to the definition of a Promissory Note given in I 
section 4 of the Negotiable Instruments Act; so I entertain some f 

~~doubt as to whether the above amendment of the Negotiable Instru- 
ments Act is applicable to cases urider the Stamp Act. i 

I also entertain some doubt as to whether the above amendment 
is applicable to instruments executed before this Amending Act 
(VIII of 1919) was passed. The instrument in the present case was 
executed on 26th Shraban 1325 corresponding to trth August, 1918, 
while Act VIII of 1919 received the assent of the Governor-General 
on the rgth March 1919. 

' As fiscal enactments are to be liberally construed in favour of the 
subject, I*im inclined to think that the plaintiff producing and re- 
lying on the instrument in question should be allowed to take ad- 
vantage of the amendment made in the Negotiable Instruments Act, 
and that this instrument should not be treated as a bond. As how- 
ever I entertain doubts on the point, and tbe matter is of general 
importance and frequently comes before Courts, I beg to refer the 
following points for the decision of the Hon'ble High Court :— 

(1) Whether an instrument attested by.a witness containing an 
unconditional undertaking, signed by the maker, to pay a certain 
sum of money to a person, without the addition of the words “or 
order,” or “ or bearer.” and without any words prohibiting its trans 
fer, comes within the definition of a Bond as given in the Indian 
Stamp Act, after the amendment of section 13 of the Negotiable Ins- 
truments Act (XXVI of 1881) and addition of the Explanation (1), 
by section 3 of Act VIII of 1019. 

(2) Ifthe above question be answered in the negative, whether 
the answer will be applicable to an instrument executed before Act 
VIII of 1919 came into operation, f. e, before rth March, 1919. 

I beg to add that pending the decision on this Reference the 
plaintiff in this suit has preferred to pay the stamp duty and penalty 
as on a bond and get the instrument admitted iri eviderce expecting 
to get a refund of the same from the Collector if the question be 
decided in his favour. 

Babus Dwarka Nath Chiche Guli} and Surendra Nath Guha for 

© the Government. 

"On this Reference, the Court made the following order : 

Woodroffe J : This is a Reference under section 6o of the J ARRENE ETE 
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‘Indian Stamp Act, No appearance has been “made by the person 


liable to pay the stamp. The learned Government Pleader has 
tightly pointed out to us that as the penalty has already been levied, 
it may be a question whether the learned Judge was right in making 
“this Reference ; but seeing that the learned Judge states in his Re- 


` ference that “ pending the decision on this Reference the plaintiff 


in this suit has preferred to pay the stamp duty and penalty," I 
think that the inference is that before the penalty was levied, the 
learned Judge had determined to make this Reference ; and all that 
happened was that the Reference was actually framed later on. 
Upon the facts submitted to us I think that the attestation referred 
to in section 2, sub-section (5) clause (b) of the Indian Stamp Act - 
means attestation on the face of the instrument In this connection 
I may refer to Reference under Act No. 1 of 1879 (1). The ‘decision 
in the case of Jagannath Khan v. Bajrung Dass Agarwejla (2), to 
which the learned Judge has referred, is not I think, in point. It 
does not hold that the person who signs as writer of an instrument 
must be regarded as an attesting witness, but that a person whois. . 
present and witnesses execution of a mortgage bond and whose 
name appears in the document though he is therein described mere- 


. ly as a writer of the deed is a competent witness to prove the execu- 


tion of the mortgage bond. Inasmuch as the words “ attested by 
the witness ” refer to attestation on the face of the instrument the 
findings on the evidence are in my opinion irrelevant for the pur- 
pose of determining the stamp payable. On this view of the case it 
is unnecessary 10 decide any other question to which the learned 
Judge has referred and I would answer the Reference by saying that 
the stamp payable on the document in question was one anna and 
therefore the document was properly stamped. 


Greaves J :—I agree. 
Ghose J.—1 agree. 
A, T. M. 


(1) (1892) 1. L. R. 17 All. 2116 
(2) (1920) 1. L. R. 48 Calc. 61. 


Vor. KAKU) privy council. 
PRIVY COUNCIL. 


PRESENT : Lord Buchgnaster, Lord Carson, Sir John Edge and 
Mr. Ameer Ali. 


THE SECRE l'ARY OF STATE FOR INDIA IN COUNCIL 
`v. 
RAJA OF VIZIANAGRAM AND ANOTHER, 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS] 


Alluvial accretions —Title—“ Gradual, slow and imperceptible,” meaning 
. of English rule. — 


A Lanka or alluvial accretion formed in the Godavari river in the Madras 
Presidency, was in possession of the respondents. At the place where this Janka 
was situated the Godavari was both navigable and tidal, and the bed of the river 
at that place belonged to the Government of India. The Government of India 
claimed title to the lanka and levied penal assessment. Itis not disputed that the 
Janka was formed laterally in cohtiguity with the respondent’s lands but it was 
contended that the formation was not ““ gradual, slow and imperceptible” as to 
give title to the respondents : á 


Held, that the words '* slow and imperceptible” in the English rule, are only 
qualifications of the word* gradual" and that ths word with its qualifications 
only defines a test relative to the'conditions to which it is applied. In other words, 
the actual rate of progress necessary tu satisfy the rule when used in connection 
with English rivers is not necessarily the same when applied to the rivers of India ; 
that the accretions must be held to have been d gradual, slow and imperceptible” 


and fo be the property of the respondents: Rex. v. Yarborough (1), and S. 4 of’ 


the Bengal Regulation XI of 1825 referred to. 


Appeal from a decree of the High Court at Madras, (Ayling and 
Srinivasa Aiyangar JJ), affirming a decree of the Temporary Sub- 
ordinate Judge of Coconada. 

The subject matter of the dispute is an island or lanka formed 
in the Godavari river. The lanka has been in possession of the res- 
pondents. The appellant levied penal assessment which was paid 
under protest by the respondents. The suit was brought by 
the respondents for a declaration of their title to the lanka and the 
refund of the amount paid under protest. The appellant contended 
that the island was formed on the bed of a tidal and navigable river 
and as such belonged to the Government. The trial Judge found 
that the suit lands were an accretion to the respondent’s lands, that 
they were nota vertical accretion to the bed of the river, and that 
the appellant had no title to them. ^ 

On appeal, the High Court confirmed the findings of the 

(1) (1824) 3 B. & C. 91. 
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Subordinate Judge and dismissed the appeal Hence the present 
appeal. _ 

De Gruyther K. C. and Brown for Appellant :—The documen- 
tary evidence in the case c'early shows that the formation of the suit 
lands was very rapid and not gradual, slow and imperceptible as is 
required by law to give title to the respondents. There is no speci- 
fic rule of accretions applicable to Madras but the rule of justice, 
equily and good conscience isto be applied, ie, the rule of 
English law: Waghela Rajsanji v Masludin (1). The rule in 
English law is well established that a title by accretion is acquired 
only where the accretion is “gradual, slow and imperceptible”: 
Rex v. Yarborough (2); Attorney-General of S. Nigeria v. Holt 
Co. (3). The accretion in this case does not satisfy the test. 
Bengal Regulation XI of 1825 refers to '* Gradual accession". It. 
only applies to cases of incrementum latens: Nogender Chunder 
Ghose v. Mahomed Esop (4). There is no distinction "between the. 
English rule and the Indian rule. The High Court relied too much 
on the observations in Srinath Roy v, Dinabandhu Sen (5). 

Upjohn K. C, Sir George Lowndes K C. and Raikes for the 
Respondents :—It is not open to the appellant to argue the question 
now raised. No issue was framed on this question~nor was any 
evidence called. The facts found by the Courts show that the 
lands were formed as a gradual accretion. The test laid down in 
the Bengal Regulation applies to Madras : Balusu Ramalakshamma 
v. Collector of Godaveri District (6). 

‘The true test, whether in India or in England, is that the'acere- 
tion must be due to the ordinary and natural action of the river. 
What may be considered abnormal in an English river may bê nor-= 
mal in the large Indian rivers. The onus was on the appellant and 
it was not discharged: Haidar Khan v. Secretary of State for 
India (7). 

De Gruyther K. C. replied. 

C. A. Y. 

'The judgment of their Lordships was delivered ty 


Lord Carson: The question in dispute in this action is as to 
the ownership of a certain lanka formed by alluvion in the bed of 


(1) (1887) L. R. 14. I. A. 89 (96) ; I. L, R, 11 Bom. 551. 

(a) (1824) 3 B. & C. on. . (3) 6915) A. C. 599 (613). 

(4) (1872) 10 B. Ls R. (P.,C) 408 ; 18 W. R. 113. 

(5) (19143 L. R. 41. I. A, 221 ; 1. L. R. 42 Calc. 489 : 20 C. L. J. 335. 
(6) (1899) L. R, 26 1. A. 1673.1. L. R. 22 Mad. 464. 

(7) (1908) I, L. R. 36 Calc, 1 ; 8 C. L. J. 436. 
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the river Godavari. It consists at the present time of an island 
being surrounded on all sides by the river, and in extent consists 
of about 1,000 acres. At the place where this lanka is situated the 
Godavari is both navigable and tidal, and it is not disputed that the 
bed of the river at that place belongs to the Government of India. 
The extent of the river and the operation of its currents in forming 
alluvial tracts during the flood season must be borne in mind with 
reference to questions arising in this case. A description of this 
river will be found at p. 465 in the case of Sri Balusu v. The 
Collector of the Godavari District (1). 

The Maharajah of Vizianagram, the first respondent, has for some 
years been in possession of this property ; the other respondent is a 
irustee of the Vizianagram estates. 

The defendant (appellant) as representing the Government of 
India, treatfng the Maharajah and his tenants as being in unlawful 
occupation of the lands in question, proceeded to levy penal assess- 
ment in respect of them amounting to Rs. 9,029. This sum the 
Maharajah paid under protest and has brought the present action 
claiming a declaration of title to the said lands and repayment of 
this penal assessment. i 

The main questions raised by the pleadings and issues, and to 
which the evidence was directed in the trial Court before the 
Temporary Subordinate Judge, were whether the lanka in question 
was an accretion formed laterally as an adjunct to orin continuity 
with any lanka or other property belonging to the Maharajah and 
became his property or was formed vertically as an island in the 
bed*of the Godavari and was therefore the property of the Govern- 
ment. 

The Subordinate Judge before whom the action was tried held 
that the lanka in question was formed by alluvion in contiguity 
with the Maharajah's land and was subsequently separated there- 
from by the river, and gave a decree for the respondents. 

On appeal the High Court of Judicature at Madras, on the 
15th November, 1916, 'confirmed the decree of the lower Court 
and dismissed the appeal, concurring with the finding of the Tem- 
porary Subordinate Judge that the land in dispute was formed as a 
lateral extension of the Maharajah's Janka, or at least of the site of 
his lanka. 

There are therefore concurrent decisions upon this the main 
question raised, and their Lggdships see no reason for dissenting 
from the conclusion arrived at. The further question, however, 


(1) (1899) I. L. R, a2 Mad. 464. 
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and indeed the main one argued on behalf ofthe appellant before 
this Board, was that even if the lands in question were accretions 
to lands of the Maharajah the process of accretion was not such 
as to give him title to them. : 

In dealing with the great rivers in India and comparing them 
with the rivers in this country, it is necessary to bear in mind the 
comparative rapidity with which formations and additions tske 
place in the former. 


lt was claimed by the appellant's Counsel that by the settled 
law of England, which he argued was the law applicable to Madras, 
land to be an accretion must be formed by gradual, slow and imper- 
ceptible degrees as laid down in the case of Rex. v. Yarborough (1) 
and other English authorities, and he alleged that the accretions 
in the present case were not formed by " gradual, slow and imper- 
ceptible degrees." On the other hand, the Board werg referred to 
Section 4 of Bengal Regulation XI of 1825, the only requirement 
of which is that this accretion should be “ gradual’—not that it 
should be slow or imperceptible. That Regulation was promulgated 
to be in force throughout the Provinces subject to the Presidency 
of Fort William, and did not apply to the Presidency of Madras. 
It has, however, been contended that this Regulation embodies the 
law of accretion as applicable generally to the rivers of India. 
Their Lordships do not find it necessary to decide whether the law 
as to accretions promulgated in the Bengal Regulation coincides 
with the Jaw as to accretions in the Presidency of Madras or 
elsewhere in India, nor to discuss the exact meaning of 
the word “perceptible” in the English rule, which provides 
that all accretions must be * gradual slow and imperceptible,” 
for assuming the applicability. of the English rule, “ slow” and 
** imperceptible ” are only qualifications of the word “ gradual,” and 
this word with its qualifications only define a test relative to the 
conditions to which it is applied. “In other words, the actual rate of 
progress necessary to satisfy the rule when used in connection with: 
English rivers is not necessarily the same when applied to the rivers 
of India. The application of the rule is, in their Lordships’ opinion, 
correctly laid down in the judgment of Mr. Justice Ayling in the 
present case when he says :— i 

“ It seems to me the recognition of title by alluvial accretion is 
largely governed by the fact that the latter is due to the normal ac- 
tion of physical forces ; and the different conditions of Indian and 
English rivers is such that what would béabnormal and almost miracul- 


(1) (1824) 3 B. & C. or. : 
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ous inthe latter is normal and commonplace in the former, as .C. 
pointed out by their Lordships of the Privy Council in Srinath Roy (aur: 
v. Dinabandhu Sen (1)." Secretary of Stale 
Their Lordships observe that neither in the plaint nor the de- for in in Council. 
fendants’ written statement, or what is still more important in the Raja of Virianagram. 
issues as settled, is’ there any question raised as to the accretions VAR 
: Lord Carson. 
being '* gradual,” “slow” or ** imperceptible.” 
Further, in their memorandum of appeal to the High Court, the 

Government did not make the decision on this point a ground of 
objection. An examination of the evidence given before the trial 
Judge, shows that although several of the witnesses proved that the 
said lankas or parts of them '' arose gradually " (p. 219 of record), 
or increased “ gradually" (p.229) or “ gradually extended " 
(p. 240), or “ had been gradually growing in size” (p. 282), no 
question challenging this evidence was put upon cross-examination, 
nor was any evidence given on behalf of thé appellant to attempt to 
displace such evidence. 


SE 
a 
" 
: 


Some attempt was made to show by a comparison of farm leases 
and accounts of different years (which were put in evidence on behalf 
of the Maharaja to prove contiguity) that there must have been ex- 
tensive accretions at a paiticular date, but such a comparison does: 
not when examined sbow the contents of the lanka but only what 
land in the place was cultivated in each year. 

Further, the ` judgment of Mr. Justice Srinivasa Aiyanagar bas 
pointed out that throughout the long dispute which has led to the 
present suit the Government had never suggested that the land in 
question “ was not an accretion in the sense of a gradual formation." 
Their Lordships doubt whether under these circumstances it is open 
to the appellant to raise the contention under consideration, but 
assuming that it is, their Lordships see no reason to doubt that, 
applying the principles already eaplained, the accretion must be 
held to have been “ gradual, slow and imperceptible,” and to be the 
properly of the Maharaja, The order appealed for must therefore 
be confirmed, and this appeal dismissed with costs. 


Their Lordships will humbly advise his Majesty accordingly. . 
Solicitor, India office—Solicitor for Appellant. 
Douglas. Grant—Solicitor for Respondents, 


K, V. LAN. ` Appeal dismissed, 


(1) (gta) L. R. 41 I. A. 221 (246) ; 1. L. R. 42 Calc. 489 (531) ; 20 C. L. 
J. 385. 
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PRESENT :—Lord Buckmaster, Sir John Edge Mr. Ameer Ali, 
and Sir Lawrence Jenkins. 


MOHAMMAD SHER KHAN = 
f v. 
RAJA SETH SWAMI DAYAL. P 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
AT OUDH.] 


Mortgage for a term—Redemption—Right to redeem in certain event excluded 
by contract—Transfer of Froperty Act (IV of 1882) Ss. 60, 98—Delay and 
wrong procedure—Costs of appeal. 


A mortgage for a term provided that, if the debt was not repaid at the 
end of the term, the mortgagee was entitled to enter into possession of the mort- 
gaged property and continue in such possession for another period duting which 
the right of the mortgagor to redeem was excluded. The debt not having been 
paid atthe end ofthe term, the mortgagee instituted a suit for possession. The 
mortgagor resisted the suit in all the Courts unsuccessfully and then brought a 
suit for redemption : 

Held, that the rights and liabilities of the litigants depend on the terms of the 
instrument as controlled by the Transfer of Property Act and that the mortgagor 
had, under section 60 of the Transfer of Property Act, a statutory right to redeem 
at the end of the term, even if the mortgage was one in which by section 93 the 
rights of the parties were to be determined by the contract between them. , 

The provsions of one section of the Act cannot be used to defeat those of 
another unless it Is impossible to effect reconciliation between them. An anoman, 
lous mortgage enabling a mortgagee after a lapse of time and in the absence of 
redemption to enter and take the rents in sitisfaction “of the interest would be 
perfectly valid if it did not also hinder an existing right to redeem. 


Successful appellant deprived of costs on the ground of dilatoriness and wrong 


procedure. 


Consolidated appeals by specialleave from two decrees of the 
Court of the Judicial Commissioner of Oudh affirming two decrees 
of the Court of the subordinate Judge of Kheri. 


The only question for dietetininquun i inthe appeal was whether 


the appellant’s right to redeem was premature, having regard to the 


terms of the mortgage, dated the gth June, 1908. The terms of 
the mortgage and the material facts are fully set out in the judgment. 


The trial Judge. and the Judicia? Commissioner on appeal held 
that the parties were bound by the terms of the mortgage and that 
the mortgagor's suit for redemption was premature, Hence the 


present appeal. 
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Upjohn K. C. 8nd Dube for Appellant: The mortgage is a 
simple mortgage and not an anomalous mortgage to which section 
98 applies, Under section 6o, the appellant had the right to redeem 
at the.end of the term. Such a statutory right cannot be defeated 

"by the contract between the parties: Lingam Krishna Bhupati v. 
“Maharaja of Vistanagram (1). 

De Gruyther K. C. and Parikh for Respondent: Section 98$ 
applies and the rights of parties are determined by the contract. 
The right to redeem was expressly excluded and the present suit for 
redemption is clearly premature. 


Upjohn K. C. replied, 


The judgment of their Lordships was delivered by 


Sir Lawrence Jenkins.—These are consolidated appeals pre- 
ferred by special leave of His Majesty in Council from two decrees 


dated the oth February, 1915, and the roth June r918 of the Court: 


of the Judicial Commissioner of Oudh, which affirmed two decrees 
passed by the Subordinate Judge of Kherion the 7th September, 
1914, and the 17th April, 1616, in suits No. 234 of 1913 and No. 93 
of 1915. 

~ The question for determination is whether Mohommad Sher 
Khan, the mortgagor and appellant in both appeals, has a present 
right on payment of the mortgage money to redeem the mortgaged 
property. This has been decided adversely to him in pom the 
lower Courts. 

The mortgage is dated the 9th of June, 1608, and is Exhibit 
A. 36 on the record. The sum of Rs 82,000 is recited to be due, 
and the mortgagor declares “Therefore I . . . . do hereby 
mortgage for five years" the immovable property there described. 
Then follow the terms. 

Clause r provides for the payment of interest half-yearly at the 
rate of 9% annas per cent. per month, for Compound interest, in the 
event of default, and that— 

“ This system of payment of interest and of compound interest 


by six-monthly instalments will continue during the stipulated - 


period as well as after that till redemption and payment of the 
entire amount.” 

Clause 2 is in these terms«— 

* After five years at the end of Jeth 1320 Fasli in the fallow 
season I shall pay at a time and in a lump sum the entire principal, 


(1) (1911) 15 C, WIN. 44t ; 13 C. L. J. 584. 
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interest and compound interest and redeem the mortgaged pro- 
perty.” 

Clause 3 provides :— 

“ That if interest for four six months be not*paid in full, or if at 
the stipulated. period, £4, after five years, I do not get the mort- 
gaged property redeemed on payment of the entire amount of prin: 
cipal, interest and compound interest, then in both cases the mort- 
gagee will have the option either to take possession ofthe mort- 
gaged property in lieu of the principal for a period of twelve 
years commencing from the date of entering into possession 
or to let his interest and compound interest run as usual, in which 
case I shall not raise the objection to the effect that the mortgagee 
did not take possession in order to let his interest accumulate—the 
mortgagee having the option to choose one of the two alterna- 
tives.” 


‘Clause 4 deals with mutation of names. ? 


Clause 5 is in these terms : — 

“ The mortgagee will remain in possession for twelve years from 
the date on which he takes possession of the mortgaged property 
and the mortgagor will not have the right of redemption during the 
period of twelve years." 

Clause 6 stipulates for the appropriation of produce and footie 
in lieu of interest, and that during the period of possession neither 
the mortgagee will have any claim to interest nor the mortgagor to 
profits, and there will be no accounting as to shortage or surplusage d 
of profits at the time of redemption. 

Clause 9 provides :— : - 

' “ That on the expiry of twelve years at the end of. Jeth, f.e., on 
Purnamashi in the fallow season I shall redeem the mortgaged pro- 
perty on payment principal, interest and compound ioterest,” anid 
other specified payments. 

“ Pending the payment of the entire demands due hereunder the 
mortgagee will as usual remain in possession and occupation of the 


mortgaged property in accordance with the above-mentioned 
conditions.” 


Interest fell into arrear, and at the stipulated time the mortgage- 
money was not paid. Thereupon suit No. 234 of 1913 was institut- 
ed by Raja Seth Swami Dayal, the mortgagee, for possession of the 
mortgaged property under the terms of the mortgage. He was 
resisted by the mortgagor, who pleaded that he intended to redeem 
the property. 


~ 
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On the yth September, 1914, the Subordinate Judge decided 
in favour of the mortgagee, who obtained possession on the r4th 
February, 1915. An appeal was preferred by the mortgagor to the 
Court of the Judicial Commissioner of Oudh, butit was dismissed 
on the 19th February, 1915, the Court at the same time declaring 
that the decree would not affect any right of redemption exercised 
in the manner provided by law before the delivery of possession. 


On the 25th February, 1915, the mortgazor applied for leave to. 


appeal to His Majesty in Council, but Lis application was dismissed 
on the 26th April, rgrs. On tbe 18th June, 1915, the mortgagor 
instituted suit. No. 93 of 1915 for redemption. It was dismiss- 
ed in the first Court on the 17th April, 1916, and this was affirmed 
on the rgth June, 1918, by the appeal Court on the ground that 
the suit was premature. On the 23rd August, 1918, the mortgagor 
applied to the Court of the Judicial Commissioner for leave to 
appeal to His Majesty in Council, but without success. 

Finally, the mortgagor, on an application here, obtained, special 
leave to appeal from the appellate decrees in both suits on the 3oth 
May, 1919. 

Many questions were raised in the Courts below which have 
now disappeared, and all that now remains to be determined is 


"whether the present claim to redeem is premature. Mortgages 


of immoveable property are governed by the provisions contained 
in Chapter IV of the Transfer of Property Act, 1882, In section 
58 four kinds of mortgage are described—a simple mortgage, a 
mortgage by conditional sale, an usufructuary mortgage, and’ an 
English mortgage. Section 98, headed “ Anomalous Mortgages,” 
contemplates a mortgage that does not fall under any of the four 
descriptions contained in section 58, and is nota combination of a 


“simple and an usufructuary mortgage or of a mortgage by condi- 


tional sale and an usufructuary mortgage. In the case of such a 
mortgage the rights and liabilities of the parties are to be deter- 
mined by their contract as evidenced in the mortgage-deed and so 


' far as such contract does not extend by local usage. 


By section 6o of the Act it is provided that at any time after the 


` principal money has become payable the mortgagor has a right to 


redeem, and a suit to enforce it is called a suit for redemption. 
The contest between the parties to this litigation turns upon 
whether the mortgagor's right to redeem is suspended by the provi- 
sion in the mortgage which purports to entitle the mortgagee to 
remain in possession for twelve years from the date on which he 


took possession. 
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Inthe argument there has been considerable discussion as to 
the category to which this mortgage belongs, and: more especially 
as to whether or not it is an anomalous mortgage. But their Lord- 
ships do not think it necessary to pursue this enquiry, for, in the 
view they take, the rights and liabilities of the litigants must depend 
on the terms of the instrument as controlled by the Transfer of 
Property Act, for, even if it were an anomalous mortgage, its pro- 
visions offend against the statutory right of redemption conferred by 
section 60, and the provisions of the one section cannot be used to 
defeat those of another unless it is impossible to effect reconciliation 
between them. An anomalous mortgage enabling a mortgagee after 
a lapse of time and in the absence of redemption to enter and take 
the rents in satisfaction of the interest would be perfectly valid if it 
did not also hinder an existing right to redeem. But it is this that 
the present mortgage undoubtedly purports  toeeffect. It is 
expressly stated to be for five years, and after that period the princi- 
pal money became payable. This, under section 60 of the Trans- 
fer of Property Act, is the event on which the mortgagor had a 
right on payment of the mortgage-money to redeem. 

The section is unqualified in its terms, and contains no saving 
provision as other sections do in favour of contracts to the con- 
trary. Their Lordships therefore see no sufficient reason for with- 
holding from the words of the section their full force and effect. In 
this view the mortgagor’s right to redeem must be affirmed, and as 
both suits are now before the Board there will be no difficulty in 
passing one decree in both so framed as to give due effect to this 


| right. . 


Though the appellant has succeeded in these appeals, by his 
procedure and dilatoriness he must be held responsible for this 
protracted litigation, and the consequent wasted expense ; and to | 
mark their disapproval of his conduct their Lordships will not inter- 
fere with the orders as to costs made by the lower Courts, nor will 
they allow him any costs of these appeals. | 

The decrees of the lower Courts should therefore be discharged 7 
except so far as they order payment of costs by the mortgagor. Zs 


There should then (in their Lordships’ opinion) be one prelimi- 
nary decree for redemption in both suits in accordance with O. 34, / 
R. 7 of the Code of Civil Procedure, 1908. But in taking the 
accounts the period during which the mortgagee may have been in 
possession under the decree in suit No. 234 of 1913 should be exclu- 
ded for, though the provisions of the mortgage entitling the mort- 


- gagee to possession cannot operate to defeat section 60 of the 
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Transfer of Property Act, effect should be given to them so far as 
they provide that the mortgagee is to appropriate in lieu of interest 
all the produce Mal and Sewai and profits of the mortgaged villages 
after payment of the Gévernment revenue. And so, during this 
period, as in effect provided by the mortgage neither will the mort- 
gagee be accountable for profits nor the mortgagor for interest. 


The decree should further provide that if payment is not made 
on the fixed day the mortgaged property should be sold. 

Their Lordships will humbly advise His Majesty that the case 
ought to be remitted to the Court of the Judicial Commissioner of 
Oudh with directions to pass a decree in accordance with the 
opinion expressed. There will be no order as to the costs of these 
appeals. 

K. V. JAN. Appeal allowed. 


Barrow Rogers & Neville: Solicitors for Appellant. 
T: L. IWiison & Co.; Solicitors for Respondent. 


APPELLATE CIVIL. 


. Before Mr Justice Suhrawardy, and Mr. Justice Cuming. 
SUDHANYA KUMAR SINGHA AND OTHERS 


v. 
GOUR CHANDRA PAL AND OTHERS 


Document Burdcn of proof—Both party adduciny evidence—Shifting onus on 
examination of evidence-— Evidence Act (1 of 1572), sections (8, 40-~Attested 
document to be used for collateral purposes, proof of-—-Unobjected evidence— 

Evidence in contravention of law. 

The question of burden of proof loses its importance whe-e both parties have 
adduced evidence in support of their respective cases, and the Court on an exami- 
nation of such evidence shifts the onus from one party to the other. This must be 
more so at the appellate stage : Krishna v. Nagendrabala (1). 


* Appeal from Appellate Decree No. 2428 of i919. against the decree of 
Amrita Lal Mukerjee Esq., Additional District Jutge of Noakhali, dated the 13th 
, August, 1919, modifying that of Babu Tribhubaneswar Roy, Munsiff, 2nd Court, 
‘at Sudharam, dated the 19th November, 1917. 

(1) C 911) 34 C. L. J. 343. 


P. C. "e? 


—— 


1621, 
Nar 


Sher Khan 


v. 
Raja Seth Swami. 


Sir Lawrence 
Senkins. 


bead 
February, 10. 


414 


CiVIL. 


1922. 
nd 


Sudhanya 





Gour. 





THE CALCUTTA LAW JOURNAL. [Yor. XXXV. 


Section 68 of the Evidence Act does not permit the fise of the attested insten- ' 
ment as evidence for any purpose whatever unless and until jt is proved in strict. 
accordance with the provisions of the section. Only one exception is made to 
this rule by section 70. ? 


` Section 68 of the Evidence Act is imperative. It is not only applicable to cases 
where the attested instrument is the ground of action but to cases where it is used 
in evidence for collateral purposes. 

Where a piece of evidence not proved in the proper manner, has been admitted 
without objection, it is not open to the opposite party to challenge it at a later 
stage of the litigation. But where evidence has been received without objection in 
direct contravention of an imperative provision of the law, the principle on which 
unobjected evidence is admitted, be it acquiesence, waiver, or estoppel, none of 
which is available against a positive legislative enactment, does not apply: 
Harek Chand v. Bishun ‘1). 

Appeal by Defendants Nos. r, 2, 5 to 7. 
Suit for recovery of possession of property. .. 


One Ram Sundar Pal, father of plaintiffs and 2 and grand- 
father of plaintiff No. 3, had howla right in the lands described in 
the plaint as property No. r. He took the howla settlement in the 
name of his able and intelligent son Kashinath. Afterwards he pur- 
chased in the name of Kashinath one-third of the superior taluk. 
The lands of partitioned one-third share of the taluk were co-exten- 
sive with the lands of the howla and so the howla right merged into 
the taluki right. Of the eight sons of Ram Sundar, Madan prede- 
ceased his father leaving his son Chandra Mohan who died leaving his 
son Nagendra (defendant No. 8). The seven sons whom Ramsundat 
left are plaintiffs 1 and 2(Gour Chandra and Raj Chandra), Shambhu 
Chandra (deceased father of plaintiff No. 3), Kashinath, Jay Chamd- 
ra (deceased father of defendants 9 and 10), Kali and Harish. After 
Ramsundar’s death in 1300 B. S. disputes arose between Kashinath 
and his brothers regarding the aforesaid property and by an ami- 
cable settlement Kashinath got the said taluki share exclusively but 
it was arranged that he would possess 6 annas in khas and grant jote 
rights to the brothers in respect of the remaining ro annas share. So 
five jotes were created,—four in the names of Gour Chandra, Raj 
Chandra, Jay Chandra and Shambhu and one in the names of their 
step-brothers Kali and Harish, In‘1:11 B S. Kashinath sold his 
6 annas khas taluki Jands to plaintiffs 1 and 2 and Jay Chandra. Kali 
and Harish having died their mother Joytara who succeeded them 
sold their jotes to plaintiffs 1 and 2. Previously to their death 
Harish, Kali and Shambhu joined their jotes and were in joint pos- 
session. After purchase plaintiffs r and 2 and Sbambhu similarly 

(1) (903) 5 C. W. N. 161, 


Wa 
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possessed the jotes of Harish and Kali jointly. Defendants 9 and 
1o were sons of Joy Chandra deceased. Kashinath died leaving two 
widows Nabatara and Janaki (Defendant 4) of whom the former pre- 
deceased the latter. Shambhu died in 1319 B. S. leaving his son 
Bipin, plaintiff No. 3, who remained in joint possession of the jotes 
with plaintiffs 1 and a. Defendants r and 2 dispossessed plaintiffs 
from the jotes of Kali, Harish and Shambhu alleging that they had 
purchased ro ánnas ofthe taluk from defendant 4 and that they 
were entitled to khas possession. Defendant 3 the maternal uncle 
of defendants r and 2 was one of the dispossessors. Defendants 
$t07 took a Kat kobala of their properties from defendants 
I and 2. 


~ Plaintiffs brought the suit for a declaration of their title as afore- 
said and for recovery of possession of plots 1, 2 and 3 of the proper- 
ty from which they were dispossessed which were lot r of the sche- 
dule to the plaint. : 

The Munsiff decreed the suit in part declaring taluki right of the 
plaintiffs 1 and 2 in 4 annas share of the lands of lot No. r. On 
appeal by the plaintiffs the lower appellate Court decreed the suit in 
respect of the property in lot No. r. Hence the appeal by the de~ 
fendants. 

Babu Jitendra Kumar Sen Gupta for the Appellants, 

Babu Asiranjan Chatterjee for the Respondents. 

The judgment of the Court was as follows : 


This appeal arises out of a suit for the recovery of possession of 
certain properties described in the plaint and establishment of the 
plaintiffs’ title thereto. The facts of the cases which are rather com- 
plicated are fully set out in the judgment of the lower appellate 
Court. The Court of first instance gave the plaintiffs a partial de- 
cree by declaring the taluka right of plaintiffs r and 2 in four annas 
share of the lands described as property No. 1 in the plaint and the 


, osat raiyati title of the plaintiffs to eleven annas four gandas share of 
property No. 2 and dismissed the plaintiffs’ claim with regard to the. 


rest of the properties in suit. On appeal the lower appellate Court 
modified the decree of the first Court by declaring plaintiffs’ jote 
right under defendants Nos. 1, s and 4 in property No. 1 amd grant- 
ing them a decree for khas possession of that property and in other 
respects upheld the decree of the first Court. Several objections 
have been taken to the findings of the lower appellate Court, some 
of which in our opinion do not stand scrutiny. The points that re- 
quire serious consideration are (1) that the Court. of appeal. below’ 
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has erred in holding that the family being jotnt and Ramsunder 
with his seven surviving sons including Kashinath living in joint mess, 


the property must be said to be the joint properties of all, that the. 
defendants must show that. Kashinath had a separate fund of his, 
own from which he acquired this property and that-hence the pres, 


sumption. is that it was joint property of the joint Hindu family of 
Ramsundar.and his sons It is ‘argued that as the family ‘was one 


governed by the Dayabhaga School of the Hindu Law, such pre-. 
sumption ought not to have been raised and the burden cast upon the : 
defendants to prove that the property was purchased. with the funds , 
of Kashinath in whose name it stood. It is clear from the perusal: 
of the judgment that the learned District Judge on an examination, 


of the oral evidence has foünd that the property was purchased in 
the name of Kashinath as he was the ablest and most intelligent of 
Ramsunder's. sons, and in consideration of the facts apd circum- 
stances of the case he has demanded proof from the defendants that 
the property was purchased. by Kashinath out of his personal fund. 


u 


The question of onus loses its importance when both parties have . 


adduced evidence in support of their respective cases, and the Court 


on an examination of such evidence shifts the burden of proof from : 


one party to the other. This must be more so at the appellate stage: 
Krishna Kisor De v. INagendrabala (1). The finding of the learned 
Judge is based‘on a consideration of the evidence in the case and is 
unassailable in second appeal. in 

The second point is of some importance. The Court of first in- 
stance admitted in evidence two mortgage bonds Exs. A & B with- 
out objection by the plaintiffs, These documents were executed by 
Kashinath and his widow defendant No. 4, in which it is stated ‘that 
the mortgagors had not created any subordinate interest or encum- 
hered. thé property in. suit which they mortgaged by those deeds. 


The’ documents were proved not by any attesting witness to them, : 
but by evidence of persons who identified the signatures of the exe- . 


cutants, The plaintiff's claim i in the suit jotes created by Kashinath 
under his taluka right in property No. 1. It was attempted to show 


by these documents that some time ago, £.e., in, rgoo and 1912 Kashi- f 
nath and. his widow made, statements, to the effect that they had not ; 
created any such subordinate interest, in the ‘property. , Considering. 


the circumstances under which these statements. were made it is 
doubtful if these admissions are atmissible i in evidence under section 


13 of the ‘Evidence Act in. favour of the persons. who , „pade them; 9r : 


thase. claiming under. such persons, But in view of our, decisian,. “as. 
40) 91) 34:C. he piis ll Geb beat © aah ueni 


) 


ex 


Von. KERV. HicH court. : 


to the documénts having been legally pred itis not necessary’ tô! 


discuss the matter further. ` 4 


Section 59 of the Transfer of Property Act requires a mortgage 
deed'to be attested by- two witnesses and section 68 ‘of the Indian 
Evidence Act enacts as follows :— 

* If a document is required by law to be attested, it shall. not.be 


used as evidence;-until one attesting witness at least has been called. 


for the purpose of proving its execution, if there be an attesting wit- 
ness.alive and subject to the process ofthe Court and capable of, 
giving evidence." The only exception to this imperative rule is.laid 
down in section 7o of the Evidence Act. to the effect .that the ad: 
mission of a party to an attested document of its. execution 
by himself 'shall be sufficient proof of.its execution as against 
him. In the present case there is no proof that there is no attesting. 


witness toethese documents alive or available. In the circumstances. . 


it is evident that the provision of section 68 of the Evidence Act 
has not been complied with and the documents not legally proved. 
It is contended for the appellant that the strict mode of proof pres- 
cribed in section 68: of the Evidence Act applies only to cases where 
the document is attempted to be enforced to prove the legal right or 
relation it creates. But ina case where such documents 'is sought 
to be proved for a collateral purpose, it may be proved by the ordi- 
nary law laid down for proof of a document as a piece of evidence. 
We do not think we should give effect to this contention. The lawas 
elaid down in section 68 is imperative and does not on tae face of it 
admit of any relaxation except in the cases provided in sections 69, 


: 79 and 71 of the Evidence Act. Sectioa 68 of the Evidence Act is | 


based on the English law onthe point which. is thus stated. in 
"Taylor on Evidence, 11th Edition, p. 1230 section 1843. “The 
general rule which reqiures the production of an attesting witness, 
when the validity of an instrument depends. upon its formal attesta- 
.tion,.is so inexorable, that it applies even to a cancelled or a 
burnt deed, as also to one, the execution of which is admitted by 
the party to it and that too, though such admission be deliberately 
‘made, either in open Court or in a, subsequent agreement or even 
in a sworn answer to interrogatories delivered to the party in the 
cause. A paity in a cause who is called as a witness by his op- 
ponent, cannot be required to prove ‘the execution by. himself of an 
instrument, to the validity of which attestation is requisite, so long 
as the attesting witness is capable of being called. So also the 
attesting witness must be called, though subsequently to the execu- 
tion of the deed he has become blind, , and the Court will not 
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dispense with his presence on account of illrfess, however severe, 
If the indisposition of the witness be of long-standing the party 
requiring his evidence should have applied fpr power to examine 
him before a commissioner or examiner, and if he be taken 
suddenly ill a motion must be made to postpone the trial.” 


Section 1844 p. 1231—" The rule is equally applicable, what- 
ever be the purpose for which the instrument is produced.” 

This statement of the law found judicial recognition in the case 
of Manners v. Pasian (1), in which Lord Alvanley clearly laid down 
that the rule of law (as codified in section 68 of the Indian Evidence 
Act) is not confined to cases where the attested instrument was the 
ground of action but that it applied also to cases where it was used 
in evidence for collateral purposes. This view is also supported 
by the imperative and stringent wording of section 68 which does 
not permit the use of the instrument as evidence for any purpose 
whatsoever unless and until it is proved in strict accordance with 
the provisions of the section, The rigour of the English Law on 
which “the present section is founded has been to a certain extent 
lessened by the proviso as contained in section 70 of the Evidence 
Act. The enactment of this proviso, to our mind, clearly indicates 
that the Indian Legislature intended to provide only one exception 
to this inflexible rule and no other. 

It has been argued on the authority of Zofaluddí Peada v. 
Mahar Ali (2), and other cases of this and other High Courts that a - 
mortgage deed though not enforceable as such has been used as evi. 
dence and proved in the ordinary way to enforce a personal covenant 
to pay. In all these cases the bond was not attested in accordanee 
with section 59 of the Transfer of Property Act and hence it was 
not treated as a mortgage bond, but given effect to as a simple 
money bond. These cases therefore do not support the position 
taken by the appellants, We have not been referred to any case 
where a mortgage bond properly attested, though not proved in con. 
formity with section 68 of the Evidence Act,was received in evidence 
to prove the personal obligation created thereby. For the contrary 
view we have the authority of the case of Samoo Patter v. Abdul 
Sammed (3). The case was taken to the Privy Council which - 
affirmed the decision of the Madras High Court in Shamu Pattar v. 
Abdul Kadis (4) The point whether such a document could be 
used as a bond was negatived by*the Madras High Court ; it was 


(1) 1 Leach, C. C. 174. (2) (1898) I. L. R. 26 Calc. 78. 
(3) (1908) 1. L. R. 3 Mad. 337. 
(4) (1912) I. L, R. 35 Mad 607 P. C. ; 16 C. L. J. 596. 
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urged by counsel for the appellant at the bar of the Privy Council 
but was presumably not pressed and there is no direct finding of the 
Judicial Committee on sthis question though the dismissal of the 
suit indicates that in their Lordships’ opinion there was no ground 
on which the plaintiff in that case was entitled to any relief. It is 
further noticeable that in that case the deed in suit was admitted 
by the executants and the contesting defendants in the pleadings, 
which fact assumes importance with reference to the next question 
raised before us by the appellants. 

It is further argued in this connection that the plaintiffs were 
not competent to object to the admissibility of the mortgage bonds 
in the Court of appeal below as they were adimitted without objec- 
tion in the first Court. It is not clear from the judgment of the 
lower appellate Court whether the documents were rejected 
by it suo Motu or on the objection of the respondents, We 
are not unmindful of the cases in which it has been laid down 
that where a piece of evidence not proved in the proper manner 
has been admitted without objection, it is not open to the 
opposite party to challenge it at a later stage of the litigation. 
But where evidence has been received without objection in direct 
contravention of an imperative provision of the law, the principle 
on which unobjected evidence, is admitted, be it acquiescence, 
waiver or estoppel none of which is available against a positive 
legislative enactment, does not apply. See Hareck Chand v, Bish- 
“tla Chandra (1). Inthe present case the law has laid down an 
inflexible rule of proof which cannot be deviated from except as 
provided in the Act. If the legislature had intended to modify the 
stringency of the English law so far as to make an instrument not 
proved in accordance with the provisions of section 68 of the 
Evidence Act admissible when not objected to by the other party, 
one would have expected a proviso to that effect similar to section 
79 of the evidence Act. In our opinion the enactment of section 70 
lends considerable colour to the supposition that the legislature 
desired to add no further exception to the law laying down the 
special method of proof of instruments required by law to be 
attested, We accordingly hold that the mortgage bonds were rightly 
rejected by the learned Judge. 

We may observe that the bond even if admitted would have 
apparently afforded evidence of the weakest character, and the 
Munsiff who decided the case in favour of the defendants, did not 
even refer to them in his elaborate judgment. , 


(1) (1903) 8 C. W. N, 1044 
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The decree of the lower appellate Court "requires slight modi-. 
fication in that it was decreed to the plaintiffs “ Khas possession’ 
ot the-land of property No. rin that ro amnas jote share.” The 


- plaintiffs claimed their jote right in plots:r, 2 and 3 of property: 


No. 1 and not in the whole of that property. The plaintiffs’ jote. 
right will therefore be declared in and .khas possession granted to 
them of plots Nos 1, 2 and 3 only of property No. 1. With this 
variation the decree of the Court of appeal ‘below is affirmed' and: 
this appeal dismissed with costs. 


A. T. M. Appeal dismissed : Decree varied, 


Before Sí» Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Pearson. 
. ARJUN BISWAS AND OTHERS. . 
- Ca 
t ABDUL BISWAS AND. OTHERS. * 


Limitation- Limitation Act (1X of 1908), Sch 1 Ari. a9 —Suit for compensation 
A P - 
for improper attachment. 


Article 29, schedule. ! of the Limitation Act is inapplicable to. a suit = Som. 
pensation on the ground of improper attachment of the plaintiff's goods (paddy 
and jute‘, damage to goods while under attachment and conversion of somg of the 
goods: ' anaeikramamw v PEN Koya (1), and Sokhalinga Chetty v. F. S. 
‘Krishnaswami Ayyer (2) 


* In order to bring a case under article ho. sche dule Tof the Limitation Act, 
it must be shbwn that the seizure was wrongful under legal process. A’ seizure 
cannot be said to be wrongful except: where the writ was: without jurisdiction, 
where the writ was executed against a person who was no party to the decree 


and where the goods were-outside the scope of the suit. . / 
Appeal by the’ Plaintiffs. oh VEMM. uy RM ae = 
Suit for compensation for impropér attachment of movable ” 

' goods. i n E à : j Ad 
The material facts appear from the judgment. MSN 


* Appeal from A ppellate Decree Mo. 1569 of 1919 against the decies of Babu 
Bipin. Chandra Chatterjee, Subordinate Judge of Jessore, dated, the 26th April, 
1919, affirming that of Babu Kunja Behary Chests Maret ard Court, at Jessore, 
dated the 12th April, 1918. - ` . 

(1) (18953 T. L. R. r9 Mad. 80. (3) (1920) Mad, W. N. 192 (195)* 


Vot, XXXV.] HIGH COURT. 


Babus, Manindra Nath Roy and Jitendra Kumar Sen Gupta 
forthe: Appellants. 


Babu Nirad Bandhu d (o for Babu Bude Haldar) for the 
Respondents, 


"The judgment of the Court was as follows : 


"This appeal arises out of a suit for compensation on the ground 
ofi improper attachment of the plaintiff's goods (paddy and jute), 
damage to goods while under attachment and conversion of some of 
the goods. Compensation was also claimed on account of fall in 
the market rate of goods while under attachment and for costs in- 
curred in getting the goods released from attachment. 

"The Court below has dismissed the suit on the ground that it 
was barred by limitation under article 29 of the Limitation Act. 

That article provides one year's limitation for a suit for compen- 
sation for wrongful seizure of movable property under legal process. 
In order to bring the case under the article, it must be shown that 
the seizure was wrongful under legal process. 

. Inthe present case the writ was issued by the Court and prima 
facie it was not a wrongful seizure The writ was not without jurisdic- 
tion as- “the Court had jurisdiction over the subject mat er, nor was 
the writ executed against a person who was no party to the decree, 
nor with respect to goods outside the scope of the writ. In these cir- 
cumstances, we think that article 29 is inapplicable to the case. 
This view is supported by the cases of Afanavikaramam v. Avisilan 
Koya (1), and Sokhalinga Chetty v. P. S. Krishnaswami Ayyer (2). 

It may be pointed out that the limitation-of one year under 

‘artiele 29 is to run from the ‘date of the seizure; but so long 
as the writ is not set aside, the seizure cannot be said to be wrong- 
ful except in instances such as ‘mentioned above. Proceedings to 
have the writ set aside may take a long time ; and if article 29 were 
applicable to the casé, limitation would run from the date of the 
seizure although the writ might not. be set aside within the period 
of one year. = 

. On behalf of the senden s we have been sated to the cases of 
Madras Steam Navigation Co. Ld. v. Shalimar Works, Ld. (3); Ram 

` Narain v. Umrao Singh (4) ; Damaraju Narasimha Rao v. T hadinada 

Gangaraju | (5), and JPandiri Veeranna v. Mandavelu Subha 

Row (6). m thé last 3 cases bosiever the pene whose Prope 


Ei (18os* a. L, R 19 Mad. ‘Bo. (a) (1970) Mad w. N. 191 (195). 
“(ay 0914) I. L.R. 42 Cale. 8&. (4) Vo) 1 L. R. 29 SL 615. ` 
(5) 1908) I. L. R. 31. Mad. 4415 7. A aa 


(6) (1915) 35 I. C. 983,31 M, L. J. 257. , 
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in question was a stranger to the proceeding in which the legal 
process was issued; In the case of Madras Steam Navigation Co. 
Ld.v. Shalimar Works Ld. (1), there-is an observation to the 
effect that the article was applicable, but it was held that the plain- 
tiff was not entitled to “any . compensation. The observation there- 
fore was not necessary for the purposes of the case. 

These cases therefore do not decide the point raised before us. 

We are accordingly of opinion that the decree of the lower 
appellate Court must be set aside and the case sent back to that 
Court in order that the Court may decide the other questions 
which have not already been decided, and dispose of the case 
according to law. 

Costs to abide the result. 


A. T, M. Case remanded, 


(1) (1914) I. L. R. 42 Calc. 85. 


Before Sir Asutosh Mookerjee, Knight, Judge and Mr. Justice 
Chotsner 


SARAT CHANDRA SEN 
p. . 
RAJKUMAR MOOKERJEE* 


Award, if bar to snit—~Suit pending decision of arbitrators—Ne application «for 
stay of suit—Death of one of the arbitrators pending hearing of suit—Civil 
Procedure Code (Act V of 1908) Sch. II Paras 14(c) 20, 21. 


The plaintiff and the defendant were owners of adjoining parcels and the con- 
troversy between them constituted a boundary dispute. On the 19th May, 1915, 
they executed a deed of agreement and referred the matter In dispute to three- 
arbitrators. The agreement did not provide for.the reconstitution of the com- 
mittee of arbitrators, if one of them should die. The arbitrators held an enquiry 
and on the 4th November, 1917, one of them announced a decision which was 
signed only by himself and was unfavourable to the plaintiffs. On.the 8th March 


` 1918, the plaintiff instituted a suit for recovery of possession upon establishment of 


title. The arbitrators were not apprised of the institution of the suit and on the 
3oth March 1918 they published their joint award. The defendant, who did not 


* Appeal from Appellate Decree No 1608 of 1921, against the decree of Babu 
Hem Chandra Das Gupta, Subordinate Judge of z4-Parganas, dated the 20th May, 
1921, reversing that of Babu Sarada Kumar Sen Gupta, Munsiff of Sealdah, dated 
the sgth May, 1919. 
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receive notice of the suit ill the 4th April, entered appearance on the 11th April 
and filed his written statement on the 26th April. He did not take recourse to the 
proper procedure, namely, apply for stay of the suit, cancellation of the award as 
made without jurisdiction, 2nd thereafter remission of the matter to the arbitrators: 


Held, that as the award was made without jurisdiction, the Court was compe- 
tent to try the suit on the merits. 


That as the défendant did not take recourse to the proper procedure, he should 
not be given an opportunity in second appeal to comply with the requirements of 
the law, as the death of one of the arbitrators rendered a reconsideration by the 
original arbitrators impossible : 9okiram v. Ghanasyans Das (1) distinguished. 


As soon as the suit is instituted, the arbitrators lose their authority. If the de- 
fendant still desires that the controversy should be decided by arbitration, he 
should endeavour to obtain a stay of the suit by an appropriate application under 
paragraph 18 of the second schedule to the Civil Procedure Code. If the appli- 
cation is refused by the Court in the exercise of its discretion, the remedy by 
arbitration ceases to be available. If the suit is stayed, two possible contingen- 
cies may arise 1 Jf the arbitrators have not yet made an award, they are free to 
bring their proceedings to a termination and make an award in accordance with 
laws. If, on the other hand, the arbitrators have made an award after the institu- 
tion of the suit, the award cannot be pleaded as an effective bar to the suit. ” The 
award so made, should be brought up before the Court under para. 20 of the 
second schedule to the Civil Procedure Code; the Court will refuse to enforce it 
under para. 21 read with para. 14(c) ; and as the award will thus stand cancelled 
because made without jurisdiction, the arbitrators will be left free thereafter to 
resume their proceedings on the basis of the original reference. 


Appeal by the Defendant. 


Suit for recovery of possession on establishment of title. 


The material facts appear from the judgment. 
` Babus Manmatha Nath Mukerjee and Pannalal Chatterjee for 
the Appellant, 


Babu Rupendra Kumar Mitra for the Respondent. 
~ GAV 


The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal by the defendant in a suit 


for recovery of possession of land upon establishment of title. The , 


plaintiff and the defendant are owners of adjoining parcels and the 
controversy between them constitutes a boundary dispute. On the 
19th May, 1915, they executed a deed of agreement and referred the 
matter in dispute to three arbitrators. The arbitrators held an en- 
quiry, and on the 4th November, a917,:0ne of them announced a! 
decision which was signed only by himself and was unfavourable to. 
the plaintiff. On the 8th March, 1918, the plaintiff commenced the 
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present. litigation to establish his title and to enfrce his claim. The 
arbitrators were not apprised of the institution of the suit, and on 
the 3oth March, 1918, they published their joint award. The de- 
fendant, who did not receive notice of the suit” till the 4th April, 
entered appearance on the 11th April and filed his written statement 
onthe 26th Apri. Amongst other defences, he urged that the 
award was a bar to the maintenance of the suit. Thereupon the 
following i issues were raised : 


t. Has the plaintiff any title to the kandi in suit? . 

2. Does the disputed land appertain to holding No. 161 ? 

3. Is the suit barred by law of limitation ? 

4. Is the plaintiff's suit barred by the laws of estoppel and ac- 
quiescence ? s 

s. Is the süit maintainable under the law ? 

6. Is the award made by the arbitrators with referenge to land 
in suit void and inoperative? ` 


7. To what relief, if any, is the plaintiff entitled ? 


. The trial Court held, on the authority of the decision in Ram 
Chandra v. Krishna Lal (1), that the plaintiff was not competent to 
resile from the agreement to refer to arbitration and that the award 
was not void and inoperative. The Court also investigated the case 
on the merits and finally dismissed the claim. Upon appeal, the 
Subordinate Judge held that as soon as the suit was instituted, the 
arbitrators became juncti officio and the award was consequently im. 
valid. On the merits, he held that the plaintiff had established. 
his title as found by the commissioner, and in this view he 
decreed the claim in part. On the present appeal, the defemd- 
ant has contended that the award was not void and must be 
deemed operative, till, at any rate the plaintiff should establish 
that the proceedings of the arbitrators had been vitiated by 
corruption or misconduct. The plaintiff has argued, on the other 
hand, that paragraph 18 of the second schedule to the Civil Proce- 
dure Code of 1908 shows that the only remedy of the defendant, if 
any, was to apply to the Court to stay the suit, and that as he did 
not take recourse to the procedure prescribed, the suit could not be 
deemed barred by the award. : 

The true effect of paragraph 18 has been considered. by this 
Court in three recent cases : In Dinabandhu Jana v. Durga Prasad 
Jana (2), it was pointed out that where, for the determination of the 


(1) (1912) 77 C. W. N. 351. 
(2) (1919) I. L, R- 46 Calc. 1041 , 39 C. L. J. 399. 
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controversy between the parties, two competent tribunals are avail- 
able, the Court and the arbitrators, and the plaintiff chooses the 
latter but in fact has fecourse to the former, it is not open to the de- 
fendant to enforce specific performance of the contract or to plead 
the contract as a conc'usive bar to the suit, but the defendant may 
apply to the Court to stay the suit in the exercise of its judicial dis- 
cretion, so as to enable either ofthe parties to obtain a decision 
from the arbitrators. When the Court is apprised that the suit has 
been instituted in contravention of an arbitration agreement, the 
Court has thus a discretion to stay the suit, The burden lies upon 
the plaintiff to show that some sufficient reason exists why the 
matter should not be left to be decided by the arbitrators, and not 
on the defendant to show that no such reason exists ; it is the prima 
face duty of the Court to act upon the agreement between the par- 
ties, It may be added that in the care then before the Court, the 
suit had been instituted two days after the agreement to refer the 
matters in controversy to arbitration. 


The question presented itself for consideration again in the case 
of Ramprasad Surajmal (1) in. connection with section r9 of the 
Indian Arbitration Act, 1899, which furnished the model for para. 
22 of the second schedule to the Civil Procedure Code. There, a 
reference'to arbitration was made by a buyer of goods on the 3rd 
May, 1919. On the arst May, 1919, the sellers instituted a suit for 
damages for breach of contract. On the aoth June, 1919, the award 
was made, and on the oth July following, it was filed in Court. “On 
the 2and July, the sellers applied to set aside the award. Mr. Jus- 
tice Greaves granted the application on the ground that though the 
reference to arbitration had been made before the suit, in terms of 
the contract between the parties, the award was-of no effect, as thé 
suit had not been stayed pending the arbitration. This conclusion 
was approved by the Court of appeal, as supported by the decisions 
in Doleman & Sons v. Ossett Corp (2) ; Afpavu v. Seeni (3) and 
Dinabandhu v. Durga Prasad (4). It cannot thus be disputed that 
if the Court has refused to stay the action, or ifthe defendant has 
abstained from asking it to do so, the Court has seisin of the dispute 
and it is by its decision and by its decision alone that the rights of 
the parties are settled. We need not consider whether a plaintiff 
who has instituted a suit in contrayention of the agreement to refer 


(1) (1920) I. L. R. 47 Calc. 752. 

(2) (1912) 3 K. B. 257. 

(3) (1916) L L. R, 41 Mad. 115. . 
(4) (1919) I. L. R. 46 Calc, 1041 ; 29 C. L J. 399. ^ * 
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to arbitration may not deprive himself of his right to prosecute the 
suit if, at the same time, he goes on with the arbitration and obtains 
an award. The facts of the present case do not raise such a ques- 
tion ; if it did require examination, it might be difficult to reconcile 
the views of Fletcher Moulton, L. J. and Farwell, L. J. as expound: 
ed i in Doleman & Sons v. Ossett Corp (1). 


The point arose again in Jokiram v. Ghanesham Dass (2). 
In that case, a seller of goods referred a dispute between him'and 
his buyer to arbitration on the 24th April, 1919, in accordance with 
an arbitration clause contained in the contract. On the r4th 
August, 1919, the buyer, with ful knowledge of the arbitration, 
instituted a suit for recovery of damages from the seller on the 
allegation that the seller was in default. The seller received inti- 
mation of the suit on the 24th August, 1919, but the writ was not 
served on him till the 26th September, 1919. “On the "t6th Octo- 
ber, 1919 the arbitrators made an award in favour of the.seller, On 
the 17th November, 1919, the buyer made an application to the 
Court to set aside the award. on the ground that by reason of the 
institution of the suit the arbitrators were /unci officio and their 
award was consequently void for want of jurisdiction. This applica- 
tion was granted and the award was set aside on the a8th Novem- 
ber, 1919. On the rst December, 1919, the seller applied for stay 
of the suit under section 19 ofthe Indian Arbitration Act. This 
application was refused by the trial Court but was granted by the 
Court of appeal. The arbitrators were thus left free to proceed 
with the arbitration. It was pointed out that though as the result 
of the institution of the suit the arbitrators became juncti officio 
from that very moment and their authority to deal further with 
the matter referred . became extinguished, the validity of the refer- 
rence itself, which, when made, was in exact conformity with the 
agreement of the parties, was not affected. 

The true position consequently is that as soon -as the suit is 
instituted, the arbitrators lose their-authority. If the defendant 
stil desires that the controversy should be decided by arbitration, 


he must endeavour to obtain a stay of the suitby an appro- 


priate application under para 18 of the second schedule to the Civil 
Procedure Code. Ifthe application is refused by the Court in 
the exercise of its discretion, the remedy by arbitration ceases.to 
be available. If the suit is stayed, two possible contingencies may 
require consideration. Ifthe arbitrators have not yet made an 
award, they are free to bring their proceedings to a termination and 


(1) (1912) 3 K. B. 257. _ (2) (1920) L L. R. 47 Cale. 849. 
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make an award in accordance with law. If, on the other hand, 
the arbitrators have made an award after the institution of the suit, 
as happened in RamcHtind v. Gobindram (1) the award cannot be 
pleaded as an effective bar to the suit” The award so made should 
be brought up before the Court under para. 20 of the second 
schedule to the Civil Procedure Code; the Court will refuse to 
enforce it under para. at read with para 14 (c); and as the award 
will thus stand cancelled because made without jurisdiction, 
the arbitrators will be left free thereafter to resume their proeeed- 
ings on the basis of the original reference. If this view were not 
adopted, the result would follow that a party toa submission, 
who had appeared throughout and had taken his chance before the 
arbitrators, might, at the very last moment, when the award, possib- 
ly:an adverse award, was about to be made and when there would 
be no time feft for his opponent to obtain a stay order, institute a 
suit and thereby render infructuous the entire proceedings. 

In the case before us, the defendant did not take recourse to 
the proper procedure, namely, apply for stay of the suit. cancella- 
tion of the award as made without jurisdiction, and thereafter remis- 
sion of the matter to the arbitrators. His failure was possibly 
attributable to ignorance of the law which was explained in the 
case of Dinabandhu v. Durga Prasad (2), long after the institution 
of this suit. We have accordingly considered whether the defend- 
ant should. at this late stage be given an opportunity to comply 
with the requirements of the law, as was done in the case just men- 
tioned. In our opinion, the answer must be in the negative, for 
the death of one of the arbitrators renders a reconsideration by the 
original arbitrators impossible. Unlike the case of Jokiram v. 
Ghaneshyam Das (3), the agreement to refer to arbitration here does 
not provide for reconstitution of the committee of arbitrators if one 
of them should die. Consequently, even if we were inclined to con- 
cede to the defendant the same advantage as was given to the appel- 
lant in Dinabandhu v. Durga Prasad (2) he would not be benefited 
thereby. There is thus no escape from the position that in the 
present case the award has been rightly rejected as made without 
jurisdiction and the suit tried on the merifs by the Court. The 
appeal consequently fails and is dismissed with costs. ] 


A. T. M. í Appeal dismissed. 


(1) (1018) 135 L R. 1914. 
(2) (1919! I. L. R. 46 Calc. 1041 ; 29 C. L. J. 399. 
(3) (1930) 1. L. R. 47 Calc. 849. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice. 
Cuming. 9e od ET 


è E 
SURENDRA NATH CHATTERJEE 

B a) f 
SIVADAS MOOKERJEE AND ANOTHER.“ 


Will— Revocation — Indian Succession Act (X of 1865), Sec. 57—Hindu Wills. 
Act (XXI of 1810", Sec 3—Codicil, if revoked by revocation sf will— Conduct 


of sons, if evidence of intention of testator. 
Section 57 of the Indian Succession Act is exhaustive Subba Reddi v. Dorai- 


sami (1). 


A Hindu will cannot be revoked except in the manner mentioned in section 57 
òf the Indian Succession Act, subject to the proviso contained'in section 3 of the 
Hindu wills Act. = 4 A 

e. 

A codicil is not revoked merely by the revocation of the will, unless it appears 
that in revoking the will the testator intended thereby to revoke the’ codicil as 
well. F 2 

The conduct of the gons ‘cannot be evidence of intention of the testator in the 
matter of revocation of a will. though his own declaration might under certain ` 
circumstances be admissible : Jn the Goods of Bleckley (2). 


Appeal by the Plaintiff. 
Application for probate of a will and codicil. 
The material facts appear from the judgment. 


Babus Ram. Chandra Mosumdar, Surendra Nath ia and 
Harendra Nath Mukherjee for the Appellants. ; 


Babus Sarat Chandra Rat Chowdhury, Baranasibasi Mookerjee 
and Kristo Lal Benerjee for the Respondents. f . 
< C. A. VL. 

"The judgment of the Court was delivered by . 

Mookerjee J. This appeal is directed against an order of dis- 
missal máde on an application for probate of a will and codicil’ 
alleged to have-been executed on the 24th June, 1916, by Rai 
Bahadur Krishnamohan Mookerjee, formerly a member’ of the 
Provincial Judicial Service. Mookerjee executed a will ‘on the 
a4th November, tgr4. On the 24th June, 1916 he executed a 
second will which stated explicitly that all previous wills, if any, 
were thereby cancelled. On the. same date he executed another 


* Appeal from original Decree No. 23 of, 1920, against the decision of A. J. 
Chotzner Esq, District Judge of 34-Parganas, dated the and January T920.. 

(1) (1906-7) I. L. R, 30 Mad. 369. g 

(a) (1883) &' P. D. 169. 
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document described asa codicil. On the 14th April, 1918 he exe- 


cuted two deeds of gift one in favour of his five daughters Saraswati, 


Lilabati, Satyabati, Kamala and Durgamani, the other in favour of 
Probodb Chandra Chatt€rjee, the only son of his daughter Kamala. 
The former of these two deeds of gift refers to the will and codicil 
executed on the 24th June, 1916 and cancels “ the said will.” On 


the date of execution of the deeds of gift, the second will is - 


alleged to have been partially torn and thrown away. Mookerjee 
died on the rst June, 1918. On the 3-st May, 1919, 


Surendra Nath Chatterjee, his grandson by his daughter Saras- : 


wati, instituted the present proceedings for probate of the will and 
codicil executed on the 24th June 1916,’ which, he alleged, were im 
the custody of the sons. of the testator, Sivadas Mookerjee and 
Kedarnath Mookerjee. The application was opposed by the sons 
who denied that the alleged will and codicil had been duly executed 
or were in existence at the time of the death of the testator. The 
contents of the will and codicil have, however, been satisfactorily 
proved by means of secondary evidence, namely, by copies which 
are undoubtedly genuine. But the Court below has refused .pro- 
bate on the ground that the will and codicil were revoked by the 
deed of gift in favour of the daughters and also by reason of what 
the testator did with the documents after he had executed the deed 
of gift. l i 

We are not concerned with the contents of the first will executed 
on the 24th November, 1914, which was unquestionably revoked 
by*the second will executed on the 24th June, r916 and could not 
be revived by the revocation of the revoking will. Reference may 
in.this connection be made to section 60 of the Indian Succession 
Act which provides that no unprivileged will or codicil nor any 
part thereof, which shall be in any manner revoked, shall be revived, 


"otherwise than by the re-execution thereof or by a codicil executed 


in tbe required manner and showing an intention to revive the 
same. This accords with the opinion expressed by the Judicial 
Committee in Cuito v. Gilbert (1); see also Jn the Goods of 
Brown (2); Brown v. Brown (3); Dickinson v. Swaiman (4) ; In 
the Goods of Hodgkinson (5). We need consequently examine the 
provisions only of the second will and the codicil. 

` Itis plain from the dispositions made by the testator in his 
second will that the chief objects be had in view fell into three 


(1) (1854) 9 Moo. P. C. 131 (143) (2) 858) 1 S. & T. 32 
(3) (1858) 8 E. & B. 876. (4) (1860) 4 S. & T. 205. 
15) (1893) Pro. 339. 
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categories; namely, first, provision for his daughters, some of whom 
had become widows ; secondly, arrangement’ for the preservation 
and continuance of the worship cf the family deities ; ; and, thirdly, 
peaceful enjoyment of cie family estate by his two sons As 
regards’ the sons, his hope as expressed in the will was that they 
should live jointly in amity and comrhensality. But he was evident- 


ly not’ satisfied with the direction given in this behalf in’ the will ` 


and proceeded in the codicil to make alternative provisions. ‘The 
provisions so ‘made were fourfold ; first, that the ancestral’ house 
and lands shall be deemed dédicated for the worship of the family 
deities ; secondly, that'two of his houses and somé lands in the 
suburbs of Calcutta should be taken by his two sons according to 
the distribution directed ; thirdly, that his cther landed proper- 
ties should be taken by the two sons in the manner specified ; and, 
fourthly, that. another house should be taken jointly and three 
plots of land in his native village should be partitioned. It is thus 
obvious that the provisions in the will were, as explicitly stated, alter- 
natives to the provisions in the will, except as regards the disposi- 
tir n in favour of the daugbters which remained unaffected. The 
deed of gift executed in favour of the daughters onthe r4th April, 
1918, was plainly intended to supersede at least those provisions of 
the will which contained dispositions in their favour ; but it was 


clearly designed to go much further. The deed contains the follow- . 


ing statement: “ Prior to this, I executed a will and codicil on the 
24th June, 1916, and made a different provision for you But in 
apprehension that disputes may arise therefrom, I carcel the sald 
will and execute and sign the present deed of giftand deliver to 
you the possession of the said property. " 'lhere has been much 
discussion at the bar as to tbe true constrüction of this clause. 
'The appellant has contended that the testator intended to cancel 
the will alone, leaving the codicil untouched ; the respondents have 
argued that not the will alone but the codicil also was therewith 
intended to be revoked. We are of opinion that there is no room 


for doubt as to the trie interpretation of the clause. The intention ` 


of the executant of the deed must be judged from the plain lan- 
guage used. He was himself a lawyer and fully appreciated: the 
distinction between a will and’ a codicil ; indeed, he expressly 
refers to both the will and- the codicil in the earlier part ofthe 
passage, yet in the subsequent pojtion he cancels only “the said 
will " and not “ the will and the codicil.” It would’ be contrary 
to established principles of construction if we were to hold that 


the term “ will” when used for the second time signifies what is 
1g ; 
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described immediately before by the phrase " will and codicil” 
We hold accordingly that this clause in the deed of gift operated to 
revoke the will but not the codicil. 


The responderfts have, however, contended that the codicil must 

be deemed an integral component of the will and that the mere fact 

„of the revocation af the will operated to revoke the codicil. We 

„are of opinion that this contention cannot be supported in view of 

the provisions of section 57 of the Indian Succession Act which 
lays down as follows : 

* No unprivileged will or codicil, nor any part thereof, shall be 
revoked otherwise than by marriage, or by another will or codicil, 
or by some writing declaring an intention to revoke the same and 
‘executed in the manner in which an unprivileged will is herein 
before required to be executed, or by the burning, tearing or other- 
wise destroying the same by the testator or by some person in his 
"presence and by his direction with the intention of revoking the 
same." 

This provision, it has been held, is exhaustive; Subba 
Reddi v. Doraisami (1); consequently, read with section 3 of the 
Hindu Wills Act, the statute must be understood to mean that a 
Hindu will cannot be revoked except inthe manner mentioned in 
section 57, subject to the proviso contained in section 3 of the 
Hindu wills Act. Section 57, it may be observed, is based on section 
_20 of the English Wills Act, 1837. Under that statute, it is now 
settled that a codicil will not be impliedly revoked merely by the 
destruction or mutilation of the will, and that the codicil notwith- 
standing remains effectual, unless it appears that in revoking the 
“will the testator thereby intended to revoke the codicil as well. 
No doubt, a codicil is prima facie dependent on the will, and before 
the passing of the Wills Act the principle had been generally recog- 
nised that a codicil fell to the ground with the will when the will 
was revoked, but that if it could be established that the testator 
intended the codicil to stand by itself, notwithstanding the revo- 
cation of the will, the Court would give effect to the codicil ; Coppin 
v. Dillon (2) ; In the Goods of Greig (3). There was a divergence 
‘of opinion, by no means easy to reconcile, in the cases on the point 
decided since the Wills Act and governed thereby. Lord Penzance 
held, in the cases of Black v. Jobling (4), Jn the Goods of Savage 
(5), and Zn the Goods of Turner (6), that the Court could not, in 


(1) (1906-1907) I. L. R. 30 Mad. 369. (2) (1831) 4 Hagg. 361. 
(3) (1866) L. R. 1 P. &. D. 73. (4) (1869) L. R. 1 P. &. D. 685. 
(s) (1970) L. R. 2 P. &. D. 78. ° (6) (1872) L. R: 2 P. &. D. 403. 
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Civit. ‘the teeth of the plain language of the statute, sustain the proposition 
1922, that a codicil is revoked by the mere fact. of the revocation of the 
: a aka will The earlier decisions in Clogstoun v. Walcott (1), and Grim- 
a mr 1000d.v. Cozens (2), which might support the cpntrary view, were 


dias taken to have been not properly decided. The earlier view found 
AMopkerjee, 3. favour with Sir James Hannen in the case of Jn the Goods of 
RE Bleckley (3); where, however, the codicil and the will were in 
the same sheet of paper; and to the same effect is the observation 
‘in Sugden v. Lord St. Leonards (4). But the decision in Black v. 
Jobling (sS) was followed in a later case, Gardiner v. Court 
‘hope (6), by Mr. Justice Butt, and this last decision was a treated 
as the binding authority on the subject” by Sir Francis Jeune 
in Beardsley v. Lacey (7); see also In the Goods of Clements (8). 
It is consequently impossible for us to accept the contention 
that the revocation of the will by virtue of the clause in the 
deed of gift operated in law as a revocation also of the codicil. 
We are fortified in our opinion by the circumstance that the will and 
the codicil were so independent of each other that either could 
stand alone. The testator, as already stated, had provided for his 
daughters by the deed of gift He could consequently very -well 
intend to revoke the will which also contaioed provisions for his 
daughters, but there was nothing in the deed of gift on the subject 
of the family worship or the distribution of his property amongst 
his sons, such as were.set out in the codicil. We feel no 
doubt that if the Court were to hold that. the legal effect of the 
revocation of the will was a concurrent revocation of the codicil— 
assuming that such a position could be seriously maintained in the, 
face of section 57,0f the, Indian Succession Act—the Court would 
really defeat the intention of the testator. ° 
As a last resort we have been pressed with the contention that 
after the deed of gift in favour of the daughters had been executed, 
the testator did in fact revoke the codicil by mutilating, if not des- 
troying it. But the evidence is wholly insufficient to justify such a 
conclusion. The will was no doubt mutilated, but the codicil was 
a separate document, and it is very doubtful whether the codicil 
was ever brought to the testator on that date. At ‘the request of 
both the parties, we examined Babu Nilmani Mitier, & pleader, who 
- was an intimate friend of the testator and was present when the 
deed of gift was executed. ‘His testimony leaves no room for doubt 


(1) (1843) 5 Notes of Cases 623. l _ (a) (1860) 2 S. & T. 364. 
(3) (1883) 8:P. D: 169. (07 7 dy (6876) r Pi D..ys 7 n 
(5): (1869)... R, 1.P. &. D. 685. (6). 1886) P. Dates aya 


(7) (1898) 78 L.. Tas a. o(8), (1892).Pro. 254. 
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that the codicil was not mutilated on that, date by the testator with 
intention to revoke’ the same. $ 

We note that before the District Judge reliance- was placed on™ 
behalf of the objectors upon their own conduct after the death 
of their father. They. had applied for arrears of pension and for a 
succession . certificate on. the assumption that there was no will. 


A notice in connection with a suit for partition.was also issued on ' 
a similar supposition. It is plain that the conduct ofthe sons ' 


could not be accepted as evidence of the intention of the testator 
in the matter of revocation of the will, though no doubt his own 


declaration might under certain circumstances be admissible ; - 


In the Goods of Bleckiey (1). 

Our conclusion is that the second will executed on the 24th | 
June, 1916, was revoked by the testator on the 14th April, 1918, by 
the execution of the, deed of. gift and . also by tearing ; but that the 
codicil was not revoked either in law or in fact. The result is that 
this appeal is allowed and the decree of the District Judge set aside. 
We direct that probate be issued to the appellant in respect of the 
codicil dated the 24th June, 1916. The appellant wil be paid 
out of the estate bis costs both in this Court and in the Court below. 
We assess the hearing fee in this Court at five gold mohurs. 


A, T. M. Appeal allowed. 
w (1883) '8 P. D. 169. 


. Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Cuming., 
RANI HEMANTA KUMARI DEBI 
- 9. < 
THE MIDNAPUR ZEMINDARI CO., LTD.* - 


Tenant—Intermediate holder—Reference to mode of user if legitimate—Engape- 
, ment between Government and setilemeni-holder— Tenant, no party, if can 
rely. 


Where A holds and cultivates Government land, he isa tenant ofthe cows 
though there i is no express permission to cultivate nor any express condition to pay 


* Appeal koin Original Decree No. 69 of 1920, against the decree of. Babu 
Probodh Chandra Bose, Subordinate Judge of Bethampote, dated the 47th 
December, 1919. 
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. 
rent: Nilyanund v. Kisses Kishore (1) and other cases ; and If the area cultivated 
by him exceeds one hundred bighas, he is presumed to be a tenure-holder : 
Bibhudendra v. Debendra (2) and the other cases, 


Revenue authorities arc competent to make a malikana settlement with B — 


betwecn the Crown and A: Sokar Mull v. Fatindra (3). 


A reference to the mode of user of land is legitimate when the terms of the 


original grant are ambiguous or cannot be proved by direct evidence : Bamapada 
v. Midnapore Zemindary Co. (4) and other cases. 

An engagement between the Government and the settlement-holder may be 
invoked by a tenant for his own benefit and protection, even though he may not 
be himself a party thereto : Chandranoni v. Manmatha (s) and other cases. 


Where A’s tenure was treated as transferable when bis transferee was record- 


ed as a tenure-holder by the revenue authori'ies before the renewal of the mali- ` 
kana settlement with B: 


Held, that the tenure of A being a transferable one in the bands of A's trans- 


feree, the respondent who was a transferee from C could not be ejected by B as a’ 


trespasser. 
Appeal by the Plaintiff. 
Suit for ejectment. 


The material facts appear from the judgment. 


Babus Braja Lal Chakmbarti, Debendra Nath Bagchi and . 


Bansari Lal Sarkar for the Appellant. 4 


E 


Babus Dwarka Nath Chucherbulty and Kshitis Chandra Pisas 


buliy for the Respondent. 
C. Ay V. 
The judgment of the Court was delivered by 


Mookerjee J: ‘The subject matter of the litigation, which has- 


culminated in this appeal, is a large tract of alluvial land formed by ` 
the recession of the river Padma and recorded asan estate on the . 


revenue roll of the Collector of Rajshahi. The land became fit 
for cultivation more than a quarter of a century ago and was occu- 
pied by Robert Watson & Co. There is no evidence to show that” 


the Watsons entered into an engagement with the Collector before: 


they took possession ; but, as is not unusual, they occupied the land. 
and were accepted as tenants ; Mittanund v. Kissen Kishore qv 
Kali Prasanna v. Bhaguban (6) ; "Birendra v. Gagan (7) ; Gagan v. 
Birendra (8). The land was assessed and the dues were periodically | 


(1) 41864) W, R. PN No. Act X Rule 82. 

(2) (1913) 20 C. L. J. 140. (3) (1921) 34 C. L. J. 79- 

(4) (1912) 16 C. L. J. 332. (5) (1903) 11 C. L. J. 68. 
© 06) (1913) 17 C. L. Jo 451. (7) (1913) 22 C. L. ]. 132; 

(8) (1914) 22 C. L. J. 135. 
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g e 
paid by them direct to the‘Collector. In rgor, the revenue autho- 
rities made a five-year malikana settlement ` of the lands with ‘the’ 
Plaintiff who was one of the proprietors of ‘an adjoining estate. 
There can bé io doubt that the’ revenue authorities were compe- 
tent to create such an intermediate interest between the Crown and 
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the Watsons ; Johar Muli v. Jatindra Nath (1). On the'expiry of Zemindari iri Co., Ltd. 


the five year term, the settlement with the plaintiff’ was renewed for ` 
another term of five years. On the expiration of this second term, 
the settlement was. ‘renewed for shorter periods ' from time to time, ` 
and at the date of the commencement .of this litigation, the plain ' 
tif held under a settlement for one year only. Meanwhile, on the 
23rd December, 1902, the Watsons had, transferred their interest to 
Ronaldson Gordon Macdonell, and on the 3rd December, 1906, 
the latter transferred his interest to the defendant Midnapore Zemin 
dary Co, On the 3rd December, 1918, the plaintiff instituted this 
suit for ejectment of the defendant Company as trespassers on the 
allegation that the interest of the Watsons was. non-transferable. 
` The Subordinate Judge has negatived this contention and dismissed 
the suit. The plaintiff has appealed to this Court and reiterated 
the chief points urged on hei behalf in the Court’ below. From 
the“atguments addressed’ to us, two substantial questions emerge 


for consideration, namely, first, what was the: status of the Watsons: 


as tenants unüer the Government; and, secondly, was the tenancy 
transferable ? 

. As regards the question of the status of the Watsons as tenants 
under the Government, the Subordinate Judge has given weighty 
reasons in support of his conclusion that they were tenure-holders. 


The statutory. presumption | formulated, in sub-section (3) of Séction | 


5 of, the. Bengal Tenancy Act, namely, that where the area held by” 
a tenant exceeds one ‘hundred standard. bighas, the tenant shall be 
presumed to be a tenure-holder, until the contrary has been shown, 
favours this view. The area of the tenancy in the present case’ 


exceeds fourteen hundred bighas ; we consequently start with the: | 


rebuttable presumption that. the tenancy of the Watsons’ Wasa 
tenure ; 5 Bibhudendra v. "Debendra (a) 5 Debendra ^v. Bibliuden- 
dra (3). This presumption has not. been rebutted: On ihe other 
hand, we have. two facts of, fundamental importance, which confirm’ 
the presumption. In the first place, from the very ‘inception ‘of the 
tenancy the lands have been cultivated by tenants under the Wat- 
sons and their’ successois-in-interest ; ; such reference to the’ mode 


(1) (1931) 34 C. L. J. 79 . : ar 
(a) (1913) 20 C. L. J. 140. (3) (1918) 27 C. Li J. 543 P. C. 
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of user of the land is legitimate when the terms of the original grant 
are ambiguous or cannot be proved by direct evidence : Bamapada ` 
v. Midnapore Zemindary Co. (1) ; Secretary of State v. Digambar (2) , 
In the second place, the Watsons, as also their transferee Macdonell 
were recorded by the revenue authoritios as tenure-holders. In- 
deed, when Macdonell objected on the 8th August, 1905 to be 
recorded as a tenure-holder, he was peremptorily informed that if 
he insisted upon the status ofan occupancy ryot, he must forth- 
with vacate the land. The result was that Macdonell withdrew his 
objection and was recorded as a tenure-holder. We are of opinion 
that there can be no reasonable doubt that the Watsons were tenure- 
holders under the Government. : 

As regards the question whether the Watsons had a transferable . 
tenancy the Subordinate Judge has answered in favour of the defen- 
dant Company. We.have already stated that the Watsons held pos-. 
session as tenants under the Government for several years before the 
plaintiff obtained a five-year -malikana settlement in rgor. There 
is no room for controversy that the title acquired by the plaintiff 
was subject to such ihterest as the Watsons then possessed. During 
the subsistence of her settlement, the Watsons, on the 23rd Decem- 
ber 1902, transferred ‘their interest to Macdonell. On the 20th 
August, 1904, the revenue authorities commenced the usual proceed 
ings with a view to re-settlement. We find it recorded on the ift 
July, 1905, in the order-sheet of the Settlement Officer that Macdo- 
nell had his name registered in place of the Watsons, and this was 


, approved by the Collector on the 26th July, 1905. Macdonell, 


as already indicated, made an infructuous attempt to be treated, not 
as a tenure-holder but as an occupancy raiyat. He ultimately signed 
the rent-roll as a tenure-holder on the 6th December, 1906. The 
order-sheet makes it abundantly clear that the plaintiff herself was 
a party to the re-settlement proceedings, as she was an applicant 
for renewal of the superior interest. On the 21st December, 1906,. 
she filed a petition and accepted the settlement which was confirmed 


‘by the Collector on the 6th February, 1907. The settlement with 


her was thus renewed for a term of five years: with effect from. 
the rst April, 1905, when the previous settlement had expired. Two 
points are thus beyond dispute on the face of these proceedings, - 
namely, first, that the tenancy of the Watsons was treated by the 
Government as transferable and the rights of Macdonell as trans- 
feree were recognised by the settlement authorities ; secondly, that 


(1) (1912) 16 C. L, J. 322- 
(2). (1917) L L» R. 46 Calc, 160 ; 27 C. L. Je 334« 
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the plaintiff, on resettlement with her, took the property subject to . 


the interest of Macdonellas the holder of a transferable tenure. 

We are fortified in this conclusion -by the fact that the standard 

form of kabuliyat @xecuted by temporary settlement-holders in 

Government Khas Mahals shows that they expressly undertake to 

“ respect the rights recorded in the settlement papers as possessed 

by tenants of all grades" (Survey and Settlement Manual, 1917, p. 
:198) The balance of modern authorities isin favour ofthe view 
that such engagement between the Government and the settlement- 

holder may be invoked by the tenant for his own benefit and pro- 
tection, even though he may not be himself a party thereto; see 
Chandramoni v. Manmatha Nath (1) ; Jakandar Baksh v. Ram 

Lal (a); Manmatha Nath Ray v. Ameer Khan (3). The refer- 
` ence to a Full Bench in Manmatha Nath v. Rai Kishore (4), enu- 
merates the earlier authorities which proceeded on the narrow view 
that a strafiger to a contract can in no circumstances claim a bene- 
fit thereunder ; this position can no longer be maintained as a uni- 
versal rule in the face of the decision in Khwaja Muhammad v. 

Hussani (5), which was explained in Deónarayan v. Chunilal (6), 

and Zar Shyam v. Shyam Lal(7) We hold accordingly that the 

tenure of the Watsons, which was treated as transferable when 

Macdonell was recorded as a tenure-holder by the revenue authori- 

ties before the renewal of the malikana settlement with the plaintiff, 

must be treated as a transferable tenure also in the hands of Mac- 

donell, who was thus competent,to create a valid title in the Mid-. 
napur Zemindati Co. This-conclusion receives support from the 
significant fact that the plaintiff received rent successively from the 
Watsons, from Macdonell and from the defendant, her officers 

granting them receipts in their respective names. 

The inference follows that the plaintiff is not entitled to eject 
the defendant. Company as trespassers and her suit has been 
rightly dismissed. The appeal consequently fails and must be dis- 
missed with costs. No costs will, however, be allowed to the respon- 
dents in respect of the paper-book beyond the first twenty-four 


pages. . 
A. T. M, : Appeal dismissed. . 


(1) (1903) 11 C. L. J. 68. 

(2) (1910) I. L. R. 37 Calc. 449 ; 11 C. L. J. 364. 

(3) (1918) 3 Pat. L. J. 394. (4) (1913) 17 Ce L. J. 70n. 

(5) (1910) L. R. 37 1. A. 152 ; I. L. R. 32 All. 410 ; 12 C. L. J. 205. 
(6) (1913) I. L. R. 41 Cale. 137 ; 18 C. L. J. 603. 

(7) gts) 20 C. W. N. Gor; I. L. R. 43 Calc. 69 ; 22 C, L. J. 227. 
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SANYASI CHARAN MANDAL 
< LA 
_KRISHNADHAN BANERJI. 


: [On APPEAL FROM THE HicH Court or JUDICATURE AT 
pay Sa Fort WILLIAM IN BxNoar.] 


Hindu joint trading,:family—Dayabhaga school—New business started by 
Kasta—Insolvency—Adjudication of adult members Debt contracted for 
purposes of the new business—Liabiltty of minors share—Coni»act Act, 
IX of 187», Ss. 239, 247. 


In a joint trading family governed by the Dayabhaga school of Hinde Law, 
the share of a minor is not liable, for debts contracted for the purposes ofa new 
business started by the Karta or manager of the.family; On adjudication in in- 
solvency of the adult members of the family, such minor’s share does not vest in 
the receiver. If, however, any of the new firm’s assets get into the possession of 
the minor, the receiver is entitled to realise them for the benefit of the general 
body of creditors : an individual creditor cannot, in any event, realise those assets 
for his own benefit and without adding the receiver as a party. 


The distinction between an ancestral business and one started after the ‘death 
of the ancestor, asa source of partnership relations is this: Inthe one case 
these relations result by operation of law from a succession on the death of an 
executor to an established business, with its benefits and its obligations. In the 
other they rest ultimately on contractual arrangement between the parties. i 

To bring section 247 of the Indian Contract Act into play it should be proved 
tbat the minor has been admitted to the benefits of the partnership. This is a 
fact to be established by evidence. 

A person under the age’ of majority cannot become a partner by contract. 
Mokori Bibee v. Dhurmodas Ghose (1). 

A minor cannot be one of that group of persons called a firm. 

The share of which section 247 of the Indian Contract Act speaks is no more 
than a right to participate in the property of tbe firm after its obligations have 
been satisfied. 


, Appeal from two orders of the Calcutta High Court, (N. R. 
Chatterjea and Newbould JJ.) dated the 3:st January, 1919, rever- 


. sing two decrees ‘of the Subordinate Judge of 24-Parganahs, dated 


the 28th February, 1916 and remanding the cases for enquiry and 
further trial. . 

The appellant is one of five brothers who had an ancestral trade. 
After the death of their father, the eldest ‘brother started a new busi- 


KO (1902! L. R. gol. A. 1143 1. L. R. 30 Calc. 539. 
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ness in addition to the ancestral one. The businesses flourished for 
sometime but in 1912, there arose financial difficulties. At the in- 
stance of a creditor, “the four adult brothers of the. appellant, who 
was then a minor, were adjudged insolvents and a receiver was ap- 
pointed. Eventually, the receiver was directed to take possession 
of four-fifths of the joint family property and the appellant, through 
his guardian, got his one-fifth share. The respondents who were 
creditors of the insolvents in their new business did not get their 
debt paid in full by the receiver. They brought the present suits to 
realise the balance from the share of the appellant on the ground 
that he was a partner in the new business and liable for the debt. 
They failed to add the receiver as a party. 


The Subordinate Judge held that the minor nor his share was 
liable for jhis debt and dismissed the suits. On appeal however, 
the respondents relied upon the provisions.of the Contract Act. and 
claimed that the appellant was liable as he was in receipt of . benefit 
from the new business. The High Court agreed with their conten- 
tion, allowed their appeals and remanded the suits to the first Court 
for further inquiry and trial : 29 C. L. J. 280. 

The present appeal is preferred by the defendant against the said 
orders of the High Court, f 


‘ 


Kenworthy Brown for the Appellant :—The appellant disclaims 
all rights and liabilities in the new Orphangunj ‘business. He ex- 
pressly denied it in the written statement filed by his guardian and 
ratified it after he attained majority. The respondents are not suing 
for the benefit of the general body of creditors but for their individ- 
ual benefit. If any property of the firm is found to be in the hands 

, of the appellant, it is the receiver that should sue to.recoverit, The 
receiver was at least to be made a party. Objection as to. the ab- 
sence of the receiver from the suit was taken at the earliest stages of 
the suit and an issue also was framed. The High Court was wrong 
in holding that the respondents were entitled to an enquiry whether 
the appellant has got any assets of the Orphangunj business in his 
hands. The provisions of the Contract Act do not help the res- 
pondents. A person under the age of majority cannot become a 
partner by contract: Mokori v. Dhusmodas Ghose (1). So the ap- 
pellant could not have been a member of the Orphangunj firm. l 


De Gruyther K. C.,. and Raikes for the “Respondents :—The 
business was the business of a joint family. The appellant has ac- 


(1) (1903) L, R, 30 L A, 114; L L. R, 30 Calc, $19. 
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d .. 
tually got 1/5 of the family property and we are entitled to follow it 
inhis hands. The business was not a new one but only an exten- 
sion of the old. It was carried on for the benefit of the joint family, 


‘The Courts have gone wrong in their law. Our contention is that it 


was joint family property liable for the joint family debts but not 
that of a partnership between the brothers We could not appeal . 
because the decision was in our favour. i 


K. Brown replied. The suits are on pro-notes not signed by. the 
appellant. The respondents now wish to quarrel with the findings 
of fact as to whether the minor is personally liable. 

C. A. V. 

The judgment of their Lordships was delivered by 

Sir Lawrence Jenkins :—These are consolidated appeals from 
two decrees of the High Court of Judicature at Fort William in Ben- 
gal, passed in separate suits on the 31st January, 1919, reversing 
two decrees of the Subordinate Judge of the 24-Parganahs, dated the 
28th February, 1916. 

In each suit a money decree was sought against the present ap- 
pellant, who was a minor at its institution. One suit was brought 
on a hand -note signed by the minors three adult brothers ; the 
other on a hath-chita, signed by the four adult brothers, the young- 
est of them having then attained majority. 

The ground of liability stated in the plaint is that the defendent 
and his brothers are owners and partners in ancestral businesses 
and the money claimed was borrowed by the brothers for the pur- 
poses of the businesses. 

The minor defended in each case by his guardian for the suit. 

The defendant and his brothers were the five sons of Bhuban 
Mohan Mandal, a Hindu governed by the Dayabhaga school of law. 
He died in November, 1899. and at that time his two younger sons 
were minors, Nil Ratan, the eldest brother and the Karta ofthe: 
family, was appointed their guardian under Act VIII of 1890. 

, Bhuban Mohan bad two businesses, one for fuel wood at Mun- 
shigunj, and the other for rice and other articles at Kalibazar. Each 
devolved as an ancestral business on the five sons, and was carried 
on by Nil Ratan as the Karta, assisted by his adult brothers, After 
the father's death a new business in rice was started by Nil Ratan at 
Orphangunj, and it is tbe defendaht's case. that the money sued for 
was borrowed exclusivély for the purpose of this business, and.that 
the business was not ancestral. . 

The Subordinate Judge decided in the defendant's favour and. 
dismissed the suits, The High Court on appeal apparently took the 
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same view in the first instance, but as.the result of a re-argument, 
set aside the Subordinate Judge's decrees and directed certain ac- 
counts against the defendant. not because his liability was estab- 
lished but for the purpose of determining whether or not he was 
liable It is from these decrees of the High Court that the present 
appeals have been preferred. s 

A preliminary objection was taken that the appeals did not lie 
* because the order was not final," but their Lordships did not give 
effect to it and the appeals háve been heard. 

"The businesses were conducted by Nil Ratan and his adult 
brothers for many years with success. Ultimately, however, there 
were financial difficulties, and on the roth February, 1912, proceed- 
ings under the Provincial Insolvency Act, 1907, were commenced by 
a creditor against all five brothers in the Court of the District Judge 
at Alipur. It was established to the satisfaction of the Judge that 
the defendant was a minor and so could not be adjudicated insol- 
vent, and that the minor was a joint owner in the family business 
inherited from his father. There was, however, an adjudication 
against the adult brothers, “they being the members of the firm 
Bhuban Mohan Mandal and Nil Ratan Mandal." 

A receiver was appointed under Section: 18 (1) of the Act, and 
the property: of the insolvents thereupon vested in him. He was 
ordered to realise not only the four-fifth shares of the insolvents» in 
the joint property, but also the minor's share in the joint properties 
acquired after the father's death. Asa result of his insolvency, Nil 
Ratan was removed from the guardianship of the minor, and Mati 
Lal Roy was appointed in his place. 

On the roth August, 1912, with the sanction of the Judge, Mati 
Lal Roy and the receiver agreed to appoint an arbitrator to effect 
a partition of the immoveable properties, and on the 8th October, 
1912, an award was made under which the minor got one-fifth in 
both ancestral and after-acquired properties, Mati Lal Roy having 
claimed that the after-acquired properties were purchased out of 
the income of the ancestral properties. On tbe 14th January; 1912, 
& decree was passed in terms of the award. 

In the meanwhile cross-appeals had been preferred by Mati Lal 
Roy and the creditors from the orders of the Judge in Insolvency, 
and on the 17th March, 1914, they, were heard by the High Court 
with the result that the order refusing to adjudicate the minor an 
insolvent was affirmed, but so much of the order as directed the 
` receiver to realise the minor's share was set aside and in lieu thereof 
it was ordered that the receiver should “take possession of four 
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fifths share of the business, and four-fifths share of all the proper- 
ties purchased since the death of Bhuban Mohan Mandal, and 
also four-fifths share of the other properties jdintly held by the infant 
and his brothers. ” 

It is in these circumstances that the present suits were com- 
menced, as the dividend received by the plaintiffs in the meyan 
fell short of the amount due. 

It is established by concurrent findings by the lower Courts, 
first, that the money now in suit was borrowed exclusively for the 
purposes of the Orphangun! business, and secondly, that this busi- 
ness was neither ancestral nor an extension of the ancestral busi- 
ness. These findings must now be deemed conclusive, and -this 
strikes at the very root of the case made by the plaintiffs in the first 
Court. 


The distinction between an ancestral business and one started 
like the present after the death of the ancestor, as a source of part- 
nership relations is patent. In the one case these relations result 
by operation of law froma succession on the death of an ancestor 
to an established business, with its benefits and its obligations. In 
the other they rest ultimately on contractual arrangement between 
the parties. The inability of a Karta to impose on a minor copar- 
cener the risks and liabilities of a new business started by himself, 
is fully discussed by both. Courts, and their Lordships agreeing. 
with the conclusion at which they havearrived on this point, do not 
deem it necessary to enter ona further discussion of this aspect df 
the case. , 

What has to be seen in the peculiar circumstances of this dis- 
pute is not merely whether the minor has come under any liability 
in respect of the debts of the Orphangunj business, but whether that 
liability can be enforced by the plaintiffs in the suits as constituted. ` 

It is important at this point to bear in mind (a) that at the insti- 
tution of the suits the defendant was a minor ; (7) that in the written 
statement filed in each suit on his behalf by his guardian for the 
suit, it was denied that he was a co-sharer in the business, or had 
any responsibility with regard to it; (/) that when at a later stage of 
the litigation the minor attained majority, he adopted these written 
statéments ; and (d) that at that time the business of the firm had 
ceased. a 

The ancestral character of the Orphangunj business , being nega- 
tived, the plaintiffs have attempted to formulate other grounds of 
liability. Before the Subordinate Judge the claim seems to have 
been rested on general principles rather then on the specific provi- 
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sions of the Contract Act. Thus in the grounds of appeal it is 
contended that the defendant and his four brothers having all along 
lived as members of an undivided Hindu family, and properties 
having been acquired with the joint funds and the defendant having 
got some of those properties in his share on partition with the recei- 
ver, the learned Subordinate Judge ought to have passed a decree 
against the defendant at any rate so far as the assets ofthe firms 
allotted to his share are concerned.. 

The answer to the case thus made is given by tho Subordinate 
Judge towards the close of his careful and, well-reasoned judgment, 
and their Lerdships are in complete agreement with what is there 
said In the High Court, however, reliance was evidently placed 
on the Contract Act for its provisions are mentioned and discussed. 
It becomes necessary, therefore, to examine the Act so far as it 
bears on the question now in contest. 

Section e247 provides that a person who is under the age of 
majority according to the law to which he is subject may be ad- 
mitted to the benefits of partnership but cannot be made personally 
liable for any obligation of the firm ; but the share of such minor 
in the property of the firm is liable for the obligations of the firm. 

To bring this section into play it must be proved that the minor 
has been admitted to the benefits of the partnership. This isa 
fact to be established by evidence, and though it was neither 
pleaded nor made an issue at the trial, the High Court, without 
inviüng evidence specifically directed to this point, held the ad- 
mission proved, and thus set up a new case in appeal The defen- 
dant has just ground of complaint as to this, and the procedure is 
not one to be commended; still in the view their Lordships take 
they will deal with the case on the basis of the High Court's finding 


. without expressing an opinion as to its correctness. Under the 


section liability is limited to the share of the minor in the properly 
of the firm. 

In section 239 there is a definition of the word “firm.” Ir is 
there said the person ‘who have entered into partnership with one 
another are called collectively a “firm.” In the earlier part of 


` the section it is enacted that "“ partnership ”is the relation which 


subSisis between persons who have agreed to combine their proper- 
ty, labour or skill in some business and to share the profits thereof 
between them. : 

A person under the age of majerity cannot become a partner by 
contract [MoAori Bibee v. Dhurmodas Ghose €1)| and so according 
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to the definition he cannot be one of that group of persons called a 
firm. It would seem, therefore, that the share of which section 247 
speaks is no more than a tight to participate in the property of the 
firm after its obligations have been satisfied., 

‘Though there may be this right, in fact it is not claimed by the 
defendant. On the contrary, the written statements deny his mem- 
bership of the partnership ; this denial was made on his behalf 
during his minority, and it was adopted by him when he attained 
his majority. This attitude he still maintains, and it can only be 
regarded as a relinquishment of all claim to a share in the property 
of the firm. It is still the property of the firm,:and is liable as such 
to the obligations of the firm. 

But all the property of the firm vested in the receiver on the 
making of the order of adjudication (Provincial Insolvency Act, 
section 16), and if any part of it has got improperly into the posses- 
sion of the minor, the right to recover it is in the receiver. ‘This is 
not disputed by the defendant ; and it is only by its coming into 
the hands of the receiver’ that its rateable distribution among the 
general body of creditors can be sécured. Nor does it make any 
difference that the business was conducted by the male adult mem- 
bers of a Hindu family governed by the Dayabhaga ; the rights and 
liabilities of a minor member of such a family would be measured by 
similar principles for the purpose now under consideration. 

‘The learned Judges: in the High Court seem to have thought 
that the judgment on appeal in the insolvency proceedings put a bar 
in the way of a recovery by the receiver, and so justified the plain- 
tiff's suits; but this proceeds on a misconception of what was actually 
decided. 

It is quite true that in that judgment it was said that “the essence 
of the matter is that the sbare of the infant has not vested in him 
and he is consequently not entitled to deal with it . . . But 
whatever remedies may be available hereafter to the receiver or to 
the creditor, it is clear that the properties of the infant cannot be 
dealt with by either of them in these proceedings” This was a 
correct Statement of the legal position ; but it in no way. justifies the 
conclusion in the judgment now under appeal that in consequence 
of it * the defendant cannot now contend that it is only the recei- 
ver (and not any individual creditor) who can deal with his share of 
the partnership properties.” No property belonging to the minor 
could vest. by the adjudication in the receiver, but what would vest 
in him would be the right (if it existed) to recover from the minor 
properly in his possession belonging to the firm. l 
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It was then urged that any suit now. instituted by the receiver Poe: 
would be barred by limitation ; but when counsel for the plaintiffs 1922. 
was asked whether to obviate this; he was prepared to add the re- Sanyasi 


ceiver as a party, so that any assets realised could come into his 
hands for rateable distribution, he declinéd the offer, and frankly 
admitted that it would be of no use to his clients unless tere could Sir ganas . 
recover for their own exclusive beriefit. — 
The absence of the receiver from the suits is not an objection 
taken for the first time at this stage of the litigation. It was pleaded 
as a defect in the written statement, and an issue was framed on the 
| point. ‘ 
The plaintiffs do not now contend that the defendant has be- 
come personally liable, and so it is unnecessify to discuss the terms 
of section 248. 


Krishnadhan, 





In their Lordships’ opinion, therefore, these suits constituted as 
they are, are fnisconceivel. In the circumstances the receiver is a 
necessary party to any proceeding for the purpose of realising assets 
liable for the firm's debts, and the proceeds of any realisation would 
be applicable not towards the exclusive discharge of any individual 
debt as the plaintiffs desire, but for rateable distribution among the 
whole body of the firm's creditors. 

Their Lordships will therefore humbly advise His Majesty that 
the appeals be allowed, and that in each suit the decrees of the x 
High Court dated the 3rst January, 1919, be discharged, and the 
decrees of the Subordinate Judge, dated the 28th February, 1916, 
be xestored, and that the respondents to each appeal do pay to the 
appellant the costs of the appeals inthe High Court. They will 
also pay the costs of these appeals. 

E. Dalgado: Solicitor for Appellant. 

Douglas Grant: Solicitor for Respondents 


K. V. L. N. i Appeal allowed. 
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PRESENT :—Lerd Buckmaster, Lord Carsog and Sir John. Edge. 
MAHANTH JAGARNATH DAS 


v. s 
JANKI SINGH AND OTHERS, 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT PATNA.] 
Limitation—Landlord and tenant— Private land—Lease for a term of years— 
Expiry of lease—Suit by landlord for possession-——Limsitation—Article I (a) 
of Schedule III of Bengal Tenancy Act (VIII of 1885)-—Indian Limitation Act 
(IX of 1608), Schedule 1, Art. 139, 


A tenant of a proprietoi/s private land under a lease fora term of years does 
not acquire the status of a non-occupancy raiyat under Chapter VI of the Bengal 
Tenancy Act. 


The period of limitation for a suit to eject a tenant from such private land on 
the ground of the expiry of the lease is twelve years under article 13) of the 
Indian Limitation Act and not six months under article I (a) of Sthedule II of 
the Bengal Tenancy Áct as amended by section 61 of Bengal Act of 1907. The 
latter applies only to suits against a tenant who before his term had expired had 
acquired the status and rights of a non-occupancy raiyat. 

Appeal from a decree of the High Court at Patna (Full Bench) 
reversing a decree of a Judge of that Court, and restoring a decree 
of the Additional Subordinate Judge of Monghyr. 


The appellant’s predecessor in title granted a lease of his private 
lands to the respondents for a term of nine years. The term expir- 
ed on the 31st May, 1912. On the sth December, rgta, the appel- 
lant brought the present suit to eject the respondents from 4he 
lands. 


The only question in the appeal was whether the suit was barred 
by limitation. The High Court by a majority of a Full Bench (Sir 
Edward Chamier C.J., Mullick and Roe JJ. ; Chapman and Jwala 
Prasad JJ. dissenting) held that article I (a) of schedule III of the 
Bengal Tenancy Act applied and that the suit, not having been 
brought within six months from the’ expiry of the lease was barred. 
Hence the present appeal by the plaintiff. 

Parikh for the Appellants: The lands in suit are the private 
lands of the proprietor. The suit is governed by article 139 of the 
first schedule to the Indian Limitation Act which fixes the period 
of twelve years. Art. I (a) of schedulé III of the Bengal Tenancy 
Act, has no application. The ,respondents had not the status and 
rights of non-occupgncy raiyats. The tenant can acquire the status 
of a non-occupancy raiyat under chapter VI of the Bengal 
Tenancy Act. Section 116 of the Act clearly provides that nothing in 
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chapter VI shall apply to the proprietors private lands. The 
majority of the Full Bench of the High Court is wrong in holding 
that the suit was barred py limitation. The observations in Ganpat 
Mahton v. Rishal Singh (1), that article I (a) of schedule III of the 
Bengal Tenancy Act, did apply to private land, is only an oer, 
having regard to the fact that the land in that case was held not to 
be the private land of the proprietor: Dwarka Nath Chow- 
dhuri and Others v. Tafazar Rahman Sarkar (2), is the aüthority 
that article I (a) does not apply to private lands. 
The Respondents did not appear. 


The judgment of their Lordships was delivered by 

Sir John Edge: This isan appeal froma decree, dated the 
24th July, 1917, of the High Court at Patna, which dismissed the 
plaintiff's suit to eject the defendant No. I, Janki Singh, from cer- 
tain land in Bihar. The suit was dismissed by the High Court on 
the ground that it had not been brought within time. ' The land in 
question is small in extent and in value, but the question of limita- 
tion involved is of importance in districts to which the Bengal 
Tenancy Act, 1886, as amended by the Bengal Tenancy (Araend- 
ment) Act, 1907, applies. D a 

The.land in question is within the meaning of section 116 of the 
Bengal Tenancy Act, 1885, proprietors private land known in 
Bengal as khamar, nij, or nijjot, and in Bihar as ziraat, nij, sir or 
khamat. The plaintiff is the proprietor of the land,- as was his 
predecessor in title before him. Janki Singh held the land asa 
tenant under a lease which had been granted by the predecessor in 
title of the plaintiff for a term of nine years, which expired on the 
31st May, 1912. On the expiration of the term the plaintiff demand- 
ed possession of the land, but Janki Singh refused to quit and 
give up possession ; hence the suit in which this appeal has arisen. 
The suit was brought on the sth December, 1912, in the Court of 
the Munsiff of Begusarai in the District of Bhagalpur. The only 
question which it is now necessary to consider is—Was the suit 
brought within time ? That question depends on whether the 
period of limitation applicable in this case is that prescribed by 
article I (a) of schedule III of the Bengal Tenancy Act, 1885, which 
for suits “ to eject a non-occupancy miyat on the ground of the ex- 
piration of the term of his lease,” is six months from the expiration of 
the term, or is that prescribed by article 139 of schedule I of the 
Indian Limitation Act, 1908, which is twelte years from the 
determination of the tenancy. 

(1) (1914) 20 C. W. N. 14: (2) (1916) 20 C. W. N. 1097. 
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In his plaint the plaintiff alleged that the land in question was 
his khudhashi land, prayed for a -declaration that the land 
was his Akamat land, and that he was entitled to possession, 
and asked for a decree for possession, and for mesne profits. 
In his written statement Janki Singh denied that the land 
was khamat khudkasht land of the plaintiff, alleged that plaintiff's 
claim for a declaration that the land was his AAamat hhudkasht was 
barred by limitation, and alleged that the land was ratti-mal land 
in which he had aright of occupancy. It is to be noticed that 
Janki Singh in his written statement did not suggest that he was a 
non-occupancy raiyat or had any right of a non-occupancy raiyat 
to resist the plaintiffs suit to eject him. Janki Singh in his written 
statement was apparently relying upon a failure of the plaintiff 
at the trial to prove that the land was the plaintiff's privats land as 
‘proprietor, his Akamaf zirat land. 

The fifth issue as fixed by the Munsiff was “ whether any part 
of the claim is barred by limitation ?” In his judgment the Munsiff 
stated that the fifth issue had been “left untouched in arguments” 
by Janki Singh's pleader, and he decided the issue of limitation 
against Janki Singh. 

The seventh issue, which was considered by the Munsiff to be 
the most important issue in the case, was not directed to the ques- 
tion of limitation, but had indirectly a bearing on that question : 
it was, “Whether the land in suit is the 24udash¢ of the plaintiff, or 
the raiyati-jote of the defendant first party." The Munsiff's finding 
on that issue was that the land in suit was " AAudkasht of the plain- 
tiff and not raiyati-jote of” Janki Singh. It is not quite clear what 
the Munsiff precisely meant by “ AAudkasht of the plaintiff" He 
probably meant land cultivated by the plaintiffas his own. In the 
plaint the land in question was alleged to be the plaintiff's ZAud- 
&asAt khamat land—that is, &AudRasA! private land of the plaintiff 
as proprietor. In his observations on the sixth issue the Munsiff 
apparently treated zíraa? and “ kAudkashé of the Mahanth (the 
plaintiff) alone” as convertible terms. In his observations on the 
seventh issue the Munsiff mentioned section 120 of the Bengal 
Tenancy Act, 1885, which relates to the recording by a Revenue 
Officer of a proprietor’s private land (&samar, khamat, siraat, etc ). 
On the: whole, their Lordships are of opinion that the Munsiff by 
his finding on the seventh issue meant that the land in question 
was the proprietor’s private land (khamal ziraat), and was not land 
in which Janki Singh had, or could have, a right of occupancy. The 
Alu nsiff had the Bengal Tenancy Act, 1885, before him, and he 
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should have used" the terms specified in the Act and not terms 
which might be ambiguous. The Munsiff, on the 31st March, 1914 
gave the plaintiff a decree for possession, and dismissed his claim 
for mesne profits. 
From that decree Janki Singh appealed to the Court of the Sub- 
ordinate Judge of Monghyr on the ground that the suit was barred 
by limitation, and that the land was not AAasa! (private, ziraat) 
land of the plaintiff. The plaintiff entered a cross-appeal against 
the dismissal of his claim for mesne profits. The Additional Subordi- 
nate Judge, before whom the appeals came, found that the land was 
_Akamat land, and that Janki Singh had no right to hold over, after 
the expiration of the term of his lease. In his judgment he said: 
* Tt is faintly urged that the suit is barred by limitation. But there 
is nothing to show that the rule of limitation of six months applies 
to the ca$e. Moreover, the character of the land being AAamat no 
limitation arises in the case," and he, on the acth March 1915, 
made a decree dismissing Janki Singh's appeal, and in the cross- 
appeal decided that the plaintiff was entitled to mesne profits and 


directed the- Munsiff’s Court to assess the mesne profits in the : 


executing of the decree. The rule of limitation which tne Addi- 
tional Subordinate Judge held did not apply as the land was AAamat 
land was that of article I (a) of shedule III of the Act. 
From the decree of the Additional Subordinate Judge Janki 
Singh appealed to the High Court at Calcutta, The appeal came 
eon for hearing as a second appeal before Mr. Justice Atkinson in 
the High Court at Patna. The only grounds of the appeal to which 
itis now necessary to refer are that the suit was barred by limi- 
tation; that the land in question was not łamał land; and that 
the Additional Subordinate Judge had erred in decreeing costs 
and mesne profits. The ground that the land in question was not 


Ahamat land was concluded by the finding of fact of the ` Additional 


Subordinate Judge. The ground that the Additional Subordinate 
Judge had erred in decreeing costs and mesne profits does not 
appear to have been supported in the High Court. Inthe course 
of the arguments in the appeal a decision of Mookerjee and Beach- 
croft JJ. in Ganpat Mahton and Others ve Rishal Singh and 
Others (1), in which they had held that article 1 (a) of schedule III 
of the ‘Bengal Tenancy Act, 1885, did apply to ziraat land, and the 
decision of Woodroffe and Chaudhuri JJ. (overruling a decision 
of Newbould, J.), in Dwarka Nath Chowdhuri and Others 
v. Tafasar Rakaman Sarkar and Another (2), in which they had 


(1) (1914) 20 C. W.N. 14. (2) (1916) 20 C. W. N. 1097 
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. held that article I (a) did not apply to Akamay lands, were cited. 


Mr. Justice Atkinson rightly regarded the decision of Mookerjee 
and.Beachcroft JJ, as academical, as those learned Judges had 
already in the appeal before them decided that the land there in 
question was not síraa/ land. Mr. Justice Atkinson agreed with the 
decision of Woodroffe and Chaudhuri JJ. that article I (a) of sche- 
dule III did not apply to private land of a proprietor, and by his 
decree of the 7th February, 1917, dismissed Janki Singh’s appeal 
with. costs in the High Court, in the lower appellate Court, and in 
the Munsiff's Court. 

From that decree of Atkinson J. Janki Singh appealed under the 
Letters Patent of the High Court, and as the appeal raised a ques- : 
tion of limitation of considerable importance, it was heard by a 
Full Bench of the High Court at Patna, constituted of Sir Edward 
Chamier. C.J., Chapman, Mullick, Roe, and Jwala Prasad 71. 
These learned Judges differed on the question, of limitation, the 
Chief Justice, Mullick, and Roe JJ., holding that article I (a) of 
Schedule III of the Bengal.Tenancy Act, 1885, applied, dismissed 
the suit as barred by limitation. On the other hand, Chapman and 
Jwala Prassad JJ. held that the article did not apply. Each Judge 
gave his own reason for his conclusion, and some of the judgments 
contain much historical information. 

Although the question as to whether this suit, when it was 
brought on the 5th December, 1912, was or was not barred by limi- 
tation must depend on the true construction of the Bengal Tenancy 
Act, 1885, as amended by the Bengal Tenancy (Amendment) Act, ° 
1907, some historical information as to the origin and development 
in Bengal of rights of occupancy in agricultural land held by ratyaés 


_is interesting. It appears that in the Permanent Settlement of 


Bengal the proprietor’s private lands (simah, demesne lands), which 
were kept for his own and his family’s cultivation, as distinguished 
from his lands which were usually let to rafyats, were recognised ; 
that it seems to have been the policy of the Government for many 
years that no rights of occupancy in such private lands should be 
acquired by rafyafs ; and that the legislature for the first time by 
section 6 of Act X of 1859 defined how a right of occupancy could 
be acquired. By section 6 of Act X of 1859 it was further enacted 
“ but this rule (as to acquiring a right of occupancy) does not 
apply to kamar, nijjot, or sí» land belonging. to the proprietor of 


the estate or tenure and let by him on lease for a term or year by 
n 


year. T uo 
The Bengal Tenancy Act, 188s, repealed Act X of 1859, 
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and by Chapter V it was enacted how rights of occupancy could 
be acquired by raiya/s. Chapter VI apparently created the 
“ non-occupancy raiyat,” and for the first time conferred upon 
him a status and rights, but by section 116 of that Act it was 
enacted :— 


*" yr6, Nothing in Chapter V shall confer a right of occupancy 
in, and nothing in Chapter VI shall apply to, a proprietor’s private 
lands known in Bengal as khamar, nij or nijjot, and in Bihar as 
zirat, nij, sir or khamat, where any such land is held under a lease 
fot a term of years or under a lease from year to year.” 

By section 40 of the Bengal Tenancy (Amendment) Act, 1907, 
section 116 of the Bengal Tenancy Act, 1885, was amended, and 
as amended it is as follows :— 

* rr6, Nothing in Chapter V shall confer a right of occupancy 
in, and npthing in Chapter VI shall apply to, lands acquired under 
the Land Acquisition Act, 1894, for the Government or for any 
Local Authority or fora Railway Company, or belonging to the 

“Government within a-cantonment, while such lands remain the pro- 
perty of the Government, or of any Local Authority or Ra‘lway 
Company, or to a proprietor’s private lands known in Bengal as 
khamar, nij or nijjot, and in Bihar as ziraat, nij sir or khamat, 
where any such land is held under a lease for a term of years or 
under a lease from year to year.” 

Section 45 of the Bengal Tenancy Act, 1885, which was in 

, Chapter VI as it stood before the amending Act of 1907 was passed, 

was as follows :— 

“45. A suit for ejectment on the ground of the expiration of 
tbe term of a lease shall not be instituted against a non-occupancy- 
raiyat unless notice to quit has been served on the raiyat not less 
than six months before the expiration of the term, and shall not be 
instituted after six months from the expiration of the term.” i 

As that section contained a prohibition against instituting a suit 
unless a notice to quit had been served six months before the ex- 
piration of the term, it was properly inserted in Chapter VI and 
not in a schedule of limitations, Section 45 was repealed, and the 
period of limitation which had been prescribed by it was by the 
Bengal Tenancy (Amendment) Act, 1907, inserted in schedule IIT 
as article I (a). As section 45 stood in Chapter VI no one could 
have doubted that the non-oceupancy-saiyat to whom it referred 
was a person who had obtained the status “and rights of a nen- 
occupancy-raiyat by reason of his having been a person upon whom 
that status and those rights had been conferred by Chapter VI, 
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But it would appear from the judgments of the Chief Justice, and 
Mullick, and Roe JJ., that those learned Judgé$ considered that 
the effect of the repeal of section 45 and the insertion of article I (a) _ 
in schedule III was to extend the limitation of six months to suits. 
to eject persons who had not been non-occupancy raiyais within 
the meaning of section 45. It is quite clear that article I (a) did 
not create or confer upon any one the status or rights of a non-occu- 
pancy ratyat, and did not extend the limitation of six months to 
suits to eject persons who had not been non-occupàncy raiyats with-' 
in the meaning of the repealed section 45. The non-occupancy 
raiyat of article I (a) must be a person who before his’ term had | 
expired had acquired the status and rights of a non-occupancy 
raiyat. 

The crucial question in this case is—When, ifat all, and how 
had Janki Singh acquired before the 31st May, rgra, the status and 
rights of a non-occupancy raiyat ? He had not acquired that status 
or those rights under Chapter VI, as that Chapter does not apply 
to the private lands of a proprietor, and it appears to their Lord- 
ships that it was only under Chapter VI that the status and rights 
of'à non-occupancy miya# could be acquired. 

The learned Chief Justice apparently was of opinion that Janki 
Singh had acquired the status and rights of a non-occupancy ratyat 
by virtue of the definition of a “tenant” in section 3 (3) of the 
Bengal Tenancy Act, 1885, read in conjunction with section 4 (c) of 
that Act. As the decisions of the Chief Justice deservedly com- . 
mand resp:ct, their Lordships will now in conclusion “refer to sec- 
tions : (3) and 4 (c. Section 3 (3) is ‘as follows :— 

“ 5 Tenant’ means a person who holds lands under another 
Sess and is, or but for a special contract would be, liable to pay 
rent for that land to that person.” 

That is merely a definition. That definition applied to the 
position of Janki Singh during the continuance: of the term for 
which he held the land, and did not apply to Janki Singh’s position 
after his term had expirel, as then, in the circumstances of this 
case, Janki Singh became a trespasser liable to be ejected. 

Section 4 of the Act is as follows :— 

“4, There shall be, for the purposes of this Act, the following 
classes of tenants. (namely) :— 

(1) Tenür&; holders, including under-tenure-holders. 

* (2) Raiyats, and, 

' " (3) Under-raiyats, that is to ‘say; tenants holding, whether, 
immediately or mediately, under raiyats ; 
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and the following classes of raiyats (namely) :— 

*(a) raiyats holding at fixed rates, which expression means raiyats 
holding either at a rent fixed in perpetuity or.at a rate of rent fixed 
in perpetuity, 

* (5) occupancy-raiyats that is to say, raiyats Rm & right of 
occupancy in the land held by them, and. 

“ (c) non-occupancy icm that is to say, ‘raiyats not having 
such a right of occupancy. ’ 


Section 4 was merely a section specifying the classes of tenants 
to which the Act applied ; it did not confer upon any tenant a status 
or any right, that was done by Chapters ITI, IV, V, VI, and VII. 
Sections 3 (3) and 4 did not separately or conjointly create or confer 
upon any one any status or any right. With reference to (a) and 
(2) of section 4 the Chief Justice correctly said that Janki Singh was 
not a raiyat holding at a fixed rate or an occupancy raiyat, and then 
continued: “ Prima facie he was a non-occupancy raiyat.” But 
the Chief Justice did not suggest how or when Janki Singh had 
obtained the status and any right of a non-occupancy raiyat in the 
land in question. The mere fact that Janki Singh had been fora 
term a tenant of private land (sima land) of the plaintiff and had 
not been a raiya holding at fixed rates or an occupancy zatyaé did 
not raise any presumption that he had acquired the status or the 
rights of a non-occupancy raiyat. It is obvious from a passage 
which occurs towards the conclusion of his judgment that the 
Chief Justice doubted that it had been intended that article I (a) 
of schedule III should apply to such a case as this. The passage 
is as follows :— 


"I think it is doubtful whether the legislature intended by the 
amendments made in 1907 to compel a. landlord to sue for eject- 
ment of a tenant of his private land within six months of the ter- 


mination of the lease, held by the tenant, and. it may be that the: 


result of holding that a.zaiya of siraat land is or may be a non-occu- 
pancy raiyat will be that landlords will be placed in a less favourable 
position than the framers of the Act intended, but we must take 
the Act as we find it, and on a consideration .of the Act as it now 
stands it appears to me that the only possible conclusion is that 
article I ( 2 of schedule: III applies to such a suit as the one now 
before us. 1 

Their Lordships are of opinion. ‘that article I (a) of schedule 
III of the Bengal Ténancy. Act, 1885, does not apply to suits to 
eject persons who were not in law non-occupancy zuiyafs of the land, 
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P. C. and consequently does not apply to this suit, and that the suit ‘was 
tors. brought within time, and they will humbly advise His Majesty 
Mahanth Ji i that this appeal should be allowed ; that the decree of the High 
e. Court of the 24th July, 1917, should be set aside with costs ; and 

Janki. 


pave that the decree of the 7th Feburary, 1917, should be restored. 
Sr Johri Edge. Janki Singh must pay the costs of this appeal. 

T. L. wilson & Co.: Solicitors for the Appellant. 
X. V. LAN, Mi l Appeal allowed. 
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is ; KHAIR MUHAMMAD KHAN AND OTHERS, 
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921. 


T Fre-emption—Agricultural land— Fre-emption Acts of 1905 and 1913-—Right to 
Negémben, S. pre-empt—Unsetiled district —Oral tradition being evidence of relationship. 
z On a sale of agricultural land in the Punjab, the right to pre-empt is open to 
every one of the vendor's heirs, the preferential right among them being determin- 
ed according to the order of succession: Jang Bahadar Khan v. Karam Khan 
and Others (1) followed. - ' 


in unsettled districts where records cf births and deaths are not availeble, ques- 
tions of relationship will have to be determined upon mere oral. evidence, though 
close scrutiny is necessary in such cases. 

Section 12 of the Punjab Pre-emption Act, 1905 does not contemplate merely 
inheritance by one person or even by a group of people who at the critical moment  . 
would be together equally entitled to inherit the property sold, if the vendor were : 
dead, but it assumes that there will be different priorities as between the different 
claimants and that such priorities shall be determined in due order of succession. 

To be ina position to enforce by suit a claim to pre-empt under the Act 

` the claimant must under section 17 of the Act have given a notice within a limited 

' time of his' intention to enforce his right of pre-emption. A claimant to be success- 
ful need not have been at the date of the sale or at any time the ge chia) da 
of the vendor. : > G 


The suit is one for pre-emption of nadi lands in the: 
Punjab. Thé parties belong to ‘the agricultural tribe of Bugti 
E . Bilochis, Toe facts are fully set out in-their Lordships’ judgment, _ 


(1) (1908, P. R, gno 7 
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The only questien in the case was whether the appellant's rela- 
tionship to the vendor Khair Muhammad Khan was established. 
The District Judge hgld it proved and decreed the appellant's suit. 
The Chief Court came to the conclusion that the evidence, not 
being supported by documents, was not sufficient to establish the 
relationship and dismissed the appellant's suit. Hence the present 
appeal by the plaintiff. ' 

De Gruyther K. C. and Bishen Narain for Appellant: Every 
heir of the vendor Khair Muhammad is entitled to pre-empt, though 
the nearer heir may have a preferential right. Jang Bahkadar Khan 
` v. Karam Khan and others (1). In this case, there is no contest 

as between the appellant and others who might be nearer in point 
of relationship to the vendor, no records of births and deaths are 
available in the district to which the parties belong. We have 
established the relationship by the testimony of several witnesses, 
“The District Judge who heard the witnesses held that it was sufficient 
to establish the relationship The Chief Court was wrong in hol- 
ding otherwise. (Evidence of the appellant and his witnesses read 


out ) 
C. A. V, 


The judgment of their Lordships was delivered by 


Lord Buckmaster :—The question raised upon this appeal is 
whether the appellant has proved his right to exercise the privilege 
of pre-emption conferred by section’ ra of the Punjab Pre-emption 
Act, 1905. The material part of that section is in these terms :— 

' 12, Subject to the provisions of section 11, the right of pre- 
emption in respect of agricultural land and village immovable 
property shall, vest— 

(a) In the case ofthe sale of such land or property by a sole 
owner or occupancy tenant, or, when such land or property is held 
jointly, by the co-sharers, in the persons who but for such sale 
would be entitled to inherit the property in the event of his or their 
decease, in order of succession ; ” 

It is important to notice that the section does not contemplate 
merely inheritance by one person or even by a group of people 
who at the critical moment would be together equally entitled to 
inherit the property sold, ifthe vendor were dead, but it assumes 
that there will be different priorities as between the differént claim- 
ants and that such priorities shalb be determined in due order of 
succession. The meaning of the rather obscurely worded section 
1a (a) is madeclear by section 25 of the Act, which is as follows ;— 

(1) (1908) P. R. 21. 
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“Tas.” When more suits than one arising out of the same sale are 


.pending, the plaintiff in each suit shall “be. joined as defendant in 


each of the other suits, and in deciding the' guits the Court shall in 


“each decree state the order in which each claimant i is entitled to 


exercise.his right. ^ 
There may be;several claimants for pre-emption in respect of the 


, same sale, those with inferior rights to preempt trusting that those 


whose rights are superior to theirs may be-unwilling or unable to 
pay the pre-emption price decreed. 
“To be in a position to enforce by suit a c'aim to pre-empt under 


the Act the claimant must under section 17 of the Act have given 
‘a notice within a limited time of his intention to enforce his right 


of pre-emption. Itis obvious that a claimant to: be successful need 
not have'been at the-date of the sale or at any time the heir-pre- 
sumptive-of the vendor. The heir presumptive may nof have the 
means to purchase or for any reason may not be desirous to pur- 
chase, and may have omitted to give within the time limited a notice 
of his intention to pre-empt. . 

In Jang Bahadar Khan and others (1 `, which was a suit to 
ënforce a right of pre-emption on a sale of agricultural land, the 
vendor had sons and brothers, who had not claimed to .pre-empt, 
and who were admittedly nearer in succession to the vendor than 
the plaintiff was, the Chief Court of the Punjab (Rattigan and Lal 
Chand JJ.) held “that clause (a), section ra (of the Punjab Pre- 
emption Act, 1905) is ‘applicable to the case, though the nearer 
heirs have not ‘sued for pre-emption.", The Punjab Pre-emption 


-Act, 1905, was repealed by the Punjab Preemption Act, ‘1913, 


which received the assent of the Governor-General- on the ast 
March, '1913,-and- in : section r5 (a) of the latter Act, section 12 (a) 
of the former Act is re-enacted in: clearer language and in confor- 
mity with the decision of the Chief Court above referred to. 

Itis now necessary to consider what were the facts in the suit. 
in which this appeal has arisen and “upon which it depends. The 
transaction which has been rightly held by each of the Courts below 


to have been a sale of agricultural land to which the Punjab Pre- 


emption Act, 1905, applied, took place on the roth January, t912, 


“and. this suit was brought on the 13th January, 1913. The suit was 


brought within the period allowed for.bringing a suit for pre emption. 


‘It-is probable that the plaintiff had delayed to bring his- suit in 
order,to see whether-any person with a preferential right would bring 


a-suit for pre-emption. The vendors of the lands in question were 


(71) (1908) P. Re 21. 
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Khair Muhammad Khan, who is a respondent to this appeal, and 
his nepew Haidar Khan, who died before suit and is represented 
in the suit by his minor son Mauj Ali Khan under the guardianship 
of the respondent Khair Muhammad Khan. At the date of the sale 
the respondent Mauj Ali Khan was about 7 years of age. The 
vendors were members of an agricultural tribal family, and were 
Bugti Bilochis. The plaintiff alleged that he was a member of that 
family. The vendee was nota member of that tribal family. The 
plaintiff, who is the appellant here, duly made his claim to pre- 
empt. The only other claimant to preempt was Mussammat Izzat 
Khatun, who wasa daughter of Piran Khan, deceased, who had 
been a brother of Khair Muhammad Khan and an uncle of Haidar 
Khan. She had made her claim to preempt, and she brought her 
suit to enforce that claim, and was joined as a defendant in this 
plaintiff suit, By agreement it was arranged that the evidence 
recorded in either suit should be treated as evidence in the other. 
Evidence was recorded which strongly went to prove that in the 
tribal family of which Mussammat Izzat Khatun was a member 
there was a custom by which females were excluded from inheriting 
.so longas there was a male member living. Mussammat Izzat 
Khatun abandoned her suit, as the trial Judge believed, because 
.she knew that she could not prove that she as a female was an heir 
entitled to inherit, and her suit was dismissed. 

When Mussammat Izzat Khatun’s suit was dismissed, Sabz Ali, 
the plaintiff, became the only person claiming the right to pre-empt. 
‘His case was and is that he and the vendors. were descended in 
male line from one Mirza Khan, and consequently that he was a 
person in whom was vested by section 12 (a) of the Act a right of 
preemption in the property which had been sold on the roth 
January, 1912, There is no contest as between Sabz Ali Khan and 
others who might be nearer in point of relationship. The sole ques- 

.tion is whether he has proved his position of male relationship 
to the vendors. The learned District Judge before whom the 
case was tried thought that he had; but the Chief Court thought 
otherwise, and from their decree the present appeal proceeds. 

The point thus raised is difficult for determination, because it 
must be remembered that the persons in relation to whom this 
question arises are not people among whom there are accessible 
records of births and deaths, nor with whom these events 
are preserved in written family memorials. It is therefore 
necessary to depend upon oral tradition, and this requires close 
scrutiny, but their Lordships see’ no reason why in such circums- 
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tances this tradition should be regarded as weak and unsatisfactory 
merely because it may in one or two respects fail to satisfy the strict 
conditions that would be necessary for proving a pedigree where 
records and documents could be used. A pedigree was in fact 
prepared, and it purported to show that the appellant, Sabz Ali 
Khan, was a descendant equally with the vendors from Mirza Khan. 
As.to it Sabz Ali, the plaintiff, who was called as a witness for the 
defendants, stated, “ The pedigree-table which has. been filed.along 
with the petition of plaint has been prepared by me. It was dict- 
tated to me by the (my) father. He had dictated it from his memory. 
We, Biloches, commit to memory the names of our ancestors 

names of ancestors are recited on the occasions of marriages. 
These names are made mention of at the time of betrothal.” The first 
witness was one ofthe vendors, who said in general words that 
Sabz Ali Khan was a ''yakjaddi" which means that,they were 
both descended.from one ancestor, and he specified the two sons of 
Mirza Khan through whom the descent took place. It is true 
that he interposed a generation in his own brancb "of the family 
which found no place in the pedigree prepared by the plaintiff ; 
but beyond that his statement of his descent agreed with the pedi- 


.gree but he did not prove the exact descent and relationship of Sabz 


Ali Khan. The next witness, Mehran Khan, who is also a rela- 
tion of the vendor again declared that the appellant was their 
agnatic relation, and he knew the name of Sabz Ali Khan's grand- 
father, but he appeared to know no more! Jia Khan, who was also 
descended from the same stock, again referred in general terms to 
the relationship, and gave some more specific evidence. He spoke 
as to two sons of Mirza Khan, and traced down the descent to the 
vendor Khair Mumammad, but he also introduced a further genera- 
tion beyond that shown in the pedigree. He asserted in general 
terms that Mirza Khan’s son Mehran Ali, was the ancestor of Sabz 
Ali Khan and himself. Muhammad Bakhsh gave definite evidence 
to the same effect, but he traced Sabz Ali Khan back to Mirza 
Khanin accordance with the pedigree put forward. Pir Baksh, 
who was a relation, gave detailed -evidence to the same effect, 
and traced the appellant’s descent in exact agreement with 
the pedigree ; but he again introduced a further generation in 


.the.vendor's. descent, and it is probable that the pedigree 


needs to be amended in this respect. The learned Judges ^ of the 
Chief Court disregarded.the evidence of this witness on the ground 
that he had stayed with an interested party, and this is doubtless a 
matter for consideration, but they also regarded his pedigree as 
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inexact and this is onlf accurate so far as ‘the omission of thé one 
step is concerned. o 

Two Sardars, Sardar Bahadur Mehrab Khan and Khan Bahadur 
Sardar Gaühar Khan, whose authority and credibility no one has 
ventured to question, both said that Sabz Ali Khan belongéd to 


their family, although they were not personally acquainted with him, - 


and his degree of relationship was remote. This evidence satisfied 
the District Judge, but in the Chief Court of the Punjab the 
evidence was considered insufficient, because a part of it does not 
agree in detail, as has already been poirited out, with the pedore 
table propounded by the plaintiff. 


With regard to some of the witnesses, tbe learned Judges of thé 


Chief Court say that the knowledge of details is unteliable, and they |. 


` comment upon the fact that the relationship is supported by no 


pr 


documentary” evidence at all, the relationship between the defen- 
dants and the plaintiff being, in their opinion, too visionary to 
support the claim. Their Lordships are much impressed with the 
importance of showing that claims of this.character which ‘disturb a 
bona fide purchaser in the quiet possession of his property should 
not be based on untrustworthy evidence ; but it must be remem- 
bered that the legislature has conferred these rights, and that if 
they are to be enjoyed by people where formal records cannot be 
expected to exist, reliance can only be placed upon memory and 
tradition, and in this case they think the evidence satisfies the 


necessary test. Their Lordships therefore think that the plain- 


tiff has established his relationship, and that accordingly this appeal 
ought to be allowed, the decree of the Chiefs Court set aside with 
costs, and the decree of the District Court restored with this varia- 
tion, that the date when payment into Court of the sum decreed 
should be made shall be extended to the rst July, 1922, or to such 


later date as the District Judge of Dera Ghazi, Khan may fix. a 


appellant will have his costs of this appeal. 
Their Lordships will humbly advise’ His Majesty accordingly, "5 
| Ranken Ford and Chester : Solicitors for Appellant. 


K, V. L. N. l Appeal allowed 


Sabz Ali 


" Ca 
Khair Muhammad. 


Lord Buckmaster. 
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CIVIL RULE. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir John 
- George Woodroffe, Knight, Judge, and Sir Asutosk Mookerjee, 
i Knight, Judge. 


RE RABINDRA NATH CHATTERJEE, PLEADER.* 


Civil. 
Sm Fleader—Legal Practitioners Act (XVIII of 1879), Sec. 1¢—Hisconduct in subor- 
wrd dinate Court and in other places—District Fudge, jurisdiction of—Materials, 
January, 23. nature of —Charge, nature of —Ultimate order. 


Per Sanderson C. F: The District Judge has jurisdiction to deal with miscon- 
duct of a pleader, whether taking place in his Court or not, as the pleader practi- 
ses In his Court and he can, upon proper materials being laid before him, insti- 
tute proceedings under. section 14 of the Legal Practitioners Act. 

Fer Woodroffe and Mookerjee FF: Section 14 of the Legal Practioners Act 
does not limit the charge to the Court in which the alleged misconduct took 
place ; In the Matter of Babu Het Ram (1). 

Prodeedings under scction 14 of the Legal Practitioners Act can be quashed if 
the facts charged, if proved, do not constitute grounds for proceeding under the Act. 

Per Mookerjes F: Section 14 of the Legal Practitioners Act does not specify 
the nature of the materials upon which the Court concerned may take action. 
If the proceedings are inatituted, there must be an enquiry supported by legal 
evidence : Re Southekhal Krishna Rao (2), and Randall v. Brigham (3). 
™ What is essential is that the charge must be formulated with precision so as to 
enable the legal practitioner concerned to meet the allegations against him: Jn 
the Matter of A. G. Ganapati Sastri and another (4). 

The ultimate order in proceedings under section 14 of the Legal Practitioners 
Act, can be passed by the High Court alone on the materials supplied by the 
subordinate Court. 

Application for quashing of proceedings under section 14 of the 
Legal Practitioners Act or in the alternative, for transfer of case. 

The material facts appear from the judgment of the learned 
Chief Justice. 

Babus Dasarathi Sanyal, Upendra Lal Roy, Hira Lal Chakra- 
barti, Bepin Chandra Bose, Lalit Mohan Sanyal and Kskitis 
Chandra Neogi for the Petitioner. 

Mr. B. L. Mitter (Standing Counsel) and Babu Surendra Nath 
Guha for the Government. 

The judgments of the Court were as follows : 


YFanuary, 23. Sanderson, C. J: This was a Rule granted by my learned 
ae brothers Mr, Justice Chatterjeg and Mr. Justice Pearson calling 


: * Civil Rule No. 480 of 1921 under the Legal Practitioners Act. 


(1) (1901) 3 P. L. R. No. 188. 
(2) (1887) L. R. 14 1. A. 154 ; I. L. R. 15 Calc. 152. 
(a) (1868) 7 Wallace 523. — (4) (1909) 19 M, L. J. o4. 


*& 


' ducement certain pleaders wilfully and without excuse and in con-. 


_13 of the Legal Practitioners’ Act. 


Vor, XXXV.) HicH court. 


upon the District Judge of Dacca to show cause why the proceed- 
ings under section 14 of the Legal Practitioners Act against the peti- 
tioner should not be quashed or in the alternative, why the proceed- 
ings should not be tfansferred to some other Court or why such 
other order should not be passed as to this Court might seem pro- 
per. The Court made an order that in the meantime, pending the 
hearing of the Rule, further proceedings under section 14 of the 
Legal Practitioners Act should be stayed. | 

It appears that the learned District Judge of Dacca caused a no- 
tice to be served upon the petitioner under section 14 of the Legal 
Practitioners Act. That notice referred to certain matters, which I 


think may be classed under three heads. With regard to the first, 


the allegation was that the petitioner, being a pleader of the Court, 
was, on the 15th June rgar “ guilty of grossly improper conduct ” 
in the Court of the Subordinate Judge Babu Pashupati Basu in that 
he addressed the Subordinate Judge in an offensive manner and re- 
peatedly refused to submit to his orderin regard to the admission 
of a plaint that was insufficiently stamped and, after the Subordinate 
Judge has passed his order repeatedly interrupted him in a grossly 
improper and discourteous manner. The second matter, that was 
alleged, was that after this incident the petitioner caused a meeting 
to be called of the members of the Bar Association, Dacca, and, 
that by the statements he made regarding the Subordinate Judge 
Babu Pashupati Basu, induced certain pleaders of that Court to 
abstain from appearing in the Court of the Subordinate Judge on 
behalf of their clients in cases in which they had been engaged. 
Then the notice went on to allege that in consequence of such in- 


travention of their agreements with the persons who had engaged 
them to appear on their behalf-in the Court of the Subordinate 
Judge refused to appear in the Court of the Subordinate Judge and 
thus deprived their. clients of the legal assistance they had agreed to 
render them ; and, the third matter to which reference was made 
was that it was alleged that the petitioner had filed a complaint in 
the Court of the Deputy Magistrate Babu B. M. Ghose against the 
Subordinate Judge Babu Pashupati Basu charging him with having, 
while in the discharge of his duties as Judge, committed certain cri- 
minal offences ; and by reason of these matters, it was alleged that 
the learned pleader was guilty of grossly improper conduct and had 
rendered himself liable to be suspended or dismissed under section 


The first point, on which the learned pleaderin support of the Rule 
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has relied, is that the learned District Judge whe directed the service 
of this notice had no jurisdiction to institute these proceedings by rea- 
son of the fact that the misconduct relied upgn did not take place 
in the learned. District Judge’s Court. There seem to meto be 
more than one answer to this argument. In the first place, the 
alleged misconduct on which the notice was based did not take 
place altogether in the Court of the learned Subordinate Judge. It 
is true that the matters referred to under the first head, which I 
have mentioned, took place in the learned Subordinate Judge’s 
Court ; but the rhatters which are referred to under heads 2 and 3 
namely, the alleged inducement to abstain from appearing in the 
Court of the Subordinate Judge and the alleged complaint in res- 
pect of criminal offences did not take place in the Court of the 


learned Subordinate Judge. Consequently it cannot be said that ` 


the whole of the alleged misconduct, upon which the notice was bas- 
ed, had taken place in the Court of the learned Subordinate Judge. 
Apart from that, in my judgment, the learned District Judge had 
jurisdiction to deal with allthe matters which were alleged in the 
notice, inasmuch as the petitioner, (tne learned pleader) was practi- 
sing in the Court of the learned District Judge and it was within his 


jurisdiction, upon proper materials being laid before him, to insti-' 


tute the proceedings in the manner, in which he did. 

“The second point on which the learned vakil relied was that the 
learned Judge had acted upon materials which were not sufficient 
and in a sense improper in that he had stated that he had acquired 
some of the information upon which he relied from newspaper 
reports. ‘It is clear from the learned Judge's answer to the peti. 
tion that the only matters, on which information from newspaper re- 
ports was obtained, were first, the proceedings at the meeting of the. 
Bar Association and secondly, the institution of a criminal case 
against the learned Subordinate Judge. As regards those two matters 
there is no dispute that there was a complaint in criminal proceed- 
ings laid, and there is also no dispute that a’ resolution was passed 
by the members of the Association to carry out a certain course of 
conduct. The learned Judge has informed the Court of the materi- 
als, which he had with regard to the other matters and as to how he 
obtained those materials, and in my judgment, this second point 
affords no reason for making the Rule absolute. 


The third point which the learned vakil urged was that this case , 


ought to be transferred 4rom the file of the learned District Judge to 
the file of the learned Additional District Judge. In this case the 
petitioner, (the learned pleader) has set out in bis petition his rea- 


t 


Vou, XXXV.] HIGH COURT 


sons. why the case sitould be transferred from the learned District- 
Judge's file. In-my judgment, the allegations which have been 


i 
Crvic. 
1931, 


made have been campletely. answered by the explanation which pe kibida Nath. 


the learned District Judge has given and I can see no reason ior 
any reasonable apprehension on the part of the petitioner that he 
will not get a fair and impartial hearing at the hands of the learned 
District Judge. In my judgment this Rule should be discharged. 

In discharging the Rule I am expressing no opinion as to the 
merits of the matter. My judgment is confined to holding that it is 
not pos ible at this stage of the proceedings to say that none of the 
allegations, if proved, would amount to professional misconduct 
within the meaning of the Act. 

Woodroffe J :—I agree. As stated in the judgment of the 
learned Chief Justice, the only matter before us now is whether the 
proceedings should be quashed or transferred: and, with no other 
question we are now concerned. It may be that the facts charged 
did not happen or, if they did, those facts were insufficient for 
proceedings against the applicant On this I say nothing now. If 
it were shown that the facts charged, if proved, did not constitute 
grounds for proceedings under the Act, then there would be a case 
for quashing the proceedings as asked ; but in this case there is at 
least one charge, namely, as regards “ the addressing of the Subor- 
dinate Judge in an offensive manner” and “ repeatedly interrupting 
him ina grossly improper and discourteous manner " as to which 
whatever may be said as regards the other charges, it is not possi- 
ble to say that it may not in any case be a ground for proceedings 
. under the Act. Therefore, it seems to me that the proceedings can- 
not now be quashed and that the facts must be enquired into. No 
doubt, as it was contended by the learned vakilfor the applicant, 
there must be a foundation for these proceedings as for any other ; 
but I am unable to say that there was no ground for such proceed- 
ings because details of the information which include a report sub- 
mitted by the learned Subordinate Judge himself, and other reports 
said to have been received, have not been set out in detail. More- 
over, although there may be differences as to what actually occurred 
in the case of some of the facts, many others appear to be well 
eneugh known. í 


On the question of jurisdiction, it is said that section r4 of the 
Legal Practitioners Act says “ charged in such Court” : It does not 
say that the charge must be made only by that Court in which the 
alleged misconduct has taken place. Therefore, it does not by 
these wordings limit the charge to the Court in which the alleged 
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misconduct took place. Moreover, as already. pointed out by the 
learned Chief Justice, the charge includes matters which are said 
to have occurred subsequent to the proceedihgs in the Court of 
Babu Pashupati Basu which are the subject of the first charge. It 
has been further held in the case of Jn the Matter of Babu Het 
Ram (1), that section 14 of the Legal Practitioners Act empowers _ 
any Court in which a pleader practices to consider a charge of mis- 
conduct made against him in such Court and that the section does 
not limit the consideration of a charge to the Court in which the 
misconduct is alleged to have been committed. I see no reason for 
dissenting from the opinion there expressed. 

On the last point, namely, that for transfer, the grounds, upon 
which it has been urged, have been met in the explanation of the 
District Judge. 1 do not think that the applicant has established 
& case for the grant of the transfer asked for. 

Mookerjee J: I agree that this Rule cannot be Support in 
either of its two branches. 

As regards the first alternative, the contention of the petitioner 
that the proceedings should be quashed is bassd upon a two 
fold ground: Itis argued inthe first place that the proceedings 
initiated by the District Judge are without jurisdiction, as the 
alleged incident did not take place in his Court. This position is, 
in my opinion, founded upon a construction of section 14 of the 
Legal Practitioners Act which is not borne out by its language. 
Section t2 authorizes the suspension and dismissal of pleaders anti 
mukhtears convicted of criminal offences by the High Court. Section 
13 then provides for the suspension and dismissal of pleaders and 
mukhtears guilty of unprofessional conduct even though the particu- 
lar act of misconduct has not led to conviction by a Court of justice. 
Section 14, thereupon provides that “ if any such Pleader or Mukh- 
tear”, (that is a pleader or mukhtear holding a certificate as men- 
tioned in section 13)” practising in any Subordinate Court or in 
Revenue-office is charged in such Court or Office with taking 
instructions except as aforesaid (i. e., as mentioned in section 13,) 


‘or with any such misconduct as aforesaid” (i e), as specified in 


section 13) “ the presiding officer shall send him a copy of the 
charge and also a notice that, on a day to be therein appointed, such 
charge will be taken into consideration”. This section plainly 
authorizes a subordinate Court to institute proceedings against a 
pleader or mukhtar practising in that Court. It is not restricted to 
cases where the alleged misconduct has been committed in the 


(1) toon) P. L. R. No. 188. 
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Court wherein the proteedings are instituted This was the inter- 
pretation adopted in the case of Zn the Matter of Babu Het Ram (x) 
and, no good reason thas been assigned why we should place a 
narrow construction upon the section. 

The second ground which forms the basis of the contention that 
the proceedings should be quashed is that they have no'legal founda- 
tion. There is in my opinion no substance whatever in this argument. 
Our attention has been invited to the case of Zn re Nadin Chandra 
Das Gupta (2) where proceedings instituted under section 14 were 
quashed on the ground that if what was alleged against the legal 
practitioner, namely refusal to accept engagement was established, 
it would not constitute a ground for a disciplinary order under sec- 
tion 13. In the case before us, such a position cannot be main- 
tained. It cannot be disputed that some at any rate of the alle- 
gations ag@inst the legal p'actitioner, may, if established, constitute 
‘grounds for a disciplinary order under section 13. It cannot con- 
sequently be maintained that there is no legal foundation for these 
proceedings. 

It has been urged, however, that the proceedings have been 
instituted on materials which cannot be treated as affording a legal 
foundation for the initiation of an enquiry under section 13. The 
contention is that as the District Judge has taken action on the 
basis of a confidential report by the Subordinate Judge, on another 
confidential report by the Additional Superintendent of Police, on 
«eports ina newspaper as to the proceedings at a meeting of the 
Bar Association, on the fact of institution of a criminal case by the 
pleader, and on certain information furnished by the ministerial 
officers of the Court, the proceedings must be deemed to be with- 
out legal foundation. I am not prepared to accept this 
contention as well founded. Section 14 does not specify 
the nature of the materials upon which the Court concerned may 
take action. It is plain, however, that if proceedings are instituted, 
there must be an enquiry supported by legal evidence. That this is 
the correct view of the scope of section 14, is clear ‘from the judg- 
ment of the Judicial Committee in Re Southekal Krishna Rao (3) 
where Sir J. Hannen made the following observation : ““ It does not 
appear very clearly what led to the institution of these proceedings, 
but it is unnecessary to inquire into their origin, as, if it became 
known to an officer presiding ina subordinate Court that one of the 
practioners before that Court bad been guilty of unprofessional con- 
duct, it would be within a scope of his duties to take steps for the 


u) (1901) 2 P. L. R, No. (2) (1908) 1. L. R. 35 Calc. 317. 
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Civit, purpose of having that matter adjudicated uppn,” This is identi- 
1922. cal with the opinion expressed by the Supreme Court of the United 
States in Randall v. Brigham (x), where Field, J. observed as 
follows : “It is not necessary that proceedings against attorneys for 
malpractice, or any unprofessional conduct should be founded upon 
formal allegations against them. Such proceedings are often insti- 
tuted upon information developed in the progress of a catse ; or 
from what the Court learns of the conduct of the attorney from his 
own observation. Sometimes they are moved by third parties upon 
affidavit ; and sometimes they are taken by the Court upon its own 
motion. All that isrequisite to their validity is that, when not 
taken for matters occurring in open Court, in the presence of the 
Judges, notice should be given to the attorney, of the charges made, 
i gnd opportunity afforded him for explanation and defence. The 
manner in which the proceeding shall be conducted, sa that it be 
without oppression or unfairr.ess, is a matter of judicial regulation. 
The authority of the Court over its attorneys and counsellors is of 
the highest importance. They constitute a profession essential to 
society, Their aid is required, not merely to represent suitors 
before the Courts, but in the more difficult transactions of private 
life. The highest interests are placed in their hands and confided 
to their management. The confidence which they receive and the 

ir responsibilities which they are obliged to assume, demand not only 
ability of a high order, but the strictest integrity. The authority 

which the Courts hold over them, and the qualifications required 

! for their admission, are intended to secure those qualities.” This’ 
view has been followed in practice in many cases reported in the 

books ; amongst them two may be mentioned here ; Zn the matter of 

an Advocate (a), and, in the matter of an Advocate, a Vakil, a 

Pleader and a mukhtar (3). In the first case action was taken on 

the basis of an information communicated to this Court by the Ad- 

vocate-General in a letter addressed by him. In the ‘second case, 

action was taken by this Court on the basis of a casual statement 

in the deposition of a witness in a proceeding in a subordinate 

Court. What is essential, however, is that the charge must be 

formulated with precision so as to enable the legal practitioner 

concerned to meet the allegations against him: Jn the matter of 

A. G. Ganapathi Sastri & another (4). In the present case, the 

petitioner has not contended that the allegations contained in the 

charge are vague and indefinite. On the other hand, the eighteen 
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paragraphs of his written statement give a very full and complete 
account of-his version of the case. Indeed, up to the present 
moment, there is nothimg to show that the petitioner has been in 
any way embarrassed by vagueness or indefiniteness in the charge 
against him. On these grounds, I hold that the first alternative 
branch of the Rule cannot be supported. 

As regards the second alternative, it has been contended that 
there is a reasonable apprehension of miscarriage of justice in the 
mind of the petitioner. Iam not able to adopt.this view and I can- 
not overlook-that the ultimate order, if any, can be passed by this 
Court and this Court alone on the materials supplied by the subor- 


. dinate Court. 


N 


I hold accordingly that the Rule must be discharged. 
A. T. M, Rule discharged. 


CRIMINAL REVISION. 


Before Mr. Justice Walmsley and Mr. Justice Suhrawardy. 
BANGA CHANDRA DE AND OTHERS, 
. m v. 
ANNODA CHARAN CHOWDHURY.* 


Joint irial—Criminal Procedure Code (Act V of 1898), section 239—'* Same 
transaction "—Test—Continuity of action —Penal Code (Act XLV of 1860), 
section 499, Exctp. 9—Good faith—Burden of proof. 


A person accused of defamation must show in order to save himself, that the 
imputations were made by him in good faith and for bis own protection. 


A good working test of what should or should not be regarded as the same 
transaction within the meaning of section 239 of the Code of Criminal Procedure, 
is the proximity of time, unity or proximity of place, continuity of action, and 
community of purpose or desiga: Arita v. Emperor (1) fullowed. 

The petitioners were ordered to show cause why they should not be prosecuted 
under section 188 ‘of the Indian Penal Code for disobeying an order passed under 
section 141 of the Code of Criminal Procedure. They came to Court and peti- 
tioners Nos. 1 to 4 filed one petition ; petifioners Nos. 5 and 6 filed another peti- 


* Criminal Revision No 109 of 1922 against the osder of T. Johnston Esq, . 


Sessions Judge of Chittagong, dated the sth December, 1921, modifying that of the 
Sub- Deputy Magistrate of Chittagong, dated the 18th November 1921, 
(1) (1915) 1, L, R. qa Calc. 957 (983) ; a1 C. L, J. 331. 
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CRIMINAL. tion, The wordings of the petitioners are different but the substance of the allega- 
1938: tions against the complainant is the same ; the petitions were signed by the same 
ors pleader, and were presented on the same day, in the same case, and, apparently, 
Banga at the same time : ° 
v $ 
Annoda Charan. Held, that the petitioners could be jointly tried under section 239 of the Code 


of Criminal Procedure, as there were proximity of time, unity of place and com- 
munity of purpose and the nature of the offence precluded the possibility of conti- 
nuity of action. 

> Application for revision under section 435 of the Code of Crimi- 
nal Procedure, by Accused Nos. x to 6. 


The learned Sub-Deputy Magistrate convicted petitioner No. x 
under sections 500 and 504 of the Indian Penal Code and sentenced 
him to a fine of Rs, 200 on each count, in default to undergo simple 
imprisonment for six months on each count, sentences to run con- 
currently and convicted the remaining five accused under section 500 
of the Indian Penal Code to a fine of Rupees 200 each “in default 6 
months’ simple imprisonment. On appeal, the learned Sessions 
Judge set aside the conviction and sentence under section 504 of the 
Indian Penal Code passed on the'petitioner No. 1 and reduced the 
sentence of fine passed under section 500 of the Indian Penal Code 
of the said petitioner from Rs. 200 to Rs. roo or in default to under- 
go simple imprisonment for three months, 


UN S Babus Panchanan Ghose, Manindra Kumar Bose and Girish 
Chandra Banerjee for the Petitioners. 


Babus Dasarathi Sanyal and Paresh Chandra Sen for the Op- 
" posite party. : 
^ The judgments of the Court were as follows : 


C. A. V, 
March, 28. Walmsley J:-The six petitioners have been convicted under 
section 500 Indian Penal Code and sentenced to pay a fine of one 
hundred rupees each. 

Briefly stated the facts are that the petitioners were ordered to 
show cause why they should not be prosecuted under section 188 
Indian Penal Code for disobeying an order passed under section 144 
Criminal Procedure Code. They came to Court, and Nos. 1 to 4 filed 
one petition, Nos. 5 and 6 another petition, and in both these peti- 
tions objectiongble remarks were made about the character of the 
complainant. 

'The conviction is in regard to these offensive remarks. Its cor- 
rectness is assailed gn two grounds : the first is that no offence was 
committed and the second is, that, the offenders could not be tried 
together. 


s 
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As to the first grownd, it is conceded that the expressions are de- 
famatory, but it is urged that they come within the ninth exception 
to section 499 Indian Penal Code. The recent decision of a Full 
Bench of this Court renders it impossible for petitioners to claim ab- 
solute privilege. They must show that the imputations were made in 
good faith and for their own protection. This is a matter of evidence, 
and I agree with the learned Judge in the Court below that the peti- 
tioners have utterly failed to establish either point. 

It is the second ground that has been pressed most strenuously. 
It will be convenient to state the facts once more. Four of the peti- 
tioners filed one petition : two petitioners signed another : the word- 
ing of the petitions is different but the substance of the allegations 
against the complainant is the same ; the petitions are signed by the 
same pleader, and they were presented on the same day, in the same 
case, and, apparently, at the same time. Now each petitioner com- 
mitted an offence at the moment when he authorized the pleader to 
present the petition and under section 233 Criminal Procedure Code 
there should have been a separate charge against each petitioner for 
his separate offence in a separate trial, unless it can be held that the 
circumstances bring into play the provisions of sections 234, 235, 
236 or 239. The first three of these sections have no'application. 
The last, section 239, is the section which provides for more 
persons than one being tried jointly, and it runs: “When more 
persons than one are accused of the same offence, or of different 
offences committed in the same transaction * * * * they may be 
charged and tried together or separately as the Court thinks 
fit" The question therefore is whether the petitioners committed 
offences in fhe same transaction, The meaning of these 
last four words has been discussed in many cases, and our atten- 
tion has been drawn to numerous decisions. One of the latest 
pronouncements is to be found in the case of Amrita Lal Hasra v. 
Emperor (1) where the learned Judges said: “ It is not possible to 
frame a comprehensive formula of uviversal application to deter- 
mine whether two or more acts constitute the same transaction : but 
circumstances which must bear on the determination of the question 
in an individual case may easily be indicated: they are proximity of 
time, unity or proximity of place, continuity of action, and commu- 
nity of purpose or design. It appears to me that this sentence sup- 
plies a good.working test of what should or should not be regarded as 
the same transaction. And if we apply the test to the circumstances 
of the present case, we find that three of the features mentioned are 
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present, "There was proximity of time as I fave already shown: 
there was also unity of place, and I think it is fair to infer commu- 
‘nity of purpose from the facts already mentio&ed. The one feature 
referred to in the quotation which is wanting is continuity of action, 
but the explanation is that the nature of the offence precludes the 
possibility of continuity. 

In my opinion the petitioners have failed to make out that the 
joint trial was had in law, and I think therefore that the Rule should 
be discharged. 


Suhrawardy J :—I agree. 


ALT. M. Rule discharged, 


^ APPELLATE CIVIL. 


Refore Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
f | Cuming. 


ANNAPURNA DEBYA 
7, 
GOLAPMANI DIBYA AND OTMERS.* 


Favtition suit—Conflicting claims £0 share in the land under the same right-g 
Issues of iitle— Propes parties— Adverse claimani—Successive trials of issues 


separately. 


In a suit for partition, it is incumbent upon the Court, before the preliminary 
décree is made, ta dete: mine whether the properties included in the suit are the 
joint properties, as alleged, of the parties to the litigation. 

Where there is conflicting claim to share in tbe land under the same right under 
which partition is sought, the determination of the conflict is incidental to the 


partition and cannot be avoided before partition is decreed. 


' The Court, which is one of general jurisdiction, administering both legal and 
equitable remedy, may determine issues of title, investigate disputes between 
parties claiming the same share, and then proceed with the partition so as to dis- 
pose of the whole controversy between them. 

All persons who: have an interest in the partition are proper parties, and 
matters in controversy amongst persons so interested in the partition must be de- 
cided in the suit. A 

* Appeal from Original Decree No. 4 of 1921, against the decree of Babu 
Kunja Bihari Biswas, Subordinate Judge of 24-Parganas, dated the 18th Decem-~ 


ber, 1990. 7 Z 


é 


Vou. XXXV.) HIGH court. 


The Court has ample authority to direct the successive trials of the issues se- 
parately affecting different defendants and even to record interlocutory judgments 
thereon to be made the basis of the final judgment at the conclusion of the trial of 
the whole case : Umabat v. @sthal (1) and Ramendra v. Brajendra (21. 


Quaere : Whether an adverse claimant, who has no community of interest 
with the parties to the suit, is a co-tenant with them and can be drawn into a par- 
tition suit for decision of the question of title paramount. 


Appeal by Defendant No. 4. 


Suit for partition of joint family properties. 
` The material facts appear from the judgment. 

Babus Mahes Chandra Banerjee and Rama Prasad Mookerjee for 
the Appellant. 

Babus Dwarka Nath Chuckerbutty and Harendra Nath Mooker- 
jee for the Plaintiff Respondent. 

Babu Khitis Chandra Chuckéroutly for Defendants Nos. 1 and 2 
Respondents. 


Babu Biraj Mohan Mojumdar for Defendant No. 3 Kepiniai 
C. A. V. 

The judgment of the Court was delivered by 
Mookerjee J.:—This is an appeal by the fourth defendant in a 
suit for partition of joint family properties Giris Chandra Banerjec, 
the founder of the family, is alleged to have made a testamentary 
disposition on the 24th November, 1899, shortly before his death. 
He left as his survivors, his widow Golapmani, and three sons, Hari- 
pada, "Tarapada and Hem Chandra. He directed that his properties 
al be taken in four equal shares by his widow and his three 
sons, subject to the reservation that his widow would not be compe- 


tent to sell or make a gift of her one-fourth share. The eldest son’ 


Haripada died on the rgth June, 1916, leaving a widow Annapurna 
and three daughters. ‘he second son Tarapada has a son Amiya. 
On the 2nd August, 1919, Golapmani, the widow of the testator, ins- 
tituted the present suil for partition of the estate left by her hus- 
band. She alleged that her daughter-in-law Annapurna had taken in 
adoption her grandson Amiya, with the consequence that the share 
in the family estate which had devolved on Annapurna as the widow 
of Haripada had become vested in Amiya. Consequently, on this 
hypothesis, the persons interested in the joint estate, besides herself, 
were her sons Tarapada and Hem Chandra and her grandson 
Amiya ; these three were accordingly joined as defendants. The 
relationship of the members of the family will be clear from the 
following pedigree : 


(1) (1908) 1. L, R. 33 Bom. 293. (2) (1917) I. L. R. 45 Calc. 111. 


CiviL. 


Hi 


Annapurna Debya 
». 


Golapmani Debya. 


May, 17. 
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Giris Chandra Banerjee (dieder899) 


W. Golapmani,, Plaintiff. 
^ * 


| | | 
Haripada Tarapada Hemchandra 


Died 19-6-1916 Defendant z Defendant 3 
W. Annapurna | 
Defendant 4 Amiya 
| Defendant r 
Daughters 


The plaintiff proposed that her daughter-in-law Annapurna might 
be appointed guardian-ad-litem of the alleged adopted son Amiya, 
and the usual notices were served accordingly. Annapurna then ap- 
peared and intimated to the Court on the 27th December, 1919, that 
she herself was a co-owner in the joint estate as the widow of her 
husband Haripada, who had become entitled to a fourtheshare under 
the testamentary disposition of his father. The Court thereupon 
directed on the 28th January, 1920, that Annapurna be made a de- 
fendant. This was followed by an order on the 8th March, 1920, 
that Tarapada, the father of Amiya, be appointed guardian-ad-litem 
of the infant, Written statements were filed in due course and 
issues were framed. As Annapurna repudiated the alleged adoption 
of Amiya, an issue was framed, whether the first defendant Amiya 
Nath Banerjee was the validly adopted son of Haripada Banerjee. 
On the rst September, 1920, the Subordinate Judge held that the 
question of the validity of the adoption need not be determined jn 
this suit, and that the partition might be effected, if the first and ` 

« fourth defendants, namely, Amiya and his alleged adoptive mother 
Annapurna, both represented the share of Haripada either jointly or 
«separately as they liked. On the 18th December, 120, the Subor- 
' dinate Judge made a preliminary decree whereby it was declared that 
the plaintiff had a fourth share, the second and third defendants a 
` fourth share each, and the heir or representative of Haripada the re- 
maining fourth share. He further directed that, for the present and 
for the purpose of this suit, the first and fourth defendants might ' 
represent this last mentioned share without prejudice to their res- 
pective claims. The fourth defendant Annapurna has appealed 
_ against this decree and has argued that the question of the alleged 
adoption, raised in the first issue, should be decided before the pre- 
liminary decree for partition is made. We are of opinion that this 
contention must prevail. 

In a suit for partition, it is incumbent upon the Court, before the 

preliminary decree is made, to determine whether the properties in- 
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cluded in the suit axe the joint properties, as alleged, of the parties 
to the litigation. In the case before us, by virtue of the testamen- 
tary disposition of the admitted owner, the estate vested in his widow 
and his three sons, in equal shares. Upon the death of the eldest 
son, the share vested in him devolved ón his widow. The plaintiff 
came into Court on the allegation that the share which had so de- 
volved on the widow of the eldest son of the testator, had been di- 
vested as the result of a valid adoption made by her and had passed 
on to a grandson of the testator. It was on this assertion that the 
plaintiff did not originally bring before the Court the widow of the 
eldest son, who would, prima face and but for the alleged adoption 
by her, bea co-owner inthe joint estate. She intervened at the 
earliest possible opportunity and was rightly joined as a defendant 
claiming a share in the joint estate, In these circumstances, it is 
plain that before the partition is effected, the question of the present 
title to the share successively vested in the eldest son and his widow 
should be investigated and determined. The argument on behalf of 
the respondents, who objected to this enquiry, proceeded on the 
erroneous assumption that a question cannot be raised and tried in 
a partition suit unless its solution interests each of the parties to the 
litigation, Neither authority nor principle has been invoked by the 
respondents in support of this narrow and resuicted view ofthe 
scope of a partition suit put forward on their bebalf. In suits for 
partition, questions may and do frequently arise which interest only 
some of the parties. To take oneillustration. There may be no 
dispute as to the extent of the share claimed by the plaintiff, while 
there may be a serious controversy as to the respective shares of the 
defendants infer se. One of the defendants may allege, for instance, 
that he had acquired a particular share as the preferential heir.to a 
deceased member of the family ; this may raise an obscure question 
of fact or a difficult question of law. Or, again, a defendant may 
allege that he has acquired title to a share either of the entire estate 
or of one or more of the properties comprised therein, under a deed 
executed by another member ; this may conceivably involve an en- 
quiry into questions of factand law not easy to solve. To take 
another illustration. It frequently happens that, in joint families, 
properties stand in the names of female members, In a suit for par- 
tition of the family estate, the plaintiff may include such properties 
and join the ladies as defendants so that they may be bound by the 
result of the litigation ; if they contend that the properties belong to 
them personally, the matter must be investigated and decided. To 
take a third illustration. Some of the properties in such a suit may, 
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be claimed as self-acquisitions by one or other of the members, and 
all the members may not be agreed as to their true character ; this 
may render necessary the determination of questions of title invol- 
ving protracted enquiry. The substance of the matter is that a suit 
for partition may and does often involve the investigation of disputed 
questions of title, and an attempt, to avoid them can only lead to 
needless multiplicity of litigation. We do not feel pressed by the 
contention that if this view be adopted, grave inconvenience may be 
caused to some of the parties, as they will have to be present during 
the discussion of questions which specially affect others alone. 
But as pointed out in Umabai v. Vithal (1) and Ramendra Nath v. 
Brajendra Nath (2), the Court has ample authority to direct the 
successive trial of the issues separately affecting different defendants 
and even to record interlocutory judgments thereon to be made the 
basis of the final judgment at the conclusion of the trial of the whole 
case. The case now before us is, however, free from such difficulty, 
for, so far as we can gather from what has happened before us, the. 
trial of the question of the alleged adoption is not likely to em- 
barrass even parties other than the first and fourth defendants. The 
first, second and third defendants have plainly indicated their pre- 
ference for the plaintiff rather than for the fourth defendant ; and 
there can be little doubt that they are all keenly interested in the 
determination of the question, whether the fourth defendant has 
been effectively divested of the one-fourth share which originally be- 
longed to her husband. 

If the matter is examined as one of principle, we cannot dis- ° 
cover any substantial reason, why disputed questions of title should 
not be decided in the course of a suit for partition of joint properties, 
when we have not two sets of Courts, with distinct jurisdictions like 
those exercised by Courts of Law and Courts of Equity. No doubt, 
Courts of Equity, in assuming jurisdiction of the subject of partition, 
disclaimed the authority to determine doubtful questions in regard 
to the legal title. A refined distinction was sometimes made be- 
tween a doubtful and a disputed title, and the question was raised 
whether the mere fact that the defendant disputed the title of the 
complainant was sufficient to oust the Court of Chancery of its juris- 
diction. There are cases in the books where the broad proposition 
is asserted that whenever the title of the complainant is disputed or 
suspicious, equity will not proceed with the partition, until the dispute 
bas been settled at law ; Slade v. Barlow (3) ; Bolton v. Bolton (4) ; 

t) (1908) I. L. R. 33 Bom. 293. (2) (1917) I. L. R. 45 Calc. rir. 

(3) (1869) L. R. 7 Eq. 296. ` . (4) (1868) L. R. 7 Eq. 300 (n). 
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Potter v. Waller Q)5 Rochester v. Lee (2) ; Moore v. Kempston (3) ; 
Burt v. Hellyar (4). This view has not, however, always commend- 
ed itself to the Courts, which have sometimes drawn a distinction 
between a disputed and a suspicious title and have maintained that 
bare denial does not necessitate a reference to the legal tribunals ; 
in other words, equity has jurisdiction to determine whether the 
title is free from suspicion and to proceeed whenever in its judg- 
ment the title is clear: Zucas v. King (3) ; Overton v  Woolfol (6). 
In the case last mentioned, it was emphasised that ifa bare denial 
of the title authorises the dismissal of the bill, the equitable jurisdic- 
tion is placed “ at the mercy of every profligate or unconscientious 
defendant and renders the Court the mere ministerial agent to carry 
into effect the wishes of parties in cases where there were no matters 
of controversy between them.", Apart from this, whenever a 
Court of " Equity determines that there are serious disputes 
inregard to the legal title, it will not proceed until those 
doubts have been judicially determined and removed, and for this 
purpose will stay the suit for a reasonable time with liberty to the 
plaintiff to bring such action, as he might be advised. to establish 
his title: Giffard v. Williams (7). The same principle has been 
adopted where the defendants set up conflicting titles between them- 
selves, while the title of the complainant was clear: Phelps v. 
Green (8). But where the Courts which exercise jurisdiction over 
partition matters are entrusted with more ample powers than a 
Court of Equity, no necessity exists for referring questions 
of title for trial by, some other tribunal This was pointed 
out by the Supreme Court of the United States in Parker v. 
Kane (9). Campbell, J. observed that it was not necessary to 
` take the opinion of a Court of Law or to stay proceedings in the 
partition suit until an action of law had been tried to determine the 
legal title, where the powers of the Courts of Law and of Equity 
were exercised by the same persons ; if between the parties to the 
action for partition, disputes exist as to their rights or interests in 
any respect, such disputes should be litigated and determined in 
such action. This view has been elaborated in later decisiong, one 
of which Baca v. Anaya (10), reviews the history of the law on the 


(1) 1848) a DeG, & Sm. 410. (2) (1848-49) 1 Mac & G- 467. 
(3) (1870) 18 W: R. 803. * (4) (1872) L. R. 14 Eq. 160. 
(5) (1854) 10 N. J. Eq. 280, (6) (1838) 6 Bana. 374. 


(7).(1870) L. R. 5 Ch. App. 546 (8! 3 Johnson (Ch). 306. 
(9) (1859) a2 Howard 1, 
(10) (1908) 14 N. M. 382; 94 Pac. 1017 ; 20 Am. Cas. 77. 
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subject ; see also Street v. Benner (1); Weston v. Stoddard (2) ; 


Griffith v. Griffith (3), Freeman on Co-tenancy, Ch. XXIV ; Knapp 
on Partition, p. 147. There is obviously much force in the observa- 
tion of Pope J. in Baca v: Anaya (4). “We are unable to see 
the hardship of a system which necessitates the settlement of all 
questions affecting a given piece of land in one suit, instead of 
remanding them to be settled by a series of suits. On the contrary, 
we deem it tending to that despatch and economy in'the settlement 
of legal differences which is the desideratum of jurisprudence. It is 
a modern response to the ancient appeal, Znrerest reipublicae ut sit 
Jinis litium.”* The essence ofthe matter is that the Court, which is 
one of general jurisdiction, administering both legal and equitable 
remedies, may determine issues of title, investigate disputes between 
different parties claiming the same share, and then proceed with the 
partition so as to dispose of the whole controversy between them. 
In truth, the limitations attending proceedings in partition are cons- 
tantly weakening, and the tendency to do full and complete justice 
to the parties in one action, is becoming irresistible ; see Judicature 
Act, 1873, section a4 (7) ; Gledhill v. Hunter (5) ; Waite v. Bing- 
ley (6) ; Mayfair v. Johnston (7). Some of the Courts of general 
jurisdiction in the United States have, indeed, gone so faras to 
hold that a person claiming to be interested in the entire premises 
by title paramount may intervene in a suit for partition. It is not 
necessdry for our present purpose to maintain this position ; for, 
apart from the question whether all persons having an interest in 
the land are proper parties, it is sufficient to hold that all persons 
who have an interest in the partition are proper parties, and matters 
in controversy amongst persons sO interested in the partition must 
be decided in the suit. We need not discuss whether an ‘adverse 
claimant, who has no community of interest with the parties to the 


. Suit, is in no view a co-tenant with them, but stands out on his own 


independent right and denies all right in his adversaries, can be 
drawn into a partition suit for decision of the question of title para- 
mount But, io any view, the principle appears to us to be un- 
doubtedly sound that where there is conflicting claim to share in the 
land under the same right under which partition is sought, the 
determination of the conflict is incidental to the partition and can- 

(1) (1884) 20 Fla. 714- . 

(2) (1893) 137 N. Y. x35 ; 20 L. R. A. 629 33 Am. St. Rep. 700. 

(3) (1910) 59 Fla. 512 ; a1 Am. Cas. 246; 15 Enc. Pl. & Pr. 777 (780). 

(4) (1908) 14 N. M. 382 ; 94 Pac. 1017 ; 20 Am. Cas. 77. 

It concerns the state that there be an end tolaw suits—Rep.] 


+ 
s (1889) 14 Ch. D. 492. (6) (1882) 21 Ch. D, 674. 
(7) (1894) 1 Ch. 508. 
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not be avoided before partition is directed. Such a case does not EIE 
fall within the category of claims utterly hostile where each demands 1922. 
not a share but the whole. Qus eed 


,Annapurna Debya 
Our conclusion is that the preliminary decree made by the v. 


Subordinate Judge without decision of the controverted title “to a fo E 
fourth share cannot be supported. The appeal must consequently Mookerjens 7 
be allowed, the preliminary decree set aside, and the case remanded 
to the Subordinate Judge to be retried in accordance with law, 
after determination of the question of the validity of the alleged 
‘adoption. The respondents must pay the appellant her costs in 
this Court. We assess the hearing fee at fifteen gold mohurs. -The 
costs in the Court below will be costs in the cause. 
Under section 13 of the Court-Fees Act we direct that the court- 
fees paid on the memorandum of appeal be returned to the. sappek 
lant. . < ; 


A. T, M. Appeal allowed :, Case remanded. -- sit ret 
Before Sir Nalini Ranjan Chatlerjea, Knight, Judge, bad. Afr. zx 
Justice Pearson. 
NIRODE BORONI DASI AND ANOTHER ` Cm. 
9. : ' 1922. 
à d 
MANINDRA NARAYAN CHANDRA AND OTIIERS.* January, 25, 26, 27. 


Limitation — Limitation Act (1X of 1908), Sch. I, Art. 114—Civil Proceduro 
Code (Act V of 1908), O. 21 R. 101—4pplicalion dismissed for default. 


An order dismissing an application under order721, rule 101 of the Code of 
Civil Procedure for default of prosecution, is not governed by article 11A of sche- 
dule I of the Limitation Act; hence a suit brought by the applicant against the 
execution purchaser more than a year after the dismissal of his application, is not 
barred : Kallar Singh v. Toril Mahton (1) and Sarala Subba Rau v. Kamsala 
Timm ayya (2) followed. Shagun Chand v. Musammat Shibat (3) and Chandi . 
Prosad v. Nand Kishore (4) distinguished. ! 


* Appeal from Appellate Decree No. 1678 of 1919, against the deeree of Babu 
Phonindra Mohan Chatterjee, Subordinate Judge, 2nd Court of Burdwan, dated 
the 14th May, 1919, reversing that df Babu Haripada Banerjee, Munsiff, 2nd 
Court, at Katwa, dated the 31st July, 1916. * 


(1) (1895) 1 C. W. N. 24. (2) (1907). I. L. R. 31 Mad. 5. 
(3) (1911) 10 I. C. 401 ; 8 A. L. J. R. 626. (4) (1913) 20 1. C. 369... 
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In cases coming under order 21 rule 98, or 99 or&o1, an order in order to be 
conclusive must be an order passed after investigation, The rigbt of suit is given 
by rule 103 only when there is any order made angler rule 98 or 99 or 101, and 
article 11A of schedule 1 of the Limitation Act merely provides for limitation 


-applicable to such suits, 


Appeal by the Plaintiffs. 

Suit for recovery of possession after establishment of right to the 
property in dispute. 

The material facts appear from the judgment. 

. Babus Sarat Chunder Roy Chowdhury and Haradhan Chatterjee 

for the Appellants. 

Babu Samatul Chandra Dutt for the Respondents. 

. C. A. Y. 

The judgment of the Court was as follows : . 


This appeal arises out of a suit for establishment of right to, and 


recovery of possession of, the property in dispute from which the : 


plaintiffs were dispossessed by the defendants Nos. 1 to 15 who pur- 
chased the property in execution of a decree which they obtained 
against one Baidya Nath Sircar. . l 
It appears that the defendants Nos. 1 to 15 took possession of 
the property in dispute through Court, and the plaintiffs applied to 


. the Court under order 21, rule 100. On the day ultimately fixed 


for the hearing of the case, namely, on the r4th February, 1914, 
neither the petitioners nor their pleader appeared and the petitipn 
was accordingly dismissed for default. 

The present suit was instituted on the 27th July, 1915, which was 
more than one year after the date of the said order. 

The question is whether the suit is barred by the provisions of 
article 11A of the Limitation Act (IX of 1908). 

The Court of first instance decided both the questions of title 
and limitation in favour of the plaintiff. The lower appellate Court 
has held that the suit is barred by limitation under article 1tA of 
the Limitation Act. 


TE NA aan ee cee 


Order 21, rule 97 deals with a case of obstruction .or resistance ‘ 


by any person, to a holder of & decree for the possession of immov- 


able property, or the purchaser of any such property sold in execu- : 


tion of a decree ; and sub-rule 2 of that rule lays down that the Court 
shall fix a date for investigating'the matter and rules 98 and 99 state 
wbat is to be done àccording to the result of the investigation. 

Rule roo deals with the case of any person other than the judg- 
ment-debtor who is dispossessed of immovable property by the 


x 
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ja - 
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. holder of a decree for “the possession of such propetty, or where 


such property has been sold in execution of a decree by the pur- 
chaser thereof. ' 

Sub-rule 2, rule roo lays down that the Court shall fix a day for 
investigating the matter and shall summon the party against whom 
the application is made to appear and answer the same. 

Rule ror provides that the Court if satisfied that the applicant 
was in possession of the property on his own account or on account 
of some person other than the judgment-debtor, shall direct that the 
applicant be put into possession of the property. 

Then comes rule 103 which provides that any party not being a 
judgment-debtor against whom an order is made under rule 98, rule 
99 or rule ror, may institute a suit to establish the right which he 
claims to the present possession of the property, but subject to the 
result of such suit (if any), the order shall be conclusive. 

There were similar provisions in Act XIV of 1882, section 332 
of which dealt with the case of dispossession of any person other 
than the judgment-debtor by the holder of a decree- for possession ; 
section 334 dealt with cases of obstruction to the purchasers of any 
immovable property by the judgment-debtor or any one on his be- 
half, and section 335 dealt with cases where the purchaser of any 
such property is resisted or obstructed by any person other than the 
judgment-debtor claiming in good faith a right to the present pos- 
session thereof, or where in delivering possession any such person is 
difpossessed. ' 

There is no doubt that upon an application being made to the 
Court under order 21, rule roo, the Court has to hold some sort of 
investigation as expressly laid down by sub-rule 2 of rule roo and 
rule 101. i 

In this case there was no investigation and the case was dis- 
missed for default. The question is whether under these circum- 
stances the special limitation contained in article 11A of the Limita- 
tion Act applies. 

The provisions of order 21, rules 97 to 103 are analogous to sec- 
tions 278 to 283 of the Civil Procedure Code, Act XIV of 1882, 
(corresponding to order 21, rulés 58 to 63 of the present Civil Pro- 


' cedure Code). Those sections relate to claims preferred to attach- 


ment of immovable property. 

' There have been numérous decisions on the question whether 
the one year’s limitation under article rr of the Limitation Act (Act 
XV of 1877) apply to cases where there has been no investigation of 
a claim, under section 278-or objections under section 332 or 335 
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Civil Procedure ‘Code. - (Act XIV of Mg:  The[decisions are not 
uniform. ` 

In the case of Sirdhari Lal v. Ambica Pefshad (1) in dealing 
with a case under settion 278 of Act XIV of 1882 the Judicial Com- 
mittee observed that the policy of the Act evidently is‘to secure the 
speedy settlement of questions of title, and pointed out that the 
Code does not prescribe the extent to which the investigation should 
go. That indicates that in their Lordships’ opinion (as the sections 
expressly laid down) there should be some investigation before the: 
order can be treated as conclusive. There are various other cases in- 
which it has been held that there must be some investigation by the 
Court before the order can be held to be conclusive and article rr 
of the Limitation Act may be applicable to the case, 

‘It is to be observed however with referénce to claim cases, that 
sections 278 to 282 provided for an investigation, and section 283, 
provided that “ The party against whom an order under section 280, 
281, or 282, is passed, may institute a suit to establish the right which: 
he claims to the property in disputé, but, subject to'the result of such - 
suit (if any), the order shall be conclusive.” But'the corresponding 
provision of present Code of Civil Procedüre' (Act V of 1908), viz., 


‘order 21, rule 63 provides that ' Where a claim or an objection is 


preferred, the party against whom an order is made may institute a 
suit to establish the right which he claims to the property in dispute, 
but, subject to the result of such suit, if any, the order. shall be con- 
clusive” It is to, be observed therefore that whereas in section 283 
of Act XIV of 1882 there was'express reference to sections 280, 281 
and 282 which dealt with investigation into a claim, order 21, rule 63 
does not make any mention of any specific rules under which orders 
in claim cases are passed. Upon these grounds, it has been held in 
some recent cases that there has been a change in the law and that 
the decisions under the old Code are no longer in force. 

In the case of Nagendra Lal Chowdhury v. Fani Bhusan Das 
(2) it was held that where an application had been dismissed with or : 
without investigation, a regular suit, if institutéd, must be -commen- 
ced within one year from the date of such order. - The learned - ' 
Judges held as follows: “All that is now nécessary is that a 
claim should be preferred under rule 58 and that there sHould be an - 
order either allowing or rejecting it. The party against whom the ; 
order is made, may 'then bring asuit in the language of .rule 63 
to establish the right which hé claims to the property in dispute.” 

a) (1888) L. R. 151. A. 123; 1. L. R. 15 Cale, gat; — 

©- (3) (1918): Jd Ee Regs Calo 785 5°23 C. We Ne 375. | 
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The same view has been taken in the case of Venkataratnam v. 
Ranganayakamma (1), where a Full Bench of the Madras High 
Court referring to the &eneral policy of the previous Code as ex- 
plained by the Judicial Committee in Sírd&ari Lal v. Ambica Per- 
shad (a) said that section 283 of the Codes of 1877 and 1882 only 
gave a right of suit to the party against whom an order had been 
passed under section 280, a81 or 282 and did not provide for the 
case when the Court under section 278 refused to investigate 
the claim on the ground that it had been designedly or unnecessarily 
delayed. In such cases, section 283 failed to provide for the speedy 
settlement of questions of title raised by the claim. The learned 
judges held that the intention of the legislature was to widen the 
scope of the rule in accordance with the general policy of this 
legislation as explained by the highest tribunal It may be men- 
tioned thst in the case before the Madras Full Bench, there was no 
order either allowing or rejecting the claim, and the Court directed 
that the allegations of the claimant would be notified to the bid- 
ders with the remark that she “did not take steps to have her claim 
inquired into during the last 10 months." < 

A similar view has also been taken in the case of Ponunsami 
Pillai v. Samu Ammal (3), where it is held that, “ the language of 


. article 11 in the new Act is more comprehensive than that of 


the previous Act and that has been construed in this Court as 
covering orders after full investigation as well as orders passed on 
defiult. * See also observations on the point in the case of Safin- 
dra Nath Banerji v. Shiva Prasad Rhakat (4). 

These decisions relate to claim cases and as stated above, they 
ate based upon the alteration in the wording of rule 63 order 21 
as compared with section 283 of the old Code. . 

So far as the provisions of rule 103 are concerned, there has 
been no change in the Civil Procedure Code as compared with 
sections 332 and 335 of the old Code. 

Sub-rule (2) of rule roo and rule ror (as also rules 97 to 99) 
expressly provide that the Court shall investigate the matter and 


. any order made under rule ror (or rule gg) must therefore be the 


result of such investigation. When, therefore, rule 103 lays down 
that any party not being a judgment-debtor against whom an order 
is made under rule 98, rule g9 or rule to may institute a suit to 
establish the right which he claims to the present possession of the 


(1) (1918) 1. L. R, 41 Mad. 985. (2) (1888] I. L. R. 15 Calc. 521 (525) 
(3) (1916) 31 Mad: L. J. 247. . 
(4) (1921) 26 C. W. N. 126 (127). 
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property but subject to the result of such suit (t any) the order 

shall be conclusive, it evidently contemplates an order passed after 
investigation as laid down in rules 97 to 99 or rules 100 and tor. 

The conclusiveness therefore attaches to an order made after 
investigation under those rules. The question has been considered 
with reference to section 335 of the old Code inthe case of Kunj 
Behari Laly Kandh Prashad Narain Singh (v), where the learned’ 
judges held that ‘ Tt is manifest from the language of the Code itself 
that the only order upon which the character of finality is impressed 


: is an order made upon inquiry" and that where there has been no 


investigation at all and no judicial determination and the Court 
without any enquiry - dismissed the application for default and 
withdrawn the proceeding, it is impossible to say that the order is of 
description contemplated by section 335, and they approved of the 
decision in the case of Sarat Chandra v. Tarini Prosad (a). 

We have been referred by the learned pleader for the respon 


, dent to the cases of Shagun Chand v. Musammat Shibdi (3) and 


Chandi Prosad v Nand Kishore (4) in support ofthe proposition 
that one year’s rule of limitation has been applied even in casés 
when there has been no investigation. But in the first case it 
appears that the pleader for the applicant’ appeared and stated that 
his client did not wish to adduce any evidence and the application 
was accordingly dismissed. In the second case, the pleaders, for 
both parties were present ; no evidence was adduced ; and the learned 
Judges held that the dismissal of the petition under those. circums- 
tances could not be tréated as dismissal for default of appearance. 
Neither of these cases therefore was dismissed for default. 

It is also contended that the principle upon which it has been. 


` held’ that the limitation of one year applies to orders passed 


in connection with claim cases, even where ‘there has been no 
investigation should also be applied to a case like the present. But 
as pointed out above, rule 63 does not refer to orders passed under 
rules 60, 61 or 62 of the Code under which the-orders are made, 
and it is upon that ground that the learned Judges in. Nagendra Lal 
Chowdhury v. Fani Bhusan Das (5), and some other cases referred 
to above, held that the law had been changed. ; 

So far as order | 21 rule 103 is concerned, there has been no change 
in a the law. That rule like section 33 5 of Act XIV of 1882 jii to 


EST (sn 6 C. L. J. 362. ‘ 

(2) (1907) 1. L. R. 34 Calc. 491 ; 11 C. W. N. 487. 

(3) (1911) 10 I. C. 401, 8 A. L, J. R. 626. 

(4) (1913) 20 I. C. 369. - (5) (1918) I. L. R. 45 Cale. 785. 


Vot. KAKU) j ` dion comi. n 


the previous rules, wiz., rules 98, 99 and 101 under which orders are 
to be made after investigation, The distinction appears to be a 
, narrow one, becauseeorders under the claim sections have also to be 
made after investigation. But having regard to the fact that although 
there was express reference to sections 280 to 282 in section 283 of 
Act XIV of 1882, there is no reference to those sections (cotres- 
ponding to rules 58 to 62) in rule 63, whereas in order 21, rule 103 
there is express reference to rules 98, 99 and ror under which the 
investigation is to be made, and having regard to the decisions re- 
ferred to above we are constrained to hold that in cases coming 
under order 21, rules 98, 99 or tror, an order in order to be conclu. 
sive must be an order passed after investigation. : 

The next question for consideration is what constitutes “ investi- 
gation,” and it is a question of some difficulty in some cases. 

As peinted out by the Judicial Committee (in connection with 
claim cases) in Sirdkari Lal v. Ambica Prasad (1), the Court does not 
lay “down to what extent the investigation should go. There seems 
to be a divergence of opinion as to what constitutes “ investigation.” 

In a number of cases, mostly relating to claim cases—where the 
claimant did not adduce evidence and the claim was dismissed, it was 
held that a suit brought more than a year after the date of the order 
was barred. Some of the decisions were based on the ground that, 

“where a party was allowed an opportunity of adducing evidence but 
failed to do so and there was an order rejecting the claim purporting 
to be made under section 281, there was investigation sufficient to 
bring the case under section 281. See Rahim Bux v. Abdul Kader 
(4) ; and the earlier cases of Gooroo Dass Roy v. Sona Monee Dassya 
(3) and Sreemopto Hajrah v. Syad Tajooddeen: (4). 


In some cases where the party was not even present as in Zi- ^ 


poora Soonduree Debia v. Ijjutoonvissa Khatoon (5) ; Gulab v. Mut- 
saddi Lal (6); Jugal Kishore v. Ambika Debi (7); (the last two 
cases being under the present Code), and ZacAmi Narain v. H. C. 
Martindell (8) (a case under the Rent Act XII of 1887), the same 
principle was applied. — ' 

On the other hand, in some other cases it was held that the limi- 
tation did not apply where the order was passed dismissing the case 
for default of appearance (see Kallar Singh v. Toril Makton (9) and 
Sarala Subba Rau v. Kamsala Timmayya (10). 


(1) (1888) L. R. 15 I. A. 123. , , (2) (1904) I. L. R. 32 Cale. 537. 
(3) (1873) 20 W. R. 345. (4) (1874) a1 W. R. 409. 

(5) (1875) 24 W. R. 411. (6) (919) I. L, R. 41 All. 623. 
(7) (1912) 16 C. W. N. 882. (8) (1897) I. L. R. t9 All. 253. 


(9) (1895) 1 C. W. N. 24. (10) (1907) I. L. R. 31 Mad. 5. 
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It is difficult to reconcile all these decision®. It may be said (as 
it was urged in some of the cases) that there is no reason why the 
limitation should apply where the party appests and is unable to, or 
does not, adduce evidence ; and that the limitation should not apply 
where the party takes care not to come to Court on the day fixed for 
hearing. But a distinction has been drawn in the Civil Procedure Code 
between a case where it is dismissed for default, and a case where the 
party appears and faila to adduce evidence and the case is in conse- 
quence dismissed in which event the dismissal is not one for default. 

It is pointed out on behalf of the respondent that article 11A of 
the Limitation Act does not refer to any section or rule of the Civil 
Procedure Code and is very general in its terms. It is accordingly 
contended that an order passed under rule 103 dismissing a case for 
default comes under article 114 of the Limitation Act. 

Article 11A refers to a suit by a person against whom an order 
has been made under the Code (among others) upon an applica- 
tion by a person dispossessed of immovable property in the deli- 
very of possession thereof to the decree-holder or purchaser. But 
although the article does not refer to any section, the order must be 
an order under order 21, rule 103. That rule expressly refers to 
rules 98, 99 and xor and these rules provide for investigation into a 
petition of objection. The right of suif is given by.rule 103 only 
when there is any order under rule 98, 99 or xor, and article 11A 
merely provides for limitation applicable to such suits. 

We do not think it satisfactory to hold that although the provi 
sions relating to claims and those relating to delivery of possession 
are similar in nature, different periods of limitation should be applied, 
but as already stated, having regard to the decisions under sections 
432 and 335 and to the fact that the language, of sections 332 and 
335 has been retained, in order az rule 63 has been altered from 
that of section 283 of Act XIV of 1882, we must hold that the 


` order dismissing the application under order 21, rule ror for default 


is not barred by the provisions of article 11A of the Limitation Act. 

The appeal must accordingly be allowed. 

"The decree of the lower appellate Court is set aside and that of 
the Court of first instance restored. We make no order as to costs 
of this Court and of the lower appellate Court which will be borne 
by each party. 

AT. M Pe Appeal allowed. 
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decision in Land Acquisition proceedings, if operates as res judicata. i 
The Land Acquisition Act contemplates two perfectly separate and distincl 

forms of procedure, one for fixing the amount of compensation described. as being 

an award (an appeal from that award or of any part of that award is given to’ the 

High Court under section 54 of the Act); and the other, for determining in case of 


dispute the relative tights of the persons entitled to the compensation money. 


In the case of an award, the Act provides for an appeal to the High Court ; 
there is no further appeal to the Judicial Committee. 


When once the award as to the amount has become final, all questions as to 
fixing of compensation are then at an end ; the duty of the Collector in case of dis- 
pute as to the relative rights of the persons together entitled to the money is to 
place the money under the control of the Court, and the partics then can proceed 
to litigate ia the ordinary way to determine what their right and title to the 
property may be. 

The award as constituted by the Land Acquisition Act is nothing but an award 
which states the area of the land, the compensation to be allowed and , the appor- 
fionment among the persons interested in the land of whose claims the Collector 
has information, meaning thereby people whoss intefests are not in dispute, but 
from the moment when.the sum has been deposited in Court under section 31(2) 
the functions of the award have ceased ; and all that is left is a dispute between 
interested people as to the extent of their interest. Such dispute forms no part 
of the award: Sreemati Trinayani Dassy v. Krishna Lal Dey and Others (1), 
and Balaram Bhramaratar Ray v. Sham Sunder Narendra (2) dissented from. 

A decision of a competent Court even in proceedings under the Land Acquisi- 
tion Act, will operate as res judicata and the same question cannot be re-opened 
in subsequent litigation as between the parties : Badar Bee v. Habib Merican 
Noordin (3) followed ; Rangoon Botatoung Company, Limited v. The Collector, 
Rangoon (4) distinguished. Hook v. Administrator-Genéral of Bengal (s). 
referred to. 

In the case of a gift of immovable property to a Hindu widow, it is possible 
by the use of words of sufficient amplitude to convey in the terms of the gift it- 


(1) (1910) 17 C. W. N. 935 Foot note. 

(3) (1896) I. L. R. 23 Calc. 526. 

(3) (1909) A. C. 625. 5 * ; . 
(4) (1912) L. R. 39 L A. 197 ; L L. R. 40 Cale. 21 ; 16 C. L- J. 2 45. 

(5) (1921) La R. 48 h A, 187 ; 33 C. L. J. 405. 
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self the fullest rights of ownership, including tbe power to alienate. The law on 
the construction of Hindu wills explained. Surajmani v. Rabi Nath Ojha (1)!; 
Bhaidas Shivadas v. Bat Gulab (2) and Sasiman Chowdhurain v. Aib Narayan 
(3) referred to. 


The principle which prevents the same case being twice litigated is of general 
application, and is not limited by the specific words of the Code In this respect : 
Hook v. Administrator General of Bengal (4). 


The importance of a judicial decision is not to be measured by the pecuniary 
value of the particular item In dispute. 


Appeal from a decree of the Madras High Court (Wallis C. J. 
and Seshagiri Ayyar J.) reversing a decree of the Additional Tem- 
porary Subordinate Judge of Tanjore. 


The appellants are the reversioners of one Bavaji Pandit. The 
respondents are the sister’s sons of one of the widows of the said 
Bavaji Pandit. The widow got the suit property undgr the will of 
her husband. In 1894 a piece of land forming a portion of the pro- 
perty got by the widow under the said will was acquired by the 
Government under the Land Acquisition Act. A question then 
arose as between the widow and the father of the appellants as to the 
character and extent of the estate taken by the widow under the will. 
The District Court held that the widow took an absolute estate but, 
on appeal, the High Court held that she took only a limited estate. 
There was no appeal from that decree. In 1916 the widow alienated 
the remaining property to the respondents by a will. After the death 
of the widow in 1916 the appellants instituted the present suit for 
possession of the property in the hands of the respondents. The 
trial Judge gave the appellants a decree but the High Court, on ap- 
peal, went into the question of construction of the will and dismis- 
sed the appellants’ claim, holding that the widow had an absolute 
and alienable estate. Hence the present appeal by the plaintiffs. 

De Gruyther, K. C., and Narasimkam for the Appellants: A. 
Hindu widow may have an absolute estate under her husband’s 
will: Surjamani v. Rabi Nath (1), and Bhaidas Shivdas v. Bat 
Gulab (a). There is along catena of cases in all the High Courts 
that a gift toa widow by the husband does not imply a heritable 
estate : Mayné's Hindu Law, Para. 664; Koonjbehari v. Premchand 
(5); Jamna v. Ramautar (6), and Caralapathi v. Cota Nommalwa- 
rich (7). 


(1) (1907) 
(2) (1921) 
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A widow can only glienate immovable property for a legal neces- 
sity. She cannot alienate immovable property without the consent 
of her husband. (Naraga, Colebrook’s Digest, Book V. p. 476). 


[Lord Buckmaster: The effect of Surajmoni v. Rabi Nath (1) 
is that if you have a gift to a woman in unqualified language she 
takes abso lutely unless there is something to cut it down.] d 


Independent of the recent decisions of the Board, the Bombay 
High Court held that even the use of the word “ Malik” would 
not give a woman powers of alienation: Motilal v. Advocate 
General of Bombay (2). 


. [Lord Buckmaster: I think that Surajmanni v. Rabi Nath (1) 
decides otherwise. Full ownership includes the power to alienate.] 


There are texts of Hindu Law that, in the case of a widow, even 
though she he given an absolute estate, she has no power of ali ena- 
tion unless conferred by express terms. A Hindu widow may have 
an estate of inheritance but she has no power of alienation. 


The question in issue was decided by the High Courton a pre- 
vious occasion in Land Acquisition proceedings. The High Court 
construed the will as conferring only a limited estate. It is not 
open to the High Court to gointo the question again as the prior 
decision operates as res judicata : Hook v. Administrator General of 


" Bengal (3). The widow could have appealed against that decree 


to this Board. Special leave was given in one case: Sri Braja- 
Risora v. Sri Kimdane (4). The principle of res judicata applies to 
the whole property and not merely to that portion. concerned in the 
Land Acquisition proceedings. Section 54. of the Land Acquisition 
Act applies only to appeals from the award. Other questions are 
tried and decided as in ordinary suits. . ` 


Dube for Respondent No. t.; Ameer Ali’s book takes the view 
that it is not ses judicata. ‘The effect of the English decisions is 
given in 2 Smith’s Leading Cases, 785. 

[Lord Buckmaster referred to Ram v. Madho (5).] 

The preamble to the Land Acquisition Aet clearly shows that 
the object of the Act was to determine the amount of compensation. 
Section's4 gives one appeal to the High Court and no more. 


(1) (1507) L. R. 35 1. A. 17; LL. R. 30 All. 84; 7 C. L. J. 131. 
(2) (1910) I. L. R. 45 Bom. 279. s 
. (3) (1921) L. R. 48 1. A. 187 ; 33 C. L. J. gos. o 
(4) (1899) I. L. R. 22 Mad. 431 ; L. R. 261. A. 66. 
(5) (1885) 1. L. R, 12 Cale, 484 ; L. R. 12 I. A. 188, 
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If there is a dispute as to apportionment, it bad to be referred to 
a civil Court. In this case we have no evidence as to what the 
dispute was. - The only papers filed here areghe judgment and the 
decree and we do not know whether the dispute arose so as to 
create an estoppel. 


[Lord Buckmaster: The judgment expressly refers to ss. 31 
and 32 of the Act]. - 


Those sections do not .necessarily mean that there shall bea 
judicial determination as to who is entitled. The judgment says 
that the District Judge is to pass an order under section, 32 ; we 
do, not know what order he passed. All proceedings under the 
Land Acquisition Act end in awards. It has been laid down that 
there is' no further appeal to this Board : Rangoon Botatoung Com- 
pany, Limited v. The Collector, Rangoon (x). A 


[Lord Buckmaster: This is not an award bul an adjudication 
as to title.] 


There was an application for special leave in proceedings under 
the Land Acquisition Act and the Board refused leave: Trinayani 
v. Krishna (2). A 


An adjudication forms part of thé award. Since the decision of 
Rangoon Botatoung Company, Limited v. The Collector, Rangoon (1), 
there has been no appeal to the Beard in Land Acquisition cases, 
Mahadevi v. Neelamani (3), is an express decision that it cannot, 
he ves judicata. That was no. doubt-a decision on section 39 of the 
Act of 1870 but on this point the present act of 1894 is identical. 
Ameer Alis Civil Procedure Code P. 103 lays down that having 
regard to the peculiar nature of Land Acquisition proceedings, the 
Courts have always held that there is no zes judicata. 


The Appellants were not called upon to reply. © 
l C. A. Y. 


The judgment of their Lordships was delivered by 


Lord Buekmaster:—On the 6th August, 1:858, Ramajee 
Bavajee Pandit, who died on the roth August, 1858, executed a 
deed of settlement of all his movable and immovable properties. 
It is prefaced by a statement that he had adopted Panchapikes, the 


(1) (1912) L- R. 39 I. A& 197 ; L L. R. 40 Calc. 21 ; 16 C. L. J. 245. 
(2) (19:0) 17 C. W. N. 935 Foot note. S 
(3) (1896) 1. L. R. 20. Mad. 269. 
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second son of Mabasubd Rajaram, and after various gifts and P. C. 
dispositions which are not material, it continued in these terms :— 1922. 
“ Qut of the remaiging property, after deducting the above, my > gp. Ep à 


adopted son, to whom I have given the name of Bavajee Pandit, 


v. 
A. N. S. Rama- 
shall be entitled to and enjoy half of the property. Out of the chandra. m. 
remaining half of the property these two persons, namely, (my) Pe MT 
senior wife Sowbhagiavathy Kamatchi and junior wife Sowbhagia- — 


vathy Thulja shall také half and half.” 

In 1894 one acre and 74 cent. of the land so given, and then in 
the possession of Thulja Boyee, was acquired by the Government. 
The usual proceedings for determining the amount of compensation 
appear to have taken place, and no dispute arose as to the award, 
buta question did arise as between Ramajee Bavajee Pandit, the 
adopted son, and the widow as to the character and extent of the 
estate thah she took under the will If she took absolutely, the 
money could be divided forthwith ; but if she took a limited interest, 
her share would have to be invested. It was consequently neces- 
sary that this dispute should be determined in order that the 

‘compensation monies should be properly dealt with. Section 31, 
sub-section 2. of the Land Acquisition Act, 1894, expressly contem- 
plates this position, for after referring in sub-section I to the pay- 
ment of the compensation by the Collector to the persons interested, 
sub-section 2 provides that “If there be no person competent to 
alienate the land, or if there be any dispute as to the title to receive 
the compensation or as to the apportionment of it, the Collector ` 
shall deposit the amount of the compensation in the Court to which 
a reference under section 18 would be submitted." Section 18 
does not define the Court ; this is done by section 3, sub-section 
D, which provides that a Court means a principal civil Court of 
original jurisdiction, unless a special judicial officer within specified 
limits has been appointed to perform the functions of the Court 
under the Act. Section 32 further provides that when money has 
been deposited in Court under sub-section 2 of section 31, and it 
appears that the land whereof the same was awarded belonged to 

“any person who had no power to: alienate, the Court shall order the 
money to be invested as therein mentioned. Now the dispute bet- 
ween Bavajee and the widow was plain upon the face of the docu- 
ment, It depended upon whether the deed had conferred an 
absolute heritable and alienable estate upon the widow, or whether 
she took either a limited Hindu widow's estate or a heritable estate 
which she was incapable of alienating. What the actual proceed 
ings were that ensued between them is not plain, but they must 
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have come before the District Court of Tanjoge, for the grounds 
of appenl from the order of that Court are before their Lordships, 
and from these it appears that the District Judges had held that the 
widow had an absolute estate. From this decision. Bavajee brought 
the appeal to the High Court of Judicature at Madras. ` Judgment 
was delivered by the High Court on the rath July, 1897, by Sir 
Arthur Collins, C. J., and Mr. Justice Shephard. Their judgment 
is short, and, as it throws considerable light upon the whole pro- 
ceedings, it' is ‘desirable that it should be reproduced in full. It 
is as follows — s 

“The first question is what estate the widow Thulja Boyee took 
under the gift of 1858. We cannot agree with the District Judge 
that the law is unsettled on the question of such gifts. There being 
no indication of intention to give a large estate, we must assume that 
the husband intended that a widow’s estate only-should pags. This 
being so it is quite clear that sections 31 and 32 of the Act apply. 
The order must be set aside as- the parties are not agreed as to the 
mode in which the money should be invested. l 

“We must direct the District Judge to pass order under the 
provisions of section 32. Each ‘party to bear his own costs of this 
appeal, ” 

On the roth June, 1911, and again on the rrth January, 1916, 
Thulja Boyee executed wills and bequeathed all her movable and 
immovable properties to the first respondent ; she died on the 2nd 


- April, 1916. The adopted son, Bavajee Ramajee Pandit, also died at , 


a date subsequent to the decision of the High Court, but the exact 
time is not stated, nor is it material, and the present appellant 
and his brother Jéevanna Rao, now deceased, were his two sons, 
On'the rath July, 1916, they instituted the suit out of -which 
these proceedings ‚have arisen against the claimants under 
Thulja’s will, alleging that she had only a limited estate under 
the deed of settlement, and that she had no power to’ dispose of 
the properties by will. “The learned Subordinate -Judge decided 


“in their favour, but this decision was reversed by the High Court, 


from whose decree the present appeal has been brought. Both the 
judgments of the Subordinate Judge and the High Court depended 
upon the true effect of the deed of settlement, but for reasons 
which their Lordships will shortly explain, they do not think that 
this question was open to either of the Courts. 

Their Lordships do not, therefore, propose to embark upon the 
consideration of what the effect of the deed of gift in favour ‘of 
Thulja Boyee'might be correctly determined to be, but as some 
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misapprehension appears to exist as to the effect of certain decisions 
of the Board, and notably one in Mussammat Surajmani and Others 
v. Rabi Nath Ojka and another (1) their Lordships think it. desir- 
able to remove this doubt, lest error should creep into the adminis- 


tration of law in India with regard to the rights of a Hindu widow. | 


Inthe case referred to, when originally heard before the High Court 
it had been stated that under the Hindu law in the case of a gift of 
immovable property to a Hindu widow, she had no power to 
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alienate unless such power was expressly conferred. The decision , 


: of this Board did no more than establish that that proposition was 

not accurate, and that it was possible by the use of words of suffi- 
: cient amplitude to convey in the terms of the gift itself the fullest 
rights of ownership, including of course, the power to alienate, 
which the High Court had thought required to be added by express 
declaration. In that case it is true that. there is some comparison 
drawn between the gift to a widow and a gift to a person not under 
disability, but that was not the foundation of the decision, which 
depended entirely upon the wide meaning attributed to the words in 
which the gift to the widow was clothed. More recent decisions of 
this Board in Mussammat Sasiman Chowdhurain and Others v. Shib 
Narayan Chowdhury and Others (2) and Bhaidas Shivdas v. Bai 
Gulab and Another, (3), do nothing but repeat this same proposition 
in other words. The importance of preventing confusion due to the 
contrasting of different phrases used in distinct cases to express the 
same idea has led their Lordships to make this explanation, but the 
points argued as to the effect of the gift in the present case are not 
now open to consideration, for in their Lordships’ opinion the deci- 
sion given on'the 13th July, 1897, by the High Court at Madras is 
a clear and complete determination as between thé’ parties to that 
suit and those claiming under them, which the present litigants 
cannot dispute. 


It is urged on behalf of the respondents that the judgment can- 
not be so regarded because it arose out of proceedings under the 
Land Acquisition Act, 1894, and for the purpose of their arguments 
they rely upon the case of Rangoon Botatoung Company, Limited v. 
The Collector, Rangoon (4). There appears to be some misapprehen- 
sion in the Courts in India as to the effect of this authority which it 
is desirable should be removed. Under the Land Acquisition Act 
there are two perfectly seperate and distinct forms of procedure 


(1) (1907) L. R. 35 I. A. 17; 7 C. L- i314 
(2) (19231) L. R. 49 1. A. 25 ; 35 C. L. Jo 427. 
(3) (1921) L, R. 49 I. A. 1 3.35 C. L. Je 314- 
(4) (1912)'L. R. 39 I. A. 197, 16 C. L, J. 245. 
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contemplated. The first is that necessary for fixing the amount of 
the compenstion ‘and this is described as being an award. By 
section 54 an appeal from that award or of,any part of the award 
is given to the High Court. The case, of Rangoon Batatoung Com- 
pany, Limited v. The Collector, Rangoon (1) decided that in those 
circumstances the appeal so given was the only one open to the 
parties, and that even if appealed against, the award still retained, 
its characteristics and was incapable of further appeal. The argu- 
ment which succeeded in that case emphasizes the distinction bet- 
ween an award and decree, and the judgment mentions this in terms 
by stating that the appellants, although admitted to the High Court 
could not have the right to carry an award made under an arbi- 
tration as to the value of land taken for public purposes up to this 
Board asifit were a decree of the High Court made in course of 
its original jurisdiction. The manifest inconvenience that would 
attend any such proceeding is also pointed out, but neither this 
judgment nor any other judgment of this Board affects the question 
of an appeal on the totally different proceedings that arise when 
there is a dispute as between the persons claiming compensation 
involving, as it does in this case, a difficult question of title When | 
once the award as to the amount has become final, all questions as 
to fixing of compensation are then atan end; the duty of the 
Collector in case of dispute as to the relative rights of the persons 
together entitled to the money is # place the money under the con- 
trol of the Court, and the parties then can proceed to litigate‘in the 
ordinary way to determine what their right and title to the property 
may be. That is exactly what occurred in the present case. How 
the proceedings were commenced is a matter that is not material 
provided that they were instituted in the manner that gave the Court 
jurisdiction, for they ended in a decree made by the High Court 
and appealable to this Board. It is true that in the case of Sreemati 
Trinayani Dassy v. Krishna Lal Dey and Others (2), following an 


- earlier case, Balaram Bhramaratar Ray v. Sham Sunder Naren- 


dra, (3), it was decided that an order under section 32 may appro- 
priately be deemed as an integral part of the award made by the 


"Court, but their Lordships regard this as a misapprehension as to 


the meaning of the award. The award as constituted by statute is 
nothing but an award which states the area of the land, the cqm- 
pensation to be allowed and the Apportionment among the persons 
interested in the land of whose claims the Collector has information, 
meaning thereby people whose interests are not in dispute, but from 


(1) (1912) L. R. 39 I. A. 197 ; 16 C. L. ] 245. * 
(2) (1910) 17 C. W. N. 935 Foot note. (3) (1896) 1. L. R. 23 Cale, 326. 
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the moment when thg sum has been deposited in Court under section P. C. 


31 (2) the functions of the award have ceased ; and all that is left is 1922. 
a dispute between énterested people as to the extentof their + p Ranachandra 


interest. Such dispute forms no part of the award, and it would v 

. 5 À. N. S. Rama- 
indeed be strange ifa controversy between two people as to the 

nature of their respective interests in a piece of land should enjoy Puis 


certain rights of appeal which would be wholly taken away when the m 
piece of land was represented by a sum of money paid into Court. 
There has in the present case been a clear decision upon the very 
point nowin dispute which cannot be reopened. The High Court ap- 
pear only to have regarded the matter as concluded to the extent of 
the compensation money but that is not the true view of what occurr- 
ed, for as pointed out in Badar Bee v. Habib Mericcan Noordin (1), 
it is not competent for the Court, in the case of the same question 
arising befween the same parties, to review a previous decision, no 
longer open to appeal, given by another Court having jurisdiction 
to try the second case. If the decision was wrong, it ought to have 
“been appealed from in due time. Nor in such circumstances can the 
interested parties be heard to say that the value of the subject-matter 
on which the former decision was pronounced was comparatively 
so trifling that it was not worth their while to appeal from it. If 
such a plea were admissible, there would be no finality in litigation. 
The importance of a judicial decision is not to be measured by the 
pecuniary value ofthe particular item in dispute. It has been 
suggested that the decision was not in a former suit, but whether 
"this were so or not makes no difference, for it has been recently 
pointed out by this Board in Hook v. Administrator of Bengal (2), 
that the principle which prevents the same case being twice litigated 
is of general application, and is not limited by the specific words of 
the Code in this respect. "Their Lordships will therefore humbly 
advise His Majesty that the decree appealed from be reversed, and 
the decree of the Subordinate Judge restored with.costs here and in 
the Courts below. 


Douglas Grant : Solicitor for Appellants : 
Barrow Rogers and Nevill Solicitors for Respondents. 
K. V. L. N. Appeal alleed, 


(1) (190,) A. C. 623. 
(2) (1921) L. R. 48 1. A. 187 ; 33 C, L, j. 405: 
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eee [O58 APPEAL FROM THE HIGH COURT OF JuDicATURE ' 
3215, 7 AT ALLAHABAD], 
Decembar, 6, 8. Benami—Registered partition deed—co sharers—Burden of proof—Limitation 
and adverse possession—Limitation Act UX of 1908), Sch. I) Arts. 141, 144. 
"The burden of proving that the grant of a one-third share to the appellant by 
a registered partition deed was benami for anot"e: Sharer, lies on the person 
alleging it; 

To prove dispossession and adverse possession against such persons clothed 
with ‘all the insignia of beneficial ownership, very strong and reliable evidence 
should be required. Limitation against a co-sharer does not begin to run until 
his title is openly denied. 

^ Appeal froma decree of the Allahabad High Court (C. J. and 

Rafique J) dated the roth November, 1915, reversing a decree of 
tbe Additional Subordinate Judge of Cawnpore, dated the 30th 
April, 1913. 

The appellant instituted the present suit for declaration of bis 
title and for possession, if the ‘Court thought that he was not in pos- 
session. The trial Judge decreed his claim but the High Court 

^ dismissed his suit on the ground that he failed to prove satisfactorily 
aa ‘that he was in receipt of rents or profits within twelve years prior to 
suit. Hence the present appeal by the plaintiff. 

The facts tire fully set out in the judgment of the Judicial Com- 
mittee, 


Narasimkam for the Appellant :—The appellant bases his title 
upon the registered partition deed of 1889. In pursuance of that 
deed, ‘the appellaht's name was entered in the revenue registers on 

the joint application of all the parties to the deed. This entry was 
continued and not challenged till 1904 when the respondent applied 
to have the appellant's name struck out from the revenue registers. 
. The-ground alleged was that the appellant’s name was entered in 
the partition deed of 1889 -benami for Panah Ali Khan through 
whom the respondent claims the property. The plea that the ap- 
pellant never received rents nor profits of the property in dispute i is 
opposed to the several statements of Panah Ali himself before 1904 
and the accounts produced in the case. These accounts show that 
the agents of Panah Ali and the seven wren ived moneys to both 


, 
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of them on account of the collections from the suit ' properties and 


they were admittedly signed by Panah Ali and the ‘appéllant. No. 


adverse possession wag set up before 1904 and the suit was instituted 


in 1911. According to the partition deed of 1889, the appellant ` was 


entitled to a one-third share and his name continyes on the revenue 


registers for such share to the present time. The onus of proving 


that the appellant was only a Zemamidar is on ‘the respondent : 

Hardat Singh v.-Gurumukh Singh (1). . There was no proof at all. 
The High Court's judgment is difficult to follow. It seems~to have 
been based on the supposition that the transaction of 1889 must 


have been of a benami character. That is clearly wrong. . The rea- 


son given by the respondent and Panah Ali before him, to have the 
appellant's name entered in the partition deed, was that Panah want- 
ed to defraud his brothers and geta larger share for himself. But 
Panah even after the death of his brothers admitted that the ap- 
pellant was his co-sharer. 

Dunne, K. C. (Dube, with him) for the Respondent ~The High 
Court had not gone into the ‘material point. , Our case is that the 
appellant had no title whatever and that he was only a Jenamidar for 
Panah. He was nevera co-sharer. The trial Court held against us 
on this point. The High Court had not found upon it. It had not 
gohe into the question whether the transaction evidenced by the 
partition deed was real or not. The fact that the appellant was 
never paid rents or ponp is strong evidence, that he was not | a co- 
sharer. 

. [Lord Buckmaster: You cannot prove the benami nature of the 
transaction without asking us to accept the reason given by. your 
client, that he was committing a fraud]. 


The appellant was not called upon to reply. - - 
C. A. V. 
The judgment of their Lordships was delivered by i 
Lord’ Atkinson: This is an appeal from a judgment and 
.decree, dated thé roth November, r9r5, of the High Court of 
Judicature at Allahabad, which reversed a judgment and decree, 
dated the 3oth April, 1913, of the Additional Subordinate Judge of 
Cawnpore. 
. The action out of which the appeal has arisen was an ejectment 
brought by Arab Ali Khan, the appellant, to recover possession of 
certain property, described in a,list attached to the plaint. The 
defendants filed separate written statemenfs in the usual course. 
In additión to denying the plaintiff's claim, they. pleaded (1 | that 
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the transaction embodied in a certain partition deed, dated the 
13th March, 1889, was, on the part of his grand uncle Penah 
Ali Khan, a benami transaction ; (2) that 4t was never acted 


‘upon or given effect to, and was void ; and (3) that the plaintiff 


never had possession of the property in dispute and that his 
claim was barred by limitation and adverse possession. Several 
issues were framed upon these pleadings by the Additional Subor- 
dinate Judge of Cawnpore. Of these the two following are the 
most material for the. purposes of this appeal: (1) Whether the 
taksimnama, dated the 13th March, 1889, was an agreement by 
way of family settlement and was enforced ; (2) the compound issue 


‘whether or not the plaintiff was in possession of the property sued 


for within twelye years prior to the institution of the suit, whether 
the defendant and his predecessors have been in adverse possession 
of it for more than twelve years, and whether or not the suit is 
barred by limitation. 

On the first issue this learned Judge found that— 

** The partition deed of the 13th March, 1889, was an agree- 
ment fer consideration and was entered into by way of a family 
arrangement, and that it was substantially enforced by the parties 
thereto although the oral will of Ummed Ali Khan mentioned in 
the deed might never have existed or was never made.” 

On the second issue he found in favour of the plaintiff that his 
suit was not barred by him, and a decree for possession of all the 
properties mentioned in the list B, annexed to the plaint, with the 
exception of one Chitaura, and as ‘to another, Gurwal, he gave the 
plaintiff a decree for a 4-annas share. On appeal to the High 
Court of Judicature at Allahabad, the learned Chief Justice and the 
Hon. Muhammad Rafique Judge thereof held, apparently, that 
the deed of the 13th March, 1889, had been acted upon and was 
a valid instrument, but reversed the decree of the Subordinate 
Judge on the ground, as stated in their judgment, that it had been 
shown to their satisfaction that the plaintiff had never received 
any of the rents or profits of the land sought to be recovered, . but 
that these were always received by Pannah Ali Khan for his own 
use and benefit. They therefore allowed the appeal, set aside the 
decree of the Court below, and dismissed the plaintiff's suit with 
costs in both Courts. 

Tt is not very clear to their Léidships whether the learned 
Judges of the High Couft meant to hold that the transaction carried 
out by the deed of the 13th March, 1889, was as between Panah 
Ali Khan and Arab Ali Khan a mere benami transaction, Arab 
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Ali Khan being the benamidar ; or whether the plaintiffs right to 
recover the property in suit, even if he were the absolute 
owner of it under this fartition deed, owing to the non-receipt of 
the rent and profits of it, barred by limitation. ' 

From the following passage in their judgment their Lordships 
are inclined to think that they took the latter view :— : 

“The defence cannot claim that the deed was never acted 
upon at all. It undoubtedly was acted upon fully with regard to 
Fazal Ali Khan and Madad Ali Khan two of the brothers of 
Ummed Ali Khan. It was acted also in respect of the plaintiff 
Arab Ali Khan to this extent, that mutation of names was 
made in his. favour in accordance with its terms, We 
think that this case should be decided in the plaintiffs favour 
if we can find on the evidence that he was in receipt of the rents 
and profits either directly or through Panah Ali Khan. On the 
other hand, we think that the plaintiffs suit should be dismissed if 
we come to the conclusion that he never received these rents and 
profits but they were always received by Panah Ali Khan for his 
own use and benefit. It is not pretended that Panah Ali Khan 
stood in loro Parentis to Arab Ali Khan. They may no doubt have 
been (and there is reason for believing that they were) on friendly 
terms, In fact the case of Panah Ali Khan was that Arab Ali 
Khan had agreed to lend his name with a view to Panah Ali Khan 
getting a larger share in the estate of Ummed Ali Khan than he 
would have got under the Muhammadan Law, But Arab Ali Khan 
did not live with his uncle Panah Ali Khan. In his evidence he 
stated that he had lived with his ‘mother’ father and grandfather.’ 
He also said that after the death of Ummed Ali Khan his business 
was done by Panah Ali Khan and Fazal Ali Khan. We mentioh 
this because if we had found that Arab Ali Khan lived more or less 
jointly «ith Panah Ali Khan, the receipt of the rents and profits by 
Panah Ali Khan might be said to be the receipt thereof for himselt 
and Arab Ali: Khan, This, however, is not the plaintiff's case.” 

With all respect to the learned Judges of the High Court, their 
Lordships are unable to concur with them in thinking that the 
evidence, when carefully examined, established either that Arab 
Ali Khan was by the deed of the 13th March, 1889, constituted in 
‘respect of the property in suit merely the benamidar of Panah Ali 
Khan, or that his right as plaintiff in this ejectment to recover that 
property was barred by limitation. The relation in which the par- 
ties to this deed stood to each other isshown by the following 
pedigreo — 
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Ummed Ali Khang the eldest son of Wali Baksh Khan, died 
childless on the 26th February, 188, leaving his three brothers 
him surviving Aulya Begam, his sister, the grandmother of Arab Ali 
Khan, predeceased her brother, Ummed Ali Khan. The plaintiff 
was consequently not one of the heirs of the latter. 


On the rth January, 1889, the three brothers, Panah Ali Khan, 
Fazal Ali Khan and Madad Ali Khan executed an agreement by 
which they granted a maintenance allowance to one, Najaf Ali Khan 
and his heirs, and charged the property left by Ummed* Ali Khan 
deceased with the payment of this maintenance allowance. On the 
13th March 1889, the same three brothers and Arab Ali Khan 
executed the deed of partition by which they divided amongst them 
this same property, a 4-annas share in Mausa Mandauli part thereof 
being allotted to, Aarab Ali Khan. 


This is the property in suit. 


‘It is not suggested on behalf of any person interested that 


Ummed Ali Khan deceased ever made a written will in favour of 
Arab Ali Khan but with a view possibly of gaining priority over 
the charge upon the property of the deceased jmposed by the deed 
of the 11th January, 1889, it has been stoutly and persistently con- 
tended by Arab Ali Khan, and apparently by the brothers of the 
deceaséd that the latter made an oral will whereby he, amongst other 
things, devised to Arab Ali Khan the property in suit. The deed 
Of partition of the 13th March 1889, purports to be made to carry 
out this oral will, but in neither this case nor in the several other 
suits referred to in this case has this story as to the making 
of an oral will been accepted Several schedules, styled “ Speci- 
fications,” are attached to the partition deed of the 13th March 
1889. One of them deals with the enumerated annas ot Mausa 
Mandauli, with Gadhiwa Majhawan, permanent and fluctuating, of 
Ummed Ali Khan, all situate in Pargana Ekdala, district of Fateh- 
pur, with Paharpur Mahal Ummed Ali Khan Chak Teni, 
situated in Pargana  Hatgaon ,Khas  Manpatti Adhar Singh, 
Taraf Dorawar Singh Ladhaura and Khairi Rawat, all in Par- 


gana Hatgaon, and with Sichauli Paragana, district Fatehpur . 


and Ranipur Pargana Dhata, District Fatehpur. These names be- 
come matters of importance in dealing with the accounts of income 
and expenditure for the year, 1893, which have been given in 
evidence. The Government revenue of them is-- stated to be 
Rs, 2,182, 4.0. 


This schedule is headed thus ; 


bend 
Arab Ali 
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‘“ Specification of the property which shall remain in proprietary 
possession of Fazal Ali Khan, Panah Ali Khan and Arab Ali Khan, 
alias Ehsan Ali Khan without the participatign of Madad Ali Khan, 
who shall have nothing do with it.” 

Another schedule, dealing with property, the Government valua- 
tion of which is stated to be Rs. 1,944, is headed thus : 

* Specification of the property which shall remain exclusively in : 
proprietary possession of Msc Ali Khan, and with which Fazal 
Ali shall have no concern.” 


A third, dealing with: property the Government valuation of 
which is valued at Rs. 439. 13.0 is headed thus :— 

Specification of the property which shall remain in proprietary 
possession of Fazal Ali Khan without the participation (of any per- 
son) and with which Madad Ali Khan, Panah Ali Khan and Arab 


' Khan alias Ehsan Ali Khan shall have no concern. Titis property 


was given to Fazal Ali Khan by Madad Ali Khan in his lifetime," 


The parties interested in this transaction treated it in a most 
business-like way. In April, 1889, these three co-sharers presented 
a petition to the Assistant Collector of the District of Fatehpur, re- 
citing that an order for the entry -of the names of the petitioners, 
and of Madad Ali Khan, in place of the name of Ummed Ali Khan, 
bad in the year then current been passed in respect of the village 
named in the title, i.e Mandauli permanent Mahal Ummed Ali 
Khan Pargana Ekdala, that the mutual dispute had been settled 
under a compromise dated the 13th March, 1889 ; that the share of 
Madad Ali Khan had not been maintained in respect of this village 
and other villages with the exception of certain villages named there- 
after ; that only the three petitioners were in possession ; and that 
therefore the application was presented. It is then prayed that the 
names of these petitioners might be entered in equal shares, and the 
name of Madad Ali Khan struck out. There is then added the 
note. “The Deed of Compromise is filed with the record ofthe _ 
case relating to Mausa Mandauli.” The names of the three peti- 
tioners are then given, and they are described as Zemindars .in pos- 
session of the village. A blank is left for the name of the village be- 
cause, presumably, it has been already stated. 


On the 4th May, 1889, the Assistant Collector, made an order on 
this petition by which after reciting amongst other things that 
Madad Ali Khan, Fazal Ali Khan, Panah Ali Khan and Arab Ali 
Khan had been summoned through the Collector of the Allahabad 
District for the 26th April, 1889 ; that accordingly Panah Ali Khan, 
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for himself and on behalf of Fazal Ali Khan, and Ghazi Bakhsh, 
general attorney of Arab Ali Khan, Karim Bakhsb, general attor- 
ney of Madad Ali Khan, presented themselves and stated tbat 
Madad Ali Khan was no longer in possessiun of the property named, 
“that Fazal Ali Khan, Panah Ali Khan, and Arab Ali Khan were in 
possession of the property in equal shares, and that the names of 
-these persons should be entered according to 'possession and the 
deed of partition ; that none ofthe parties produced witnesses in 
proof of possession, but that it appeared from the registered docu- 
ment that possession had been delivered ; that the term of notice 
had expired and no one had taken objection ; and further,reciting 
that the Assistant Collector was of opinion that according to the 
partition deed the name of Madad Ali Khan should be expunged 
and the names of Fazal Ali Khan, Panah Ali Khan, and Arab Ali 
Khan should be entered up, against the aforesaid property, and that 
the record of the case should be sent to the pargana officer for proper 
orders. On the a3rd June, 1889, an order was made'by the Assis- 
tant Collector directing the mutation to be effected. _ 

Thus by the pronouncement of the three surviving brothers of 
Ummed Ali Khan deceased, Fazal Ali Khan, Panah Ali Khan, and 
Arab Ali Khan, were by these proceedings based upon the deed of 
the 13th March, 1889, treated as and represented to be the absolute 
‘duly registered-owners in equal shates in possession of this Mausa 
Mandauli In the judgment of the Subordinate Judge at page 418 
the following passage is to be found :—. 

, “It is conceded in argument, and cannot of course be denied, 
that so far as the three brothers of Ummed Alt Khan, namely, Fazal 
Ali Khan, Panah Ali Khan, and Madad Ali Khan, were concerned, 
the deed in question was a family settlement and was carried into 
effect, each brother taking possession of the property allotted to him 
under the deed." . 

On the 2oth June, 1889, Fazal Ali Khan and Arab Ali Khan 
executed a power of attorney appointing ,one Lala Har Pershad, 
their attorney. to, amongst other things, grant leases to their tenants 
in respect of their zemindari property, make collections in and 
manage the same. In this document, which was duly registered by 
the Special Sub-Registrar of Allahabad on the zoth June, 1889, 
Fazal Ali Khan and Arab Ali Khan are described as zemindars of 
villages in the district of Fatehpur, in Cawnpur, and Allahabad, 
while in‘the deposition of Panah Ali Khan, dated the z4th July, 
1891, made in a suitsinstituted by him against Shirin Begam, he 

distinctly states that, “ Ahsan Ali Khan (which is another name for 
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Arab Ali Khan) is my co-sharer. My brother bas given him a 4-annas 
share." There is no suggestion in this deposition of Arab Ali Khan's 
being merely his benamidar in respect of this 4-annas share or amy 
other share. 


In the khewats of this Mausa Mandauli for the concluding por- 
tion of the year 1889 Fazal Ali Khan, Panah Ali Khan, and Arab Ali 
Khan are stated to be sharers in equal shares of the Mausa, In the 
column for remarks the dealings with the Mausa are set out in detail. 
It is stated that by order of the a3rd March, 1889, the name of 
Ummed Ali Khan deceased was struck out and the names of Madad 
Ali Khan, Fazal Ali Khan, Panah Ali Khan, and Arab Ali Khan 
were entered in equal shares by right of inheritance, and that by and 
under the second order, dated the 8th May, 1889, the name of 
Madad Ali Khan was struck off and the, names of Panah Ali Khan, 
Fazal Ali Khan, and Arab Ali Khan were entered in equal shares 
according to mutual agreement, These are official documents, and 


_ weight must be given to them, at all events as to the reputed rights 


and interests of Arab Ali Khan in this: Mausa. 


In the judgment, delivered on the 13th July, 1906, of the Addi- 
tional Commissioner of Mlahabad on the application of Mahmud 
Ali Khan to have the name of Arab Ali Khan removed from the 


: khewat in respect of his 5 annas and 4 pies of this Mausa, he states 


that Panah Ali Khan was then alive, and actually played the part of 
head of the family ; that Fazal Ali Khan was dead, leaving a widow, 
who had remarried ; that Madad Ali Khan was also dead, and had 
left a son, the applicant, who was a minor, Panah Ali Khan being 


„his guardian ; and that until the suit in which judgment was given 


in September, 1904— i.e. for a period of sixteen years—the legality 
and genuineness of Arab Ali Khan’s title was never doubted or im- 
pugned by any of the parties. concerned; and that Arab Ali Khan 
during all that time was recorded asa 5-annas 4-pies sharer, and that 
his title to be so recorded was néver contested tillthe 4th Septem- 
ber, rgo4. The Additional Commissioner then proceeds to ex- 
plain how Arab Ali Khan, being thus attacked, caused, on the 25th. 
October, 1904, asa counter move, a suit against Panah Ali Khan, 
Sayed Karamat Husain the lambardar, Shirin Begam (the widow of 
Fazal Ali Khan) and Bakhsh Begum (the latter woman's second hus- 
band), to recover the sum of Rs, 377-14, the rents and profits of 
his share in Mausa Mandauli; that this lambardar had purchased 
from Panah Ali Khan on the 3oth November, 1895, the latter's 
share of 5 annas 4 pies in the Mausa ; that the purchaser then be- 
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came lambardar ; while Panah Ali Khan was no longer recorded as 
co sharer in the Mausa. 

This suit of Arabe Ali Khan's was dismissed not at all on the 
ground that he was not the beneficial owner of his share of 5 annas 
and 4 pies in the Mausa Mandauli, but because the lambardar 
proved that he had always paid the rents and profits of the Matisa 
to Panah Ali Khan with fhe consent of Arab Ali Khan himself, and 
that therefore he could not be required to pay these sums twice 
over. Arab Ali Khan in this suit made a deposition in which he 
stated that after the death of Ummed Ali Khan, Panah “Ali Khan 
was managing member of the family and was appointed lambardar ; 
that he continued to make collections, and paid him, Arab, the pro- 
fits of his share, until September, 1904 ; that he did not remember 
if he ever got the profits of this very property in dispute (ře. the 
5-annas pies shares of Mandauli) from Panah Ali Khan, because 
he used to receive profits collectively. He received profits for the 
last time eight or nine months later, that is to say, May, 19os. This 
isa most important statement having regard to the accounts to 
which attention will be drawn presently. It will be observed 
that Panah Ali Khan took no steps to have Arab Ali Khan declared 
his benamidar for the 5-annas 4-pies share, to which the latter claim- 
ed to be entitled. He submitted to have his name removed from 
the register as one of the co-sharers, although, as he subsequently 
contended, he was then beneficially entitled, in additon, to the share 

, registered in the name of Arab Ali Khan, his benamidar. 

Their Lordships cannot quite concurin the view taken by the 
High Court as to the reasons assigned by Panah Ali Khan for 
having secured a grant in benami to be made to Arab Ali Khan. It 
was not merely, as they apparently supposed, for the purpose-of 
securing for himself a larger share of the estate of his deceased 
brother than he would have got under the Muhammadan law. If 
the grant was made in benami at all it must have been made, their 
Lordships think, for the purpose of, by a mean and knavish trick, 
defrauding one or both of his brothers. If both of his brothers, 
Madad and Fazal, were aware of the alleged nature of the gift, then 
it was perfectly unnecessary to resort to a benami grant. The in- 
creased share Panah desired to secure could readily and would 
naturally have been given to him expressly by the terms of the deed. 
There was not need for cancealment or contrivance. If they did not 
know of his device then the brothers must, oying to their ignorance, 
have been defrauded of some portion of their rightful shares by the 
bringing inof the benami grantee. Owing to the conflict of evi- 
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_dence which exists upon these crucial pointg, Panah’s conduct, 


as reflecting on his good faith and credibility, becomes a matter of 
importance. In a deposition made by him im a suit instituted in 
1909 by the heirs of Najaf Ali Khan, Panah Ali Khan, Arab Ali 
Khan and Mahmud Ali Khan to recover the maintenance allowance 
originally granted to the deceased, he gives his own account of . 


- the transaction. He says that Arab Ali Khan‘was the son of his 


sister-in-law, his name was inserted in the deed of partition that he 
(Panah) might get a larger share, and again, he says :— 

* Causéd Arab Ali Khan's name to be entered in order that 
I might secure a larger share than those of my brothers. There 
was no dishonesty about it. It was a matter among brothers. I 
was the youngest of all the brothers. I had two brothers, Madad 
Ali Khan and Fazal Ali Khan.: Madad Ali Khan had separate pro- 
perty. Fazal Ali Khan agreed that the name of Arab Ali Khan 
might be recorded. Madad Ali Khan took his. share of the property 
and became seperate one or two months after Ummed Ali Khan’s 
death.” 

: Both Madad Ali Khan and Fazal Ali Khan were dead at the 
time this deposition was made. There is no record in any of the ` 
legal proceedings, which are proved in evidence in this case, that 
either of the brothers gave any evidence or made any statement 
corroborating this story of Panah Ali Khan. If by the word 
“recorded” he meant recorded in the register, then it would 
go to show that Fazal Ali Khan thought that Arab Ali Khan was 
a genuine co-sharer with him, rather than a mere benamidar for” 
his brother. If, on'the other hand, he meant by recorded, inserted 
in the deed of partition, the story is scarcely credible, because 
iftthe brothers agreed that Panah should have. a double share, 
nothing was easier than so to provide in the partition deed. If Arab 
Ali Khan was made a benamidar for Panah Ali Khan it could only 
have been for the purpose of over-reaching one or both of his 
(Panah’s) brothers, and secrecy was essential to effect that result, 
In addition, he stated in his deposition that Arab Ali Kban did not 
get any portion of the profits of the property, that he never gave 
him (Arab) a pie of the profits. Arab Ali Khan, however, says,.on 
the other hand, as has been already pointed out, that he was paid 
these profits not distinctly and separately, but collectively. 

There is no proof whatever in the mass of evidence produced 
in the case that Arab Ali Khan ever stood to Panah in any 
relation other than that of co-sharer with him in this Mausa ' Man- 
dauli, which could make Panah liable to pay him .money. Yet 
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in the statement of account given in evidence, considerable sums 
of money are taken credit for by the agent who furnished these 
accounts, as having been remitted to Panah Ali,Khan and Arab 
Ali Khan. Most of these accounts deal with the income from 
Chak Teni, but the interest of Ummed Ali Khan in the Mahal of 
Chak Teni is according to the specification- already referred te, 
given by the deed of the 13th March, 189, to the three co- 
sharers. The same remark refers to exhibit No. 7, an account 
dealing with the income from Khas Mau It also is included in 
this specification. The credits in these accounts'begin with & sum 
of Rs. 47. 14. 7 stated to be remitted to Arab Ali Khan and Panah 
Ali Khan. Next a sum of Rs. 58. r2 7, next a credit of Rs. 338 15-6, 
next Rs. 41-2.6.all similarly described. The account in which 
these items appear is signed in autograph by Panah Ali Khan. 
The next js a sum of Rs. 58-1a-7 similarly remitted There are 
several other items of the same kind, and ultimately an entry of 
asum or remittance to Panah Ali Khan and Arab Ali Khan of 
Rs. 3207-8-0. ‘ 

These accounts, embracing as they do the income derived 
from’ some of the properties granted to the three co-sharers, strongly 
corroborate Arab Ali Khan’s statement that he was paid the in- 
come of his one-third share collectively. It is much to be regretted 
that accounts similar to those given in evidence covering the years 
from 1893 to 1904 were not produced and given in evidence ; but 

.Arab Ali Khan distinctly swears he was paid collectively the rent 
and profits of his share up to rgo4, only seven years before the 
institution of the present suit. 


On turning to the khewat for the closing period of the year 
188g ofthe Mandauli, Panah Ali Khan, Fazal Ali Khan and Arab 
Ali Khan are named as the co-sharers of this village in equal 
shares. Similar entries are made in the khewat for this Mausa 
for the year 1892 and subsequent years. 


- The burden of proving that the grant of a one-third share in 
this Mausa made to Arab Ali Khan was made to him as benamidar 
for his brother rested upon the respondents. In their Lordships' 
view they have utterly failed to adduce any satisfactory or reliable 
evidence to discharge that burden. Neither do they think that it 
has been satisfactorily shown that Arab Ali Khan, clothed as he 
had been with all the insignia of a beneficial ownership in posses- 
sion of this one-third share, was before 1904, if even then, dispos- 
sessed of the possession of it, or that he has ceased to be in posses- 
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P. C. sion of it. Neither are they of opinion that the respondents.or their 
1922. predecessors have been in adverse possession of his share. 
A sab Ali Neither the 142 nor the 144 article of the efirst schedule of the 
mo Indian Limitation Act 1908 therefore applies, and the statutory 
Mahmud Ale period of twelve years prescribed by those enactments had not 
Lord Atkinson.” commenced to run (if at all) before the year 1904. The plaintiff's « 
remedy is therefore not barred by effluxion of time. Their Lord- 
ships are accordingly of opinion that the decree appealed” from was 
» erroneous and should be reversed, that the decree of the Subordinate 
Judge was right and should be restored, and that this appeal 
should be allowed with costs here and below, and they will 
humbly advise His Majesty accordingly. 
- Douglas Grant :—Solicitor for Appellant. 
Hy. S. £,-Polak ;—Solicitor for Respondent. 
K. V. L N. : Appeal Allowed. 
: APPELLATE CIVIL. 
e. ` 
Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
| Justice Suhrawardy. 
Civis; l “MADAN MOHAN BANIKYA 
e v. 
1921. 
we . 
March, 18. HARU LAL KUNDU AND ANOTHER  ' 


Limitation — Certification, if to be within time—Instalment decree, execution of 
— Pari payments and certification, when to be made. 


Payments may be certified in the appilcation for execution of the decree. "The 
part payments and the certification must however be made before the application 
for execution is barred : Lakhi v. Felamani (1) and other cases. : 


A decree providing for payments in six3nstalments, the whole amount to be due 
with interest in default in payment of instalment, was passed on the 21st December, 
19:6. Payments made of two instalments and a part of third instalment, were 
evidenced by a letter written and signed by the judgment-debtor himself, and were 

= 4 


* Appeal from Appellate Order No. a9t of 1920, against the order of Babu 
B. Mukherjee, Additional Subordinate Jufige of Faridpur, dated the fth May, 
1920, affirming that of Baba Amulya Kumar Guha, Munsiff and Court at Chi- 
kandi; dated the 19th September, 1919. 

(1) (1914) 20 C. L. J. 131. 
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within three years of the application for execution of decree thade on the ist April, 
1919. The payments were certified by a petition presented on the 26th July, 
1919, which was made agpart of the application for execution: - 
. Held, that the application for execution of decree was not barred by limita- 
tion. 
Appeal by the Judgment-debtor. 
Application for execution of decree. 
. The material facts appear from the judgment. 
Babu Bhagirath Chandra Dus for the Appellant. 
Babu Asitaranjan Ghose for the Respondents. 


The judgment of the Court was as follows : 


The question involved in this. appeal is whether the applica- 
tion for execution of an instalment decree is barred by limitation. 
The decree was’ passed on the 21st of December 1916, and provid- 
ed for the payment of Rs. 800 odd in six instalments, namely, 
Rs 141 odd for each instalment, from 1322 B. S., the whole 
amount to be due with interest in default in payment of any instal- 
ment, The application for execution of the decree was made on 
the rst April 71919, that is more than 3 years after the date of the 

, decree. But the decree-holder relies upon three payments namely, 
the instalments for 13:2 and 1323 in full, and Rupees roo (only) 
in respect of the instalment of 1324. The Court below held that 
the payments were proved, and that the application for execution 
was not barred by limitation. The judgment-debtor has appealed 

. to this Court and the question to be determined is whether the 
payments, not having been certified to the Court before the applica- 
tion for execution was made, the application for execution was barred 
by limitation. 

It has been held ina number of cases that payments may be 
certified in the application for execution of the decree, See Zakhi 
Nurain Ganguli v, Felamani Dasi and others (1); Khattbannessa 
Bibi and others v. Sanchia Lal Nahata and others (2) ; Bahubal- 
lath Roy v. Jogesh Chandra Banerjee (3) ; and Sheikh Elahi Bux 
v. Nawab Lali (4). The part payments and the certification must 
however be made before the application for execution is barred. 
See the cases cited above, and /afínara Kumar Das v. Gagan 
Chandra Pal, (5) and Harendra Chandra Bhuttacharya v. Gagan 
Chandra Das (6) It was pointed out in the last case that although 
the decree-holder may either apply to certify payment before the 
execution or may do so in his application for execution of the decree, 


(1) (1914) 20 C. L. J. 131. (2) (1915) 20 C. W. N. 272. 
(3) (1918) 23 C. W. N. 320. (4) (1919) 4 Pat. L. J. 159. 
(5) (1918) 1. L. R. 46 Calc. 22. (6) (1916) 22 C. W.N. 325. 
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the provisions of section 20 are in no way affected. In some of the 
cases cited above the payments were made by way of interest, or if 
there was any part payment of the principal it appeared in the hand- 
writing of the debtor, and it was held that the application was not 
barred. f 

* In Bahuballabh Roy v. Jogesh Chandra Banerjee (1), the 
application for execution was held to be barred by limitation. It 
does not appear that the payments were made within three years 
of the date of the decree and within three years before the applica- 
tion for execution. The learned Judges affirmed the principle that 
the decree-holder can certify payments at any time, but that the 
certification must take place within such time as is required to save’ 
the application from being barred by limitation. Fletcher J., who 
was a party to the decision was also a party to the decision in the 
case of Lakhi Naraian Ganguli (a) in which it was peld that a 
part payment before the decree is barred, saves limitation. ° 

In the case of Bireswar Mookerjee v. Ambika Charan Bhaita- 

charjee (3) the decree was made on the 24th of November 1909 and 
the application for execution of the same was presented on the 7th 
of Tune 1916. Two payments were alleged to have been madein 1912 
and 1913 respectively, neither of which was certified to the Court. 
The learned Judges held that the payments or adjustments could 
not be recognised by the Court executing the decree. They pointed 
out that order 2r, rule 2, clause (3) of the Code of r9o8 is 
different in terms from section 258 of the Code of 1882, which pro- 
vided, that a payment which had not been certified, could mot be" 
recognised as a payment or adjustment of the decree, while the 
present case provided that a payment which has not been duly 
certified shall not be taken into account by any Court executing the 
decree, and that this alteration in the language justifies the inference 


.that an uncertified payment or adjustment cannot now operate to 


prolong the period of limitation for an application for execution of a 
decree under the Limitation Act. 

There is no doubt that unless the payment is certified such pay- 
ment cannot be taken into account. by the Court executing the 
decree. ‘The question, however, whether the certification can be l 
made, not only at the time the payment is made, but subsequently, 
that is, at any time before the application for execution, is barred 
was not considered in that case. Moreover, in that case the judg- 
ment-debtors were infants, and the. persons who were said to have 


~ (1) (1918) 23 C. W. N. 320. (2) (1914) 20 C. L. J. TP 
(3) (1917) 1. L.,R. 45 Calc. 630. l 
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made the payments were not the lawful guardians of the minors 
within the meaning of section 21 of the Limitation Act. That 
being so, they were really no- payments which could save limita- 
tion. ` i 

- In the present case, on the other hand, the payments are evi- 
denced by letter written and signed by the judgment-debtor himself, 
they were made within 3 years of the decree and within 3 years of 
the present application for execution, and the payments were certi- 
fied by a petition presented on the 26th July 1919, which was made 
a part of the application for execution. Having regard to the facts 
of the present case and the weight of authority on the point, we 
think the application is not barred by limitation. The appeal must 
accordingly be dismissed with costs, two gold mohurs. 


A. T. M, Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Chotsner. 


SARADINDU NATH RAI CHAUDHURI AND OTHERS 
v. 
* SUDHIR CHANDRA DAS AND OTHERS.* 


Will—Sound disposing mind— Testamentary capacity, a relative term—Tesia- 
tor in health, given instructions Jor will—Testator (in illness executing the 
will—Froof of knowledge and approval. . 


In order to constitute a sound disposing mind, a testator/must not only be able 
to understand that he is by his will giving the whole of his property to one object 
of his regard, but he must also have capacity to comprehend the extent of his 
property and the nature of the claims of others;whom by his will he is excluding 
from all participation in that property ; and the protection of the Jaw is in no case 
more needed than in those where the mind has been too much enfeebled to com- 
prehend more objects than one: Harwood v. Baker (1). 


, The testator should be of sound mind, memory and understanding, words which 
have been held to mean sound disposing mind and to import sufficient capacity to 
deal with and appreciate the various dispositions of property to which the’ testator 
is about to affix his signature. . 


* Appeal from Original Decree No. 22 of 1920, against the decision of S. R. 
Stinton Esq., District Judge of Dacca, dated the 17th January, 1920. 
(1) (1840) 3 Moo. P. C. 282. 
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Civit. Testamentary capacity cannot but be looked upon as a relative thing ; it is to 
ose. be considered with reference to the particular will—the question being, not whe- ` 
ges ther the testator had capacity for will-making, but whether he had capacity to 

“Saradindu make the disputed will. He may have had capacity to make that will in the cir- 

Sudhir. cumstances and yet not have bad capacity to make a more complex one, or he may 
not have had capacity to make the will in suit, and yet have had capacity to 
make a less complex or different one ; whether he understood the particular thing 


he was doing, is the vital question. 





Where a testator has given instructions for the will while in health and execu- 
tes the document prepared in accordance therewith while in illness, slight proof of 
a knowledge and approval will suffice, and the will will be valid, though at the time 
of.execution the testator merely recollects that he has given those instructions, 
but believes that the will which he is executing is in accordance with them. 


Appeal by the Objectors. 


Application for letters of administration with the copy of will 
annexed. T 


The material facts appear from the judgment. 


Babus Sarat Chandra Rai Chowdhury, Ramani Mohan Chatter- 
jee and Charu Chandra Bhattacharjya for the Objectors Appellants. 


Sir Asutosh Chaudhuri, Babus Gopal Chandra Das and Rajen- 
dra Chandra Guha for Petitioners Respondents. 


4 


Babu Makes Chandra Banerjee (for Babu Rama Prasad Mooker- 
jee) for Objector Respondent. 
C. A. V. 


The judgment of the Court was:delivered by 


June, 1. Mookerjee J:—This appeal is directed against the grant of 
letters of administration with copy annexed of a will alleged to have 
been executed by Sris Chandra Das, a wealthy banker and land- 
owner of Dacca. The will is said to have been executed and regis- 
tered between 9 and 10 A: M. on the urth December, 1904; the 
testator died between 3 and 4 P. M. on the following day. The 
names of the members of his: family are set out in the following 
pedigree : 
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The testator left him surviving his mother Preomoyi, his widow 
Rasheswari, and his four daughters, Sarojini, Indumati, Promila and 
Sukumari; . Sarojini had been married to Bankjm and had three sons 
Nirmal, Bimal and Amal. Indumati had been married to Bipin, a 
pleader at Dacca and had one daughter. Pramila had been married 
to, Ghanada Nath and Sukumari to Sudhidendra Nath. These two 
sons-in-law belonged to well-to-do families, while Bankim and Bipin 
had very little property of their own. The testator appointed his 
widow Rasheswari and his cousin Rajani Mohan to be executrix and 
executor of the estate left by him, and empowered them to take pro- 
bate without security. The directions contained in the will were 
twofold, namely, first, that his widow would adopt Nirmal, his 
grandson by his daughter, and, in default, any other boy,—the 
adopted son to be the proprietor of the estate ; and, secondly, that 
his first two daughters would receive two houses and a monthly 
allowance of Rs, roo each. The will purported, on the face of it, 
to have been written out by Ananda Charan Chakrabarti, a pleader 
of Dacca, and attested by seven witnesses, all of them persons of 
position and respectability. On the r9th February, 1905, Indumati, 
the second daughter of the deceased, presented a petition to the 


‘Collector of Dacca, stating that a false will had been propounded in 


respect of the estate left by her father. On the 2and February, 
1905, Rasheswari and Rajani applied for probate in the Court of the 
District Judge, and on the same date, Indumati filed her caveat. On 
the 29th March, 1905, Indumati filed her petition of objection, . 
challenging the wil as spurious. On the 2and May, 1905, Indu- 
mati withdrew her objection, stating that she had ascertained on 
enquiry that the will was genuine and her objection could not be 
maintained. This-was, as might be easily surmised, a mere euphe- 
mistic statement ; for it has since transpired that Indumati exacted 
a substantial price for this concession ; she was given, over and ` 
above what she would get under the will, two houses and a sum of 
Rs. 30,000, and thereupon she destroyed a letter, which she had in 
her possession, from Col. Campbell, one of the medical attendants 
of her father during his last illness, expressing the opinion that he 
was at the time of the execution of the alleged will unable to exe- 
cute a document. But in whatever manner Indumati might have 
been persuaded to withdraw her opposition, the fact remains that 
the will was thereupon proved formally and probate was granted in 
common form. On the 26th April, 1906, Rasheswari took in adop- 
tion her daughter’s son Nirmal who assumed the name of ‘Sudhir. 
Rasheswari and Rajani administered the estate as executrix and exe- 
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cutor for many years, and matters proceeded smoothly till rg12 
when differences unhappily arose between Rasheswari and her son- 
in-law Bankim, whicl? culminated in a suit instituted, at the instance 
of Bankim, by Pramila as the next friend of Sudhir against the exe- 
cutors, for accounts of the estate on charges of waste and mjs- 
management. This was followed by an application in 1513 by Saro- 
jini to the District Judge for removal of Rasheswari from the guar- 
dianship of Sudhir ; the result was an order by the District Judge 
for the appointment of Sarojini as joint guardian with Rasheswari. 
The breach between the parties steadily widened, and on the 11th 
April, 1917, Trailakhya, brother of Rajani, the executor, applied to 
the District Judge to revoke the probate on the ground that cita- 
tions were not properly served on Bimaland Amal, the infant 
brothers of Nirmal alias Sudhir. Sudhir contested the applica‘ion, 
but on the 28th August, 1917, the District Judge revoked the pro- 
bate and recalled the grant. On appeal to this Court, the order of 
the District Judge was substantially affirmed on the rsth August, 
1918 by Woodroffe and Huda JJ. On the 2oth September, r918, 
Rasheswari was called upon hy the District Ju ige to prove the will 
in solemn form as directed by this Court. On the zoth November, 
1918, Rasheswari intimated to the Court that she would not prove 
the willand prayed that the probate case might be dismissed. 
Thereupon, on the 25th January, 1919, Sarojini, on behalf of Su- 
dhir, filed a petition for letters of administration to the estate of 
Sis with copy of the will annexed. Such in brief outline is the 
history of this belated application for enquiry into the question of 
the genuineness of a will alleged to have been executed and regis- 
tered so far back as the 11th December, 1904. 

The case has been elaborately investigated in the Court below, 
and in a careful judgment which accurately analyses the evidence 
on the record, the District Judge has pronounced in favour of the 
will In his opinion, it is abundantly proved that the will was in 
fact executed by the testator between g and ro A. M. on the rrth 
December, 1904, and was duly signed by the attesting witnesses. 
The only question seriously in controversy is, whether at that time 
Sris had testamentary capacity. Upon this point, the District Judge 
has held that he was in no condition to settle the terms then, but 
that the will was drawn up in accordance with instructions given by 
him two months previously to his legal adviser Mahendra Kumar 
Ghosh. The District Judge has also found, that at the time of exe- 
cution, the testator was conscious, that he understood the provisions 
of the will when put to him, that he was able to express his assent 
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by monosyllables, and that he affixed his initials to the document. 
In this view, the District Judge has applied the principle of the de- 
cisions in Parker v. Felgate (1), and Perera v. Perera (2), and has up- 
held the will as a valid and operative testamentary instrument, This 
conclusion has been vigorously attacked in this Court, and the evi- 
dence has been minutely scrutinised on behalf of the appellants ; 
but on a careful review of the evidence, we have arrived at the con- 
clusion that the view taken by the District Judge cannot be success- 
fully assailed. | 

The will was attested by seven persons besides the scribe, Four 
of these witnesses are dead, namely,- Prasanna Chandra Vidyaratna, 
a well-known Pandit of Dacca, Raghunath Das, a rich banker of 


. Dacca, Gobinda Chandra Das, a pleader of Dacca, and Amrita Lal 


Mitra, Librarian of the Northbrook Hall Library at Dacca. The 
surviving four attesting witnesses, who have been examined, are, 
Trailokhya Nath Bose, Ananda Chandra Chakrabarti, Mahendra 
Kumar Ghose, and Debendra Nath Das, all leading members of the 
legal profession in Dacca. Their testimony, which has been accept- 
ed by the District Judge, leaves no room for doubt that the docu- 
ment was in fact executed by the testator and attested by the wit- 
nesses in his presence. The realquestion for solution is, whether 
he had testamentary capacity at the time of the execution of the 
document. The propounder has not endeavoured to maintain the 
position that the testator was at the time competent to settle the 
terms of the will. He had béen taken ill in November with feven 
rehumatism and other complications due to habits of drink, and Col, 

Campbell was in attendance on him regularly from the 18th Novem- 
ber. From the rst December, it was realised that his illness was 
Serious, and the evidence shows that on the roth December he gave 
directions for execution ofthe will on the next morning. That he 
had sometime previously given instructions to his legal adviser 
Mahendra Kumar Ghose to draft a will, has been satisfactorily es- 
tablished. Mahendra has been believed by the District Judge, who 
was favourably impressed with his demeanour. We see no reason to 
question the opinion of the District Judge as to the credibility „of 
Mahendra. Mahendra asserts that he received three instructions, 
namely, first, that the testator's wife Rasheswari and cousin Rajani 
should be executors ; secondly, that his wife would have permission 
to adopt the son of his eldest ddughter ; and, thirdly, that: each of 
the two elder daughttrs would get Rs. roo a month besides a house. 


` Mahendra adds that the testator asked him to write what else he . 


(1) (1883) 8 P, D. 171. (2) (1901) App. Cas, 354. 
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might think prope, Mahendra prepared the draft within two or 
three days and made it over to his brother Sasi, who was an officer 
of.the estate, to male a fair'copy. , This fair copy and not the ori- 
ginal draft was produced when the will was executed. Much em- 
phasis has been laid on the fact that neither the draft nor the fair 
copy is now forthcoming, but we agree with the District Judge that 
the omission to produce these papers is not calculated to cast sus- 
picion on the genuineness of the will, for there is oral evidence of 
an unimpeachable character as to what took place when the will 
was executed. Mahendra told Trailokhya Nath the instructions re- 
ceived by him from Sris. Trailokhya Nath then asked Sris whether 
he wished to make a will. Sris answered in the affirmative. Trai- 
lokhya next put the instructions one by one to Sris, who expressed 
his assent by nods or by monosyllables. Ananda Chandra there- 
upon wxote outthe will in accordance with the instructions and 
read it over to Sris who expressed his assent and iritialled the pages. 
These initials bear a remarkable resemblance to the genuine speci- 
mens of the signature of the deceaBed who used to sign his name in 
a very peculiar style. At the same time, the initials furnish abund- 
ant evidence of extreme feebleness of the writer. The document 
was registered immediately afterwards by the Sub-registrar Aulad 
Hossain who' was in attendance. He has been examined and con- 
firms the note recorded by him atthe time of registration, that 
though execution was admitted by the testator, he was too weak to 
sign his name and accordingly made his mark. His strength was 
manifestly ebbing away fast. Notwithstanding this, it is plain that 


the testator was, at the time of execution, capable of understanding | 


and expressing his assent to the will as is indicated by a remark- 
able incident related by all the witnesses present. The testator had 
a mis'ress named Charubala, who lived in another part of his house. 
She was anxious to secure a gift from ber paramour, and a deed had 
been drawn up for that purpose. During the execution of the will, 
the. woman came into the room and presented her document to Sris 
for signature. Sris exhibited anger and disgust, pushed the deed 
away, and asked her to leave, Atthe time of registration of the 
will, she came again into the room. Sris got angry with her, threw 
the document away, and asked her to leave. The vivid description 
of this incident by the witnesses has the ring of truth ; their versions 
differ only in detail but agree in substance. The incident shows 
unquestionably that the testator could discriminate between the will 
in favour of the members of his family and the deed of gift which 
his mistress was anxious to secure from him. Upon thetestimony of 
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the witnesses present on the occasion, there is cogsequently no escape 
from the conclusion that Sris had testamentary capacity at the time 
of the execution of the will which was duly exeduted and attested. 
But the objectors lay great stress on the medical evidence which 
they contend shows beyond reasonable doubt that the testator was 
unéonscious and speechless at the time when the will is said'to have 
been executed by him. It must be stated at the outset, however, 
that none of the attendant physicians was present when the will 
was executed. Col. Campbell (now Sir Robert Campbell) is able 
to speak of the condition of the patient shortly before 8 A.M. and 
again shortly after 2 P.M. on the rrth ‘December ; .on both 
occasions, the doctor found Sris semi-conscious, in a state of stupor 
passing into coma, though he could be roused and appeared to 
understand what was said to him. Dr. Hem Chandra Sarkar, who 
was in attendance from rr A.M. to 3 P.M. on the same date, confirms 
this version. Dr. Sib Chandra Bose, another medical attendant, 
is now dead. There is thus no direct medical evidence as to the 
actual condition of the patient between gand ro A.M. when the will 
is said to have been executed. The objectors appellants, however, 
have invoked the aid of the principle of continuity to supplement 
the statement of Sir Robert Cambell and they have urged the Court 
to hold that the condition of the patient between g and ro A,M. 
must have been what was found by the physicians before 8 A.M. and 
after rr A.M. It may bea matter for argument whether the hypo- 
thesis of continuity can be reasonably applied in cases of this 
description, without a detailed knowledge of the constitution of 


the patient and the nature of his ailment. But, in this case, there is . 


positive evidence forthcoming, which shows that powerful nervous, 
cardiac, and general stimulants were administered by Dr. Sib 
Chandra Base shortly after Col. Campbell had left in the morning. 
Col. Newman, who has been examined as an expert, is of opinion 
that the normal result of the drugs injected hypodermically would 
have been to stimulate the cardiac and nervous system and to rouse 
the patient from this condition of exhaustion. This effect would be 


produced in five or ten minutes and would last for two or three , 


hours. Col. Campbell expressed substantially. the same opinion 
regarding the possible effect of the injunction of the nervine and 
cardiac stimulants used. There is thus, on the medical evidence itself 
a reasonable and probable explanatiqn of the existence of testamen- 
tary capacity between’g and 10 A.M. on the day of the execution of 
the will, and we are consequently not driven to hold that the diag- 
nosis of the physicians, who were{ not present when the will was 
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executed, should outweigh and prevail over the testimony of eye- 
witnesses based upon the evidence of their own senses. Such a 
course was condemnetl by Lord Macnaghten in delivering the judg- 
ment of the Judicial Committee in Perera v. Perera (1), and should 
certainly be avoided in a case where, we have-the testimony of a 
considerable body of trustworthy witnesses of good position and 
undoubted respectability, who were able to observe facts and draw 
inferences therefrom, who acted not in secrecy but with the utmost 
publicity in the midst of a large assembly, and who had no intelligi- 
ble motive to engage in a conspiracy for setting up a false testa- 
mentary-instrument. The District Judge, in our opinion, took a 
corréct view of the effect of the medical evidence in the case’ when 
he held that the injection temporarily rallied the testator in a 
sufficient degree to enable him to understand the terms of the will 
put to hin» by Trailokhya and to express his assent to the execution 
, and registration. 

As a last resort, the appellants have urged thatthe evidence in 
favour of the will does not disclose that. standard of testamentary 
capacity which is recognised as essential in Sec. 43 of the Indian 
Succession Act and in the illustrations thereto. Reférence has 
been made in this connection to the decisions of the Judicial Com- 
mittee in Barry v. Butlin (2); Dufaur v. Croft (3), and Harwood 
v. Baker (4). As Erskine, J. said in the case last mentioned, “ in 
order to constitute a sound disposing mind, a testator must not 
only be able to understand that he is by his will giving the whole 
of his property to'one object of'his regard ; but he must also have 
capacity to comprehend the extent of his property and the nature 
of the claims of others whom by his will he is excluding from all 
participation in that property ; and the protection of the law is tn 
no cases more needed than in those where the mind has been 
too much enfeebled to comprehend more objects than one.” To 
the same effect is the decision of Cockburn C. J. in’ Bands v. 
Goodfellow (5), where he cites with .approval the statement in 
Den v. Vancleve (6) ; see also Harrison v' Rowan (7) ; Stevens v. 
Vancleve (8) ; Guardhouse v. Blackburn (9) ; Goodacre v. Smith (10) ; 
Susil Kumar v. Apsari (11); Surendra Krishna v. Rani Dasi (12). 


(1) (1910) A. C. 354. (2) (1838) a Moo. P. C. 480. 

(3) (1840) 3 Moo. P. C. 136. (4) (1840) 3 Moo. P. C. 282. 

(5) (1870) L. R. 5 Q. B. 566. . (6) (1819) a-Southard, N: J. Law’ 660. - 
" (7) (1820) 3 Wash. 58s. (8) (1822)-4 Washington 267. 

(9) (1866) L. R. 1 P & D. 109. (10) (18675 r P &D..359. 


(11) (1914) 20 C. L. J. 50x ; 19 C. W. N. 826. 
(iz) (1920) 1, L. R. 47 Cale; 1043 ; 33°C. L J. 34. 
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The propounder does not controvert this view and does not 
dispute that the testator should be of sound mind, memory 
and understanding, words which have beene held to mean sound 
disposing mind and to import sufficient capacity to deal with 
and appreciate the various dispositions of property to which the 
testatoris about to affix his signature: Haséilow v. Stobie (1). 
But he argues that if a testator has given instructions to a solici 
tor to make a will and the solicitor prepares it in accordance 
with those instructions, all that is necessary to make it 
a good will, if executed by the testator, is that he should 


‘be able to think thus far: “I gave my solicitor instructions 


to prepare a will, making a certain disposition of my property. I 
have no doubt that he has: given effect to my intention and I accept 
the document which is put before me as carrying it out.” This posi- 
tion is supported by decisions of the highest authority. Jn Parker 
v. Felgate (2), a testatrix, lying in a state approaching insen- 


' sibility, executed a will drawn up in accordance with her previous , 


instructions. Sir James Hannen held that though she might not 
remember the instructions, though she could not have understood | 
the will even if read, to her clause by clause, yet since she was 
capable of understanding and did understand that she was engaged 
in executing the will for which she had given instructions, she must 
be taken to have known and approved ofits contents. The dis- 
tinction thus brought out between the two classes of cases, 
was applied by the,Judicial Committee in the case of Perera v.. 
Perera (3); and had been recognised in earlier decisions. 
Thus, in Rash Mohini v. Umes Chandra (4) where the Judicial 
Committee affirmed the decision of this ‘Courtin Womesh v. Rash- 
mohini (5) ; Lord Macnaghten, in pronouncing against the will, em- 
phasised the circumstance that the testator did not seem to have ` 
had any intention ef making a will before his last illness and added 
that the case was consequently not like one in which a testator 
executes a dispositon of his. property for which instructions have 
been given or.preparations made while the mind was in vigour. To 
the same effect are the observations of Lord Chelmsford in Zayam- 
maul v. Sashachaila (6), and of Lord Hobhouse in Sala Mahomed 
v. Dame Janbai (7). The distinction will be found recognised also 


(1) (1865) L. R. 1 P & D. 64. E (2) (1883) 8 P. &. D. 171. 

(3) (1901) App. Cas. 354. 

(4) (1898) I. L.'R. a5 Calc. 824; L. R. 25 I. A. 109. 

(5) (1893) I. L. R. 21 Calc. 279. (6)- (1865) 10 M. I. A. 429 (435). 
(7) (1897) L. R. a4 L A. 148; I L. R. 22 Bom, 17. : 5 
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in Kusum Kumari v. “Satishendra Nath (1); Susil v. Apsari (2); 

Venkata v. Baggiamgal (3); Namberumal v. Pasumanty (4) 
and Gordhandas v. Bai Suraj (5). The doctrine has also been 
frequently recognised and applied in the Courts of the United 
States; Hess’ Appeal (6); Day v. Day (7); Boyd v. Boyd (8); 
Black v. Ellis (9). The essence of the matter is that testamen- 
tary capacity cannot but be looked upon as a relative thing ; it is 
to be considered with reference to the particular will—the question 
being, not whether the testator had capacity for will-making, but 
whether he had capacity to make the disputed will. He may have 
had capacity to make that will in the circumstances and yet not 
have had capacity to make a more complex one, or he may not 
have had capacity to make the will in suit, and yet have had capacity 
to make a less complex or different one ; whether he understood the 
particular thing he was doing, is the vital question. We hold accor; 
dingly that the District Judge has correctly applied to this case the 
standard of testamentary capacity formulated in Parker v. 
Felgate (10), namely, that where a testator has given instructions 
for the will while in health and executes the document prepared 
in accordance therewith while in illness, slight proof of-knowledge 
and approval will suffice, and the will will be valid, though at the 
time of execution the testator merely recollects that he has given 

' those instructions, but believes that the will which he is executing 
is in accordance with them. 

* The result is that the decree made by the District Judge includ- 
ing his direction for costs, which we see no reason to disturb, must 
be affirmed and this appeal dismissed with costs payable by the 
appellants to the respondent Sudhir Chandra Das. 


A. T. M. Appeal dismissed. 


(1) (1909) 13.C. W. N. 1128... 

(a) (1914) 20 C. L. J. 501 ; 19,C. W. N. 826, 

(3) (1912) a3 M. L. J. 54. . (4) (1915) 28 I. C. oso. 

(5) (1921) 23 Bom. L. R. 1068. 

(6) (1862) 43 Pa. St. 73°; 82 Am. Dec. 551. 

(7) (1831) 3 N. J. Eq. 549. (8) (1837) 3 Hill S. C. 341. 
(o) (1836) 4: Hill 68. (10) (1883) 8 P. &. D. 171. 
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Ree Mr. Justice Pearson. ; 
ww 
March, 24. NAZIR AHAMAD CHOUDHURY AND ANOTHER 
2. : 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND OTHERS.* 


Noabad lands—Government, position. of —Reformation in situ — Accretion. 

lf the lands are reformatione in sits, the question whether the accretion was 
slow and imperceptible or not, does not arise. ` 

The Government stands in the samé position as an ordinary zemindar in res- 
pect of Noabad lands : Dharma- v. Ramesh (1). It may settle lands like any 


ordinary zemindar and is not bound to settle the lands with the party in posses 
sion : Sheikh Hasari v Kkanoo (a). 


7 e 
o Appeal bythe Plaintiffs-and cross-objections by Defendants 
Nos. 2 to 5. 


Suit for possession. 
. The material facts appear from the judgment. 


Babus Jogesh Chunder Roy and D. L. Khastgir and Moul 
Muhammad Nurul Hug'Choudhury for the Appellants, 


. Babus Dwarka Nata: Chuckerbutty, Surendra Nath Guha and 
Chandra Sekhar Sen for the Respondents. 


The judgment of the Court was delivered by 


March, 24. N. B. Chatterjea J :—This appeal arises out of asuit for posses- - 
DE sion of certain plots of land, on the allegation that some of the plots 
were reformations on their own land, that the remaining plots were 
agcretions to the lands reformed, and that the defendant No. 1 the 
Secretary of State.settled the lands with defendants 2 to 5 disallow- : 
ing plaintiffs! petition for settlement. 

‘Lhe Court below gave a decree to-the plaintiffs for possession of 
the portion of the land found to be reformation of plaintiffs’ land 
and dismissed the suit in respect of the portion Which was claimed 
as an accretion, he portion which was found to be reformation 
of plaintiffs’ land consisted of dags Nos. 6889 and 6890 and por- 
tion of 6888, and the claim of the plaintiffs was decreed in respect 
of such plots. The appeal, therefore, relates to the land situate to 


* Appeal from Original Decree No. 71 of 1920 with cross-objection, against 
. the decree of Babu Kumud Nath Roy, Officiating Subordinate Judge, 1st Court of 
Chittagong, dated the 28th February, 1920. 
(1) (1914) 24 1. C. 820. . (2) (1865) 4 W. R. 52. 
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the north of dag Nop 6891, and to the west of the northern part 
of dag No. 6888 and the land to the west of the dag No. 6890. 

Cross-objections "have been preferred by the respondents 2 to 
5 with whom the lands w«re settled by the defendant No. x (the 
Secretary of State) and relate to dag No. 6889, the northern por- 
tion of dag No.-6888, and-the northern portion of 1762. There is 
no cross-objection with regard to dag 6890. 

As the cross-objection raises the question of the correctness of 
the finding of the Court below in favour of the appellant we would 
dispose of the cross-objection first. 

It is contended on behalf of the respondents that the kabuliat 
dated the 19th March, 1916 (Ex. 5) under which the defendants 
obtained a lease from some of the Duttas who had r2 annas share 
of the lands refer to the entire dag No. 1762 which comprises these 
plots and’dag No. 203 (which is not covered by the suit). 


Itis urged that the description in the document is absolutely 
clear, that there being no ambiguity, the Court ought not to have 


‘ordered a local investigation ; and that the entire dag No. 1762 


according to the description. falls within the kabuliat. The kabu- 
liat no doubt, refers to dag No. 1762, but it is contended on be 
half of the appellant that the word “entire” refers only to dag No. 
203 which does not relate to any land in suit. However that may 
be, the kabuliat purports to demise lands ‘ appertaining to Taraf 
Azam Fateh” which the lessors obtained under the potta dated 8th 
Joist. r210 Maghi (zoth May, 1848) The lease therefore was in 
respect of lands of Taraf Azum Fateh only; it had nothing to do 
with Taraf Joy Narain Ghoshal. 


It is also to be observed that the potta dated 2oth May 1848 
[Ex. 1 (1)] refers only to dag 6888 (the southern portion) which 
corresponds only to part of dag 1762. Neither 6889 nor 6890 ever 
belonged to mahal Azam Fateh, but belonged to Taluk Joy Narain 


: Ghoshal. The kabuliat dated 19th March 19:6 does not mention - 


Joy Narain Ghoshal at all. 


It is contended on behalf of the respondents that the area men- 
tioned in the kabuliat would cover the entire land. That is not 
clear. But even if it is so, the boundaries also should be taken into 
consideration. The western boundary of 689r would not cover the 
entire western boundary of 1767; it would cover only a portion of 
the western boundary. Having regard to the facts mentioned above, 
and taking the document as a whole, we think that the Court 


below-is right in holding that the defendant’s lease did not cover, 
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the dags decreed to the plaintiff, and that the crošs-objections must 
fail. i " 

Turning now to the appeal itself, the first question to be con- 
sidered is whether the land in respect of which the plaintiffs’ claim 
has been disallowed, was an accretion to the plots of land which 
have been decreed to the plaintiffs and whether the Court below is 
wrong in holding that it was not an accretion. 

It is contended on behalf of the appellant that there was no 
defence by the Government that the accretion was not gradual and 
imperceptible, nor was there any evidence in support of such a 
case and we were referred to the evidence of some of the witnesses 
to show that the accretion.was gradual and imperceptible, 

It appears, however, that all the lands now in dispute were in 
existence in 18 39. They were submerged shortly after, and re-appe- 
ared shortly before the Cadastral Survey. They can be, and have 
been identified by the Commissioner who in his report (which has 
not been challenged by either party) states that they are reformations 
in situ of Mouza, Kattali In a suit brought by the Duttas in 1914 
in respect of dags 6882 and 6888 they stated that the western portion 
thereof had been washed away by the sea long ago, and reformed 
in situ since a few years before the Cadastral Survey. If the lands 
are reformations in situ the question whether the accretion was slow 
and imperceptible or not does not arise. The Court below has held 
that they are reformations i^ situ of lands belonging to the Govern- 
ment and has also found that there was no gradual and impercep- 
tible accretion. 

The plaintiff No. 2 Gouri Charan admits in his deposition that 
the '* western portion of the disputed lands which have filled up is 
Govérnment Noabad property”. He adds “I tried to have a 
settlement of it as an accretion to the kaimi mahal on the east but 
got none, I am ready to pay fair and equitable rent for that portion” 
and in another place he admitted “the said accreted land is Noa- 
bad land but I can’t say if it is Shabek Noabad." 

We accordingly agree with the finding of the Court below on 
this point. 

Itis contended, however, that even if the land is not an accre- 
tion to the plaintiffs’ land, they were entitled to the settlement of the 
land on the ground of contiguity and possession. It has been 
strongly urged before us that the defendants Nos. 2 to 5 obtained 
settlement from the Secrétary of State (defendant No. 1) on the 
representation that the entire dag 1762 belonged to them, that it is 
now found by the Court below that dag 1762 belongs to the plain- 


Vor, XXXV.) HIGH court. 


tiffs and that therefore the ground upon which the lands were 
settled with defendants No. 2 to 5 fails. 


There is no doubt, as would appear from the application for 
settlement made by the defendants dated the 8th November 1916, 
that they prayed for settlement on the ground of their having 
obtained pottah of the lands from the Duttas, and having been’ in 
possession of the "said land along with the dag 1762 as appertaining 
to the said rayati.” In the order-sheet of the Khas Tehsildar dated 
23rd April 1917, it is stated that '* Faizali and others claim it on the 
ground of possession as contiguous to the lands of their jote compri- 
sing C. S. Plot No. 1762”, and again '" Faizali is possessing not 
only the decretal land but the whole of C. S. plot 1762 and the pre- 
sent plot No, 18." 


The khas tehsildar evidently was under the impression that the 
lease obt&ined by Faizali and others from the Dutta comprised the 
whole of plot 1762. He says "Durga Charan Dutta relies more 
upon the boundary than upon the plot number given in schedule 
of the jote lease granted to Faizali and others. But from the jote 
lease itself it is quite clear that the whole of plot 1762 and a portion 
of khas plot No. 692 were settled with Faizali and others.” The khas 
Tehsilder took a kabuliat from the defendant on that very day (23-4- 
1917). The Collector approved of his order on the 14th May, 1917. 


The khas Tehsildar received rent on the 8th June, 1917 from the’ 


defendants, though a patta was granted later, on the 26th July 1917 
The Commissioner upheld the order of the Collector on the ryth 
August, i917. The khas Tehsildar who has been examined in the 
present case says that he “did not make any inquiry as to any 
accretion as it was not an accretion” “and that other lands in 
the Char were also let out not on the ground of accretion but*on 
the ground of contiguity and possession." 

The Secretary of State in his written statement stated: “The 
said land being situated contiguous west of C. S. plot 1762 which 
is covered fully by the lease of defendants 2 and 3 of date 6th 
Chaitra, 1277 granted by defendants 7, 8 and 11 was settled with 
defendants 2 to 5 on 23rd April, 1917.” 

There is no doubt, therefore, that the lands were settled with the 
defendants on the ground of contiguity and possession. 


It is contended on behalf of the respondents that the land might 
have been settled on the ground of its being.contiguous to plot 6891 
which belonged to Rezakali—one of the persons who obtained 
settlement of the land from Government. But the order sheet of 
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the Tehsildar shows that the land was settled on the ground that it 
was contiguous to dag No. 1763. | 

Then it is contended on behalf of the respondents that the 
plaintiffs were not in possession of these lands. The respondents 
do not say that they were in possession of these lands -before they. 
obtained settlement. What they say is that the lands were sandy 
chur and not capable of cultivation, and that at that time no culti- 
vation was possible without raising an embankment and so, after 
obtaining settlement, they constructed bumds and brought the land 
under cultivation. 

Reference is also made to an application submitted by the Duttas 
in Settlement Case No. 2oo'of 1916-17 dated the 17th February, 
1917 in which it was stated that the land on the western part does 
not yield any paddy even now. It remains under deep water in the 
rainy season. I possess by catching fish &c. 6 

Reference is also made to certain e£ soma (q@acatal) kabuliats 
produced on behalf of the plaintiffs and certain other documents 
to show that the western boundary of the land dealt with by them 
was described as Dhum Chur or sandy chur. It is accordingly con- 
tended that the lands were not cultivated and that they were not in 
possession of the plaintiffs. ` l 

In the roth column of Exhibit 25 (Dispute in settlement opera- 
tion) however, .it is stated that the khas mahal dag No. 18 (which 
comprises the whole of the disputed land) was formerly possessed 
by Ram Chandra Dutt and that then it was possessed by Faizali 
and others since it was leased to them, It also appears from the 
report in the settlement Case of 1909-10 that certain ‘persons the 
Dutts among them had trespassed on the lands of dags 644 and 692 
without the permission of Government and had sowed paddy 
therein. Dag 692 comprises the disputed lands and it is stated in 
the report with reference to dag No. 692 that “there will be about 
soo aris of paddy.” This report was on the 4th November, 19tr, 

The learned pleader for the respondents 2 to 5 contended that 
the report r-ferred to plots 6889 and 6890 ; but it refers to dag 692 
which comprises all the plots. The khas Tehsildar in ‘his deposi- 
tion says that he learnt on inquiry that paddy was being grown on 
the land for the previous two or three years. This inquiry he ‘made 
just before the settlement with the defendants. ` 

Now, the defendants, as already stated, do not claim to have 
been in possession prior.to their obtaining settlement ‘from Govern- 
ment and if anyone exercised possession over the lands, it must have 


_ been the plaintiffs, who were in possession of the lands to the east, 
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The evidence shows that, at any rate, the land was under culti- 
vation for two or tHree years before 1917, even if we agree with the 
Court below in holding that the oral evidence as to possession 
adduced by both parties is not satisfactory. The learned Subordi- 
nate Juige however in considering the question of limitation says : 

* On the evidence and probabilities, therefore, I find this issue 
partly for the plaintiffs," 

It is contended on behalf of the respondents that the Court 
below merely meant to^hold that the suit was not barred with res- 
pect to the plots for which the plaintiffs got a decree in that Court. 
But that is not so, as appears from other passages in the judgment, 
namely, "I have disbelieved the defendant's possession even dona 

. fide possession in any portion of the disputed‘ land," and again 
"The mere fact of possession cannot give plaintiffs any right as 
they have not admittedly acquired any right by adverse possession 
against the defendant No. 1 who represents the Government." 

We are accordingly of opinion that the plaintiffs were in possess- 
ion of the lands. The lands were contiguous to the lands of the 
plaintiffs which were in their possession. The Court below however 
has disallowed the claim for these plots as they are Noabad lands. 

The question, therefore, for consideration is whether in respect 
of Noabad lands, Governmént has a right to settle lands with whom- 
soever it likes. } 

That the settlement was made on the ground of contiguity and 
possession, is clear from the proceedings, and reference is made 
even to section 13 of Regulation VII of 1822 in the order of the 
Khas Mahal Tahsildar. But it has been contended before us by 
the learned senior Government pleader that if Government had 
an absolute right to settle the land with anybody it liked, it was 
immaterial what procedure was adopted by the khas mahal officer ; 
and that if any erroneous procedure was adopted by the officers 
of the Government, it would not create any estoppel or confer any 
right upon the plaintiffs to claim settlement. 

The determination of the precise nature of the right of Govern- 
ment in Noabad lands is not free from difficulty. The nature and 
incidents of Noabad lands have not been discussed by the Court 
below. The plaintiffs do not appear to have raised the question as 
their case was that the land was an accretion and that they had a 
right to settlement, They did not pray in their plaint for settle- 
ment of the land on the ground of contiguity and possession though 
the facts were stated: Subsequently they ‘applied for amsndment 
of the plaint but the application was disallowed, 
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The learned pleader for the appellants referred to section 5 
Chapter II of the Bengal Survey and Séttlenlent Manual, 1917 
(page 2) where it is laid down that “the assessment of revenue in- 
temporarily-settled private estates will always be made under Regula- 
tion VII of 1822. In such estates where there are proprietors but 
no,tenants the whole settlement will be carried out under that 
Regulation ;" and contended that if the lands are to be settled 
under Regulation VII of 1822, then the appellants have a right to 
settlement because under section 13 of the Regulation, possession 
is not to be disturbed. But section 5 of the settlement Manual 
deals with the assessment of revenue, and the question before us 
is whether in Noabad lands the Government stands in the sanie 
position as an ordinary zemindar. 

The cases of Mahomed Israil v. Wise (1), and Watson & Co. 
v. Ranee Brojo Soonduree (a) referred to on behalf of the appellant 
have no bearing upon the present case, The first deals with a 
lakherajdar’s right to settlement, and the latter with the right to 
permanent settlement of chur lands under Regulation XI of 1825. 
The case of Mohini Mohun v. Juggobundoo (3), also relates: to a 
case of accretion under Regulation XI of 1825. On behalf of the 
respondents we were referred to certain passages from “Selections 
from the Records of the Board of Revenue L. P. correspondence 
on the settlement of the Noabad land in the District of Chittagong.” 
The question whether Noabad taluks in Chittagong.should be 
treated as “estates” is discussed in Mr. Carlyle’s letter to the 
Commissioner of Chittagong dated the 6th July, 1891, (see Vol. V., 
page 143). Wehave not however been referred to any definite 
and clear decision regarding Noabad lands. It appears from the 
letter of the Government of Bengal to the Board of Revenue dated 
the 3rd November, 1891 (Vol. V page 158-159) that the Noabad 
talukdars will not have three incidents of the proprietary right viz, 
the right to partition, to a separate account and to malikana. All 
these refer to Noabad taluks. The cases of Prosunno Coomar Roy 
v. The Secretary of State (4) (known as the Ramoo case); and 
Haidar Ali v. Secretary of State (5) ; Gangadas Sil v. The Secretary 
of State (6) also relate to Noabad taluks. The learned Government 
pleader referred to Sarada Charan Mitra's Land Tenures in Bengal 
end edition page 42 where it is stated that “Regulation ITI of 1828 


(1) 0874) a1 W.R. 327. e (a) (1872) 17 W. R. 376. 

(3) (1868) 9 W. R. 312 F, B. (4) (1899) I. Le R. 26 Calc. 792. 
(5) (1908) 13 C. W. N. 2351 9 C. L. J. 265. 

(6) (1916) go C. W., N. 636. 
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declared the absoluje right of Government to those Noabad lands." 
Regulation III of 1828 does not however appear to refer to Noabad 
lands in Chittagong* Section r3 of the Regulation refers to lands 
in the Sunderbans. He also referred to Rampini’s Bengal Tenancy 
Act, 4th Edition, page 17 where a reference is made to a letter No 
1792:1793 dated the 24th July 1893 from the Government of India 
to the Government of Bengal in which it was stated that Noabad 
taluks in Chittagong were to be treated as “ tenures ? and not 
as “estates”. That indicates that Government is a proprietor in 
respect of Noabad lands. In the case of Dharma Charan v. 
Ramesh Chandra (1), the learned Judges observed that Noabad 
land is land which forms part of a Government estate, If Noabad 
is a Government estate, it would be similar to a Government khas 
mahal. In Aminaddi v. Tarini Charan (2), it was observed that as 
proprietor of the khas mahal, Government stands in the same posi- 
tion as a private zemindar. 

As stated above, the real contest in the lower, Court did not turn 
upon the nature and incidents of Noabad lands: and although 
the matter has been argued before us on appeal, and the*question is 
one affecting a large number of interests in Chittagong, it cannot 
be said that the evidence in the lower Court was directed to the 
point upon ary comprehensive or exhaustive scale, We can only 
give our decision upon such materials as have been placed before 
us in the present case. 

Having regard to the letter of the Government referred to in 
Rampiniís Bengal Tenancy Act mentioned above, and to the 
observation in the case of Dharma Charan v. Ramesh Chandra (1) 
it should be taken that the Government stands in the same position 
as an ordinary zemindar in respect of Noabad lands. And if that is 
the position of the Government, it may settle lands like any ordi- 
nary zemindar, In the case of Shetkh Hazari v. Khanoo Mirda (3), 
it was held that a Collector is not bound to grant a pattah of 
Government lands to the party in possession. We must accordingly 
hold that the defendant No. I was not bound to settle the lands 
with the plaintiffs. l 

Settlements made by the Government however appear to be 
made according to certain rules, and in the present case appear 
to have been made with reference to Regulation VII of 1822. The 


(1) (1914) 24 L C. 830. . 
(a) 11919) 24 C. W. N. 211 (214) ; 29 C. L. J. 564. 
(3) (1865) 4 W. R. 52. 
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lands were settled with the defendants 2 to 5əon the ground of 
contiguity and possession. So far as plots 6888, 6889 and 68go are 
concerned the settlement with the defendants "must fall through, 
having regard to the finding of the Court below with which we agree. 
The plots of lands which are the subject matter of the appeal were 
also undoubtedly settled with them on the ground of contiguity and 
possession. It is so expressly stated in the proceedings. It is 
accordingly urged on behalf of the appellants that when it is found 
that the settlement with the defendants were granted under an 
erroneous impression, we should declate that the plaintiffs are entj- 
tled to settlement if contiguity and possession are to be considered 
in settling lands. The Court however can declare the title of the 
plaintiffs to settlement only if they have got a /egal right. As it is, 
we are unable to make any declaration in favour of the plaintiffs. 
It is for the Government to consider whether it should rectify 
its previous erroneous assumption by settling the land with the 
plaintiffs. 

The plaintiffs are entitled to get mesne profits in respect of the 
portion of the properties decreed in their favour from August 1917, 
up to the date of delivery of possession, or until the expiry of three 
years from:the date of this decree, whichever event first occurs with 
interest thereon at 6 per cent. per annum. There will ‘be no decree 
against the defendant No. 1 as the defendants Nos. 2 to 5 agree to 
pay the entire amount of mesne profits payable to the plaintiffs. 
The mesne profits are to be ascertained by the Court below and 
final decree will be passed by that Court for the amount so ascer- 
tained in favour of the plaintiffs. The case ,will be sent down to 
the lower Court for that purpose. 

The result is that, subject to the order for mesne profits men- 
tioned above, both the appeal and the cross-objection are dis- 
missed. 

The appellant must pay 5 gold mohurs as costs of the Secretary 
of State for India and the respondents Nos. 2 to 4 must pay one gold 
mohur to the appellant. 


No order as to costs in the cross-objection. 


A. T, M. Appeal and Cross-objection dismissed : Case sent 
down for ascertainment of mesne profits. 


. qp 
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Before Sir Asutos& Mookerjee, Knight, Judge a and Mr. ies 
Cuming. 


JASODA LAL PAL CHAUDHURI 
f. 
BALARAM PODDAR*. ° 


Benami—Burden of proof—Legal evidence—Suspicion— Tesi. j 

The burden of proving that a certain conveyance standing in the name of one 
person is benami for another under whom a third person claims, lies on the person 
who so raises the plea of benami. In the process of this investigation, the Court 
must take care to rest its decision, not upon suspicion, but upon legal evidence 
established by legal testimony, although the Court need not approach the trans- 
act’on with that scrupulous rigour which, in other systems of jurisprudence, may 
demand the existence of the clearest positive evidence that the ex facie owner of a 
property holds the same for the interest of another : Moti Lal v. Kundan Lal (1), 

. 
and Muhammad Mahbub v. Bharat Indu (2). 

When it is asserted that an assignment in the name of one person is really for 
the benefit of another person, the vital test is the source whence the consideration 
came: Nrityamoni v. Lakhan Chandra (3). In addition to this, the Court 
should take into consideration the question of possession 'and the surrounding cir- 
cumstances : Upendra v. Purendra (4). 

Appeal by the Plaintiff. 
Suit for possession. 
The material facts sufficiently appear from the judgment. 


a Babs Dwarka Nath: Chuckerbutty, Dr. Dwarka Nath Mitter, 
Babus Debendra Chandra Pal and kak Kutar Mitra for the 
Appellant. 


Babus Mahendra Nath Ray, Panchanan Ghose, Gopendra Nath 
Das and Pramatha Nath Banerjee for the Respondent. 4 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J. :—The subject-matter of the litigation which has 
culminated in this appeal isa valuable tract of land in the eastern 
suburb of this city, which admittedly belonged at one time to the 
Calcutta Electric Supply Corporation. On the 21st December, 
1904, the Corporation executed a conveyance ef the land in favour 


* Appeal from Original Decree No. 90 of 1920, against the decision of Babu 
Banamali Sen, Subordinate Judge of 24-Pergannas, dated the 6th March, 1920. 

(1) (1917) 25.C. L. J. 581 5 a1 C. W. N. 929. 

(2) (1918) 23 C. W. N. 321. 

(3) (1916) L L. R. 43 Calc. 660 ; 24 C. L. ] 1320 C, W. N. saz. 

(4) (1915) 21 C. W. N. 280. 
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of one Baburam Saha, member of a family of Sahas whose relation- 
ship will appear from the following pedigree : 
* 


Baidya Nath Saha 





l. l 
pus Na oe M EORR Prohlad 


| | | | Kedar Mathura Nath Bepin 
Baburam Abhoy Sitanath Keshub 
Surendra 


| 
Basanta Mullick 


| 
Mangal Krishna 


The plaintiff and the defendant are strangers to the family of 
Sahas, and each of them claims to have acquired exclusive title to 
the disputed property by purchase at an execution sale, The his- 
tory of the respective titles set up by them may be briefly narrated 
at this stage. 

On the 25th August, 1913, Abhoy Charan Saha, a brother of 
Baburam Saha, obtained a loan of Rs, 10,000 from the plaintiff, on 
an equitable mortgtige by, deposit of title deeds of the disputed pro- 
perty. In this transaction, he professed to act on behalf of himself 
and as attorney for his three brothers; in substance, he hypothe- 
cated the propertys.on the assumption that he and his three brothers 
were the onlyzfietsons interested therein. Thé loan was not repaid, 
with the result that on the 21st July, 1916, the plaintiff sued the 
mortgagors to realise his dues. The suit was decreed on the 7th, 
September, 1916, and notwithstanding the objection of the present 
defendant, who made an ineffectual attempt to intervene in the exe- 
cution proceedings, the mortgage property was sold on the roth 
July, 1917. The mortgagee himself became the purchaser and ob- 
tained delivery of possession through Court on the 17th September 
1917. He could not, however, obtain actual possession and was 
constrained to institute the present suit on the 28th April, 1910. 


The defendant, who, as we have seen, made a fruitless endea- 
vour td stay the proceedings in execution ofthe mortgage decree, 
claims to have acquired title at a sale held “in execution of a decree 
for money obtained by one Isan Chandra Chatterjee against all the 
nine members of the Saha family whose names are set out on the 
genealogical table as descendants of the original founder Baidya Nath 
Saha. Chatterjee had, in his suit-against the Sahas, obtained an 
order for attachment before judgment on the 21st December, 1914. 
Chatterjee subsequently obtained a decree and brought the property 
to sale on the arst November, 1916, when the defendant became 
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the purchaser. The position, consequently, is that the plaintiff has 
purchased the right, title and interest of the mortgagors under the 
equitable mortgage of the asth August, 1913 (that is, of the four 
sons of Gobardhan Saha) while the defendant has purchased the 
right, title and interest of the judgment debtors in the suit of Chat- 
terjee (that is, of all the nine members of the Saha family) The 
plaintiff contends that the property purchased from the Calcutta 
Electric Supply Corporation was acquired for the benefit of Babu- 
ram Saha and his three brothers, though the conveyance was taken 
in his name alone. The defendant maintains, on the other hand, 
that the property was acquired for the benefit, not of the members 
of one branch alone, but of all the members of the Saha family. The 
question thus arises, what was the true nature of the purchase 
effected on the 21st December, 1904. : 
The principles applicable to cases of this character are well 
settled and need not be elaborately discussed. As was observed by 
Lord Sumner in Moti Lal v. Kundar Lal (x), the burden of proving 
that a certain conveyance standing in the name of one person is be- 
nami for anpther under whom a third person claims, lies on the per- 
son who so raises the plea of benami, “In the process of this inves- 
tigation, the Court must take care, as Lord Shaw observed in 
Mukammad Mahbub v. Bharat Indu (2), to rest its decision, not 
upon suspicion but upon legal evidence established by legal testi- 
mony, although the Court need not approach the transaction. with 
that scrupulous rigour which, in other systems of jurisprudence, may 
"demand the existence of the clearest positive evidence that the ex 
Jade owner of a property holds the same for the interest of another. 
The case before us is reasonably free from difficulty to this extent, 
that the rival claimants are agreed that the conveyance by the Cal- 
cutta Electric Supply Corporation to Baburam Saha was not for his 
exclusive benefit. It is the common case of both sides that the 
transferee acquired the property for himself and others ; the only 
question is, who these other persons were—were they the members 
of one branch of the family, or did they include all the members of 
the family. For the solution of this question, the most important 
test to be applied is the source of the purchase money, for, as was 
observed by Mr. Ameer Ali in Nrityamoni v. Lakhan Chandra (3), 
where it is asserted that an assignment in the name of one person is 
really for the benefit of another person, the vital test is the source 
(1) 6917) 25 C. L. J. 581 ; 21 C. W. N. gag. 
(2) (1918) 23 C. W. N. 321. 
(3) (1916) I. L. R, 43 Calc, 660 ; 24 C. L. J. 1 ; 20 C. Wi N. 522; 
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whence the consideration came, Sir George Farwell formulated the 
same test in different language when he obsetved in Bilas Koer v. 
Desraj (1), that in the case of a benami transaction, the trust of the 
legal estate results to the man who pays the purchase money. To 
the same effect is the decision of the Judicial Committee in Parbati 
Dasi v. Baikuntha Nath (a), which recalls the earlier pronounce- 
ments in Dhurm Das v. Shama Soondri (3) and Gopeehrist v. 
Gungapersaud (4). In addition to this, as pointed out in Upendra 
v. Purendra (5), the Court should take into consideration the ques- 
tion of possession and the surrounding circumstances. In the. pre- 
sent case, it is not alleged on either side that the consideration for 
the conveyance was paid by Baburam Saha with his own money, or, 
indeed, that he had such separate fund at all. The money must ac- 
cordingly has been paid out of the funds of a family business carried 
on in the firm name of Gobardhan Saha. This necessarily 
leads to the question, who were the partners of this firm. The 
case for the plaintiff is that the firm had only four partners, 
namely, the four sons of Gobardhan Saha; the case for the 
defendant is that all the nine members of the Saha family, 
that is, all the descendants of Gobardhan Saha and his three 
brothers were partners. The Subordinate Judge has found on the 
oral evidence that all the members of the family were partners in 
the firm. The plaintiff further alleged that the business carried on 
upon the disputed land (on the east side of the canal) was distinct 
from the business conducted in the original premises (on the west 
side of the canal). This allegation has not been established on the 
evidence, and, as the Subordinate Judge pertinently remarks, it is 
improbable in the highest degree that a separate business for the 
game kind of goods would be started by some of the partners in 
the original firm, We thus see no reason to dissent from the con- 
clusion of the Subordinate Judge that the original firm on the west 
of the canal belonged to the whole family and that the business 
on the disputed land to the east of the canal was an integral part 
thereof. There is no reasonable doubt that the land was acquired 
for the family firm, and, was, indeed, treated as much in a suit for 
dissolution of the firm instituted on the 25th July, 1913, by Surendra 
Nath Saha, the grandson of Bifwa Nath Saha. No weight can be 
attached to the circumstance that the tax was paid and the license 


(1) (1915) L. R. 42 1. A. 202; L L.R. 37 All. 557 ; a2 C. L.J. 516. 
(2) (1913) 18 C. W. N. 428 ; 19 C. L. J. 139, 

(3) (1843) 3 M. I. A. 129 ; 6. W. R. P. C. 45. 

(4) (1854) 6 M, I. A, 53: (5) (1915) 21 C. W. N. 280. 
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was taken in the name of Baburam Saha in whose name the convey- 
ance stood ; nor does the fact that the tax and license fees for the 
original firm were paid separately from those on account of the busi- 
ness on the disputed'land, justify the inference that the two were 
separate and distinct. We must remember that the two places were 
situated within the jurisdiction of two different municipalities, and 
this would render separate assessment and collection inevitable. 
. There is thus no escape from the conclusion that the plaintiff has 
acquired by his purchase, title to only one-fourth share of the dis- 
puted land, and as his title relates back to the date of his mort- 
gage, while the title of the defendant relates back at most to the 
date of the attachment before judgment if not merely to: the date of 
the decree subsequent thereto, the plaintiff is entitled to priority 
to the extent of his one-fourth share. We may add that no 
question has been raised before us as to any possible right of the 
defendant to redeem the plaintiff. The inference follows that the 
Subordinate Judge has rightly dismissed the claim in excess of an 
one-fourth share. 

The result is that the decree made by the Subordinate Judge is 
affirmed and this appeal dismissed with costs, 

The cross-objections are not pressed and are therefore dis- 
missed. < 
A, T. M, i Appeal and Cross-objection dismissed, 
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Hyam for the Appellant. ' 
De Gruyther K. C. (Dude, with him) for thé Respondent. 
The judgment of their Lordships was delivered by 
. - Viscount Cave :—Their Lordships. haye considered the argu- 
ments addressed to them in support of these appeals, but they see 
no.reason whatever for differing from the -careful judgment of the 
Judicial Commissioners and they will humbly advise His Majesty 
that these appeals fail-and should be dismissed with costs. 


It is desirable to add a few words of comment in this case. 
When the record originally came to this country it contained an 


“enormous mass of wholly irrelevant and-unnecessary matter. Under 


directions given in the Privy Council Office no less -than 781 pages 
were omitted from the record before it was put.together for the use 


~of the Board.: ` On looking th-ough what is left-it is not improbable 


that even moré of the matter printéd heré might have beeredispens- 
ed with. .If the. decision of the Board had been in favour of the 
appellants, directions would certainly have been given which would 
have compelled the appellants in any event to’ pay .a large part of 
the costs of printing the.record ; but asthe order of the Board is 
that they pay all the costs of the: “appeals it is néedless to make any 
special order in this case. 


Barrow, Rogers & Néill : -Solicitors.for Appellant. 
Solicitor, India Office: Solicitor for the Respondent. 
K, V. L. N. 
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—— XLV of 1860, Sec. 499 Excep. 9... 7 te - we 527 
—~ X of 186, Sec. 57 m d ds id m 488 
—— XXI of 1870, Sec 3 ves m ve T T 488 
—— XXI of 1870, Sec. 216 .. kas € T m 46 
— | of4832, Secs. 68, 70 — ds vis se da 473 
— 1 of 1872, Sec. 106. [lus (a) Wa sé s ess 451 
—— I of 1872, Sec, 115 m" Ra - T sae 409 - 
— 1 of 1872 Sec. 116 - - s Kr i 146 
—— Iof 1872, Sec. 157 | em m To e s 356 
—— I of 1872, Seca. 159, 160... ee a - EA 279 
—— IX of 1872, Sec. 247 = s i PA ies 498 


—— XVIII of 1879, Sees. 13 (b), 13 (f), 14 4 m ie 359 | 





—- V of 1008, O. a1 R. 22, O. 32 


—— V of 1908, O. 21 R. 53 Sub-Rr. (2) and (3) 


-—— V of 1908, O: 21 Rr. 98,99 101 wee 
——— V of 1908, O. 26 R. 4 ^ 
——' V of 1908, O. 34 Re. 14,15 ais 
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Act XVIII of 1879, Sec. 14 wa PN w 
—— V of 1881, Sec. 50 wee m ns 
—— IV of 1882, Sec. 55 Sub-Secs, t (g) (a) P 
— IV of 1882, Secs. 60,98. ... " w 
——— IV of 1882, Sec. 83 pas ii m 
—— VII of 1885, Sec 48 (a)... Ka T 
—— VIII of 1885, Sec. 50, Sub-Sec. (3) .. ^ 
—— VIII of 1885, Sec. 52 oe T 
—— VII of 1885, Secr. 65, 167 Ws "T 
—— VII of 1885, Secs. "04, 95, 98 - - 
—— VIII of 1885, Secs. 101 B, 104 G, 104 H - 
—— VII of 1885, Sec. 106. ... m m 
— VIII of 1885, Secs. 106, 109 see on 
—— VIII of 1885, Secs 148A, 1558, 169 ae 
—— VII! of 1885, Sec. 159 w w 
=— VIII of 1885, Secs. 159, 161, 167 ase s 
— VII of 1885. Sec. 178 cl. (a) .. 
— VIII of 1885, Sec. 102 ave T 
— VII of 1885, Sch. HI Art 1(2) "T m 
—— VI'l of 1890, Sec. 29. u - - 
—— lof 1894, Sec. 31 (2)... m T 
—— V of 1898, Secs. 107,144 us- PA ne 
—— V of 1898, Sec 133 see tes ‘as 
=— V of 1898, Sec. 145 ES m “u 
` .— V of 1898, Secs. 145, 146 ae w 
— V of 1898, Sec. 196À ... a Tm 
—— V of 1298, Sec. 239 ui on m 
—— ||! of 1899, Sec. 2 (5) (b) ane " 
——— V of 1908 Sec. 2 Sub-sec, 2, 47 -— "T" 
—— V of 1908, Sec, 11 " m T 
-——— V of 1908, Sec. 35:47 w oe T 
—— V of 1008, Secs. 73,115 sn - T 
—— V of 1908, Sec.*144 m ad "T 
——— V of 1908, Sec. 151,0. 41R. 23 - w 
— V of 1908, 0.2 R. 2 s m us 
—— V of 1908, 0.2 R.2 du dh " 
— V of 1908, O, aR. 69 m m En 
—— V of 1908, O, 3 R. 4 (1) and (2) ase 2 
—— V of 1908, O. 5. R. 15. s an w 
V of 1909, O. 6G R. 17 w we 
—— V of 1008, O. 16. Rr. 19,21, O. 26 R. 4 an 
—— Vofo, O. 21 R. 2 w si sus 


[Vor, XXXV. 
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e 

Act V of 1908, O. 41 R. 10 T en 385 ds 
——— V of 1948, Sch. II Paras 14 (c), 18, 20, 21 via ace - 
—— IX of 1908, Sec. 2 (4), Sch I. Art. 62 T: - " 
—— IX of 1908, Secs. 5 and 14 ae € - P 
— IX of 1908, Sec. 15, Sub-sec. (1)... "d Pk 
—— — IX of rgo8, Sec. 20 (2) Se 2 vei a6 Pat 
—— FX of 1,08, Sch, L Art 11A. eee 2 ee T 
— 1X of 1909, Sch. I. Art. 29 E a me ds 
—— IX of 190), Sch. l. Arts. 89,115,116 w es — 
~ IX of 1908, Sch. I Art 139 ws = Se ns 
—— IK of 1908, Sch, 1. Arts. 142, 144 ... - ce s 
— [X of 1908, Sch. 1. Arts. 174, 181 - T Y wm "T 
—— IX of 1908, Sch 1. Arts. 182 cl. (5) T: Tt TA 
———- XVI of 1908, Secs. 17, 49 w es - «e 
Act HIB. C. of 1913, Secs. 3 Cl (6), 4 Sch. E cl (7), 37 ies s 
"Action to boycott, how manifested ; See Pl-ader wa we v 
Additional land to be assessed at the same rate as the original rate ; See Rent 

fixed in perpetuity EN d ae 2n sis 


Adjudication of adult members of Dayabhaga family—Debt contracted for new 
business—New business started by karta— Liability of minor’s share; 


See Hindu joint trading family age as Si -— 
Admissibility in evideàbce— Contents of previous petition filed in Court by 
client—Evidence Act, Sec. 157-; See Pleader .. zT a 

. e 
amma in evidence—Recitals of boundaries of other lands in docu. 
ments between third parties ; S-e Suit, maintainability of ... E 
Admission, improper, of evidence—No objection ; See Document om 





of unobjected evidence—Evidence in direct contravention of 


law ; See Document - eae oe - oe 
Adverse possession — Hostile possession ‘of third party—Co-owner, a lessee, 


Where the possesston:of both co-owners of a property was terthinated by a 
hostile third party who claimed the property adversely to both of them and 
one of the co.owners subsequently came into possession of the property 
under a lease granted by the adverse possessor and continued to do so for 
more than twelve years, the title of the other co-owner to the property was 
éxtinguished, inasmuch as the possession of the property must be referred 
to the title which the co-owner acquired under the lease and not to his 
title as a co-owner of the property. Bhola Nath Dev Golabd! Sardar >z. 


Adverse possession—Limited interest ; See Chawkidari chakran land m 


—— possession — Limited interest ; See Ejectment m tos 





possession againstea mortgagor, if affect a simple mortgagee ; See 
Mortgage m "m QU | oon ON 


-—— possession against tenant of a part of tenure, during continuance of 
lease, cffect of ; See Permanent lease oe m »- 


164 


182 


293 
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. 

Agreement between co-sharer landlords to realise their share of rent separately, 
effect of ; See Rent sale ... A P e 7 — 

not to claim for abatement of rent—Defaulter agreeing with his 
landlord—Purchaser in execu'ion of rent decree, is bound by such. agree- 
ment; See Permanent lease "p oe w 





that an occupancy raiyat will not, in the event of acquisition by the 
Crown, claim a share of compensation money, if valid ; See Compensa- 





tion ses vs P or f we : a... 


to transfer property -- Intended transferee taking possession, effect of 
— Requisite legal documents not executed and registered ; See Tenancy... 


Alluvial accretions— Title — ** Gradual, slow and imperceptible,’ meaning, 


of — English rule. 


A Lanka.or alluvial accretion formed.in the Godavari river in the Madras’ 


Presidency, was in possession of the respondents, At the place where this 


PAGE, 
30 


292 


133 


lanka was situated the Godavari was both navigable. and tidal, and the : .: 


bed of the river at that place belonged to the Government of India. 
The Government of India claimed title to the lanka and levied penal 


assessment. It isnot disputed that the lanka’ was -formed laterally’ in ` 


contiguity with the respondent’s lands but it was contended that the for- 


mation was not “ gradual, slow and imperceptible” as to give title to the ` 


respondents: : 
Held, that the words *‘ slow and imperceptible” in the English rule, are 


only qualifications of the word” ‘gradual’? and that this word with its ' 


' quajifications only defines a test relative to the conditions to which it is 
applied. In other words, the ‘actual rate of progress necessary to. satisfy 
the cule when used in connection with English rivers is not necessarily 
the same when applied to the rivers of India ; that the accretions must 
be held to have been *' gradual slow and imperceptible” and to be the 
property of the respondents, Secretary of State for India in Council 
v. Raja of viziaungram `.. dan aw vus See 

Alluvion and Dilevlon Act, Sec. 6—Churs and islands formed in a non-navigable 
river since the decennial settlement of the zemindari; See Revenue, 
assessment of ove ove - "T "es 

Allayion aud Dilwvion Regulation, Sec. 4 cl. (3)— Title when vests in 
Government—Bed of large navigable river ; See Chur, right in a 


Amendment of plaint— Discretion of Court ; See Plaint, amendment of M 
Ancestral business, and one carried on after the death of ancestor, distinction 
between ; Ses Hindu joint trading family EH "^ m 


Anomalous mortgage—Mortgagee in certain event to enter into possession and 
take rents in satisfaction of interest—Right to redeem ; See Mortgage 
for a term E ste "X e «e aké 


Appeat—Order for issue of sale proclamation-—Cigil Procedure Code (Act V 


of 1908), Secs. 2 (3), 476 . : | 
An order made in the course of execution proceeding, in order to bea 


decree within the meaning. of sub-section 2, section 2, must conclusively _ 


determine the rights of the parties : 


463 


-~ 


- Vou; XXXV.] , NDEN OF CASES, 


Appeal—(Cenzd.* : 
No appeal lies against an order for isaue of sale proclamation passed ex 
parte on the application of the decree-holder. Jogesh Chandra Chon- 


dhuri v. Hemendra Kimar Roy Choudhuri E e 


mamme Order in enecution of decree— Decree in suit valued hoes Rs. 5000— 
Appeal presented in wrong Court—Ne objection as to juvisdiction 
—Appeat decided — Second appeal— Proper order— Limitation Act X 
of 1908), Secs. 5,14— Discretion, how exercised. 

An appeal lies directly to the High Court against an order in execution of 
a decree passed in a suit valued at more than Rs. sooo. If it be present- 
ed to, and decided by, the District Court, ‘the’ High Court will, on second 
appeal, set aside that order as being made without j urisdiction and subs- 
titute therefor an.order that the memorandum of appeal presented to the 
District Judge be returned to the appellant for presentation to the High 
Court | 

In computing the period of limitation, when -the appeal is presented, the 
“Court should exercise the discretion vested in it under section 5 of the 
Limitation. Act guided by the provisions of section 14. Kumuda Ray v. 
Kamala Kant Sen t Saas ` T 

1 oom Order of remand and reversal —Croil Banus Code (Ad | Vaf 1908) 
section 151, O. 41, R, 29. - s 


The order of the lower appellate Court was as Til 1 The appeal is - 


allowed and the decree of the lower Court is reversed. The suit is 
remanded for a de novo trial of the suit on amendment of issue No.6 as 
mentioned above. The lower Court is directed to, re-admit the suit under 
its original number in the register of civil suits vend to proceed to deter- 
mine the. suit, the evidence recorded during the original trial to be evi- 
dence during the trial after remand. The parties tobe at liberty to 
adduce new evidence in support of their respective cases.” 

Held, that the lower appellate Court had no jurisdiction to make an order 
of remand under order 41; ‘rule 23 of the Code of Civil Procedure and had 
no authority to reverse the decision and to remand the case. Radia 
Krishna Saha v. Kamal Kamini Debya | V dn VQ. EN eaa 

Order rejecting appeal for not furnishing security for costs, 

No appeal lies against an order of rejection of an £ppeal for not furnishing 
security for the costs ot the appeal and on the original sult under order 41 
rule 10, of the Code of Civil Procedure. ims Chandra Das e. Manin- 





dra Lal Das m | ee ES ia - 
men, Where lies—Order in execution of decree passed ina suit valued at 

` more than Rs. s000 ; See Appeal a. m - T 
amen to judicial Conimittee ANM under Land , Acquisition Act; See 
Hindu will E m ya 


Appellant, sučcessfal, when deprived of his costs; Sse Refund, right to 
Appellate Court; duty of, when interfering with an order pat trial Court in 


the exercise of its discretion ; See Commission ... | oe s 


Application for execution of decree, if to be treated -as one in continuation or 
revival of a previous: application similar in scope and character—Consider- 


170 


106 


348 


è 
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Applicatlon—(Conia.). ^ 
ation of application for execution. interrupted by interventions of objec- 
` tions and claims found to be groundless or suspended by? reason of injung- ` : 
' tion or like obstruction ; ; See Limitation Ert ass M 84 
for execution, if a revival and continuation of previous piala rare 
` Ses Limitation . - T i. ns i 135 
— —— to certify payment, if to be distinct from application for Location: D 
: See Limitation |. . ^ wu s eae n 
Appolntment of pleader, how long continues ; See Pleader vis as 356 
Apportionment—Purchaser of part of mortgaged premises— Property divided F 
into several parts y: See Mortgage contract A a rr 332 
» where directed ; See Mortgage contract we -- $333 
Arbitration—Arbitrator, jurisdiction stu; institution of; See Award, if | 
bar to suit — .. e^ E" - " m. 48 
meii Sil, institution of Defendant, duty of ; See Award, if bar to 
suit : die E ake ee - m “e o 482 
Arbitrator, jurisdiction of—Sult, institution of; See Award, if bar to san s 483 
* Arbitrators, decision- of, pending suit, validity of; Se Award, if bar to 
suit '- we ow " - - € 483 
Assam—Bengal Schoo! of Hindu Law; See Hindu Law— Heir ie, w 34 
Assessment—What lands are excluded ; See Revenue, assessment of um 92 
—— ——8t the. originat rate—Additional land; See Rent fixed i in. perpe- 
tuity e © w "m -— c d.d - 138 
Attaching “creditors. aud - judgment-debtor — Payment in part satisfaction 
of the decree attached, by the judgment. debtor--intérest on decretal 
amounts—Civil Procedure Code, O. 21 R. 53 Sub-Rr. (2) and (3); See 
Decree, execution of m ws a - 109 
 Attestation-—Witness, other than the executant, signing ‘the document ; See ` 
Promissory note , .. w sta MT E i 459 
Attestation of deed— Knowledge of contents of deii: ‘Seb Registration | ii 409 
> ~of deed, effect of— Estoppel 3 See Registration oe ati 409 
Attested instrument, use of, when can be made ; See Document me ` €- 7 437 
Auction-purchasers,. rights of—Sale for arrears, of rent by entire body of land. .— 
Jords—Purchaser of occupancy holding in execution sale holdat the 
instance of some of the co sharer landlords for their shares of rent—Sub- 
; seguent purchase: of the holding at the instance of the entire’ body of 
landlords for arrears of rent ; See Rent sale ove ove is 30 


! award, if bar to suit —Suit pending decision of arbitrators—No application A 
Jor stay of suit— Death of ome of the arbitrators pending hearing of 
` 3, sult—Civil Procedure Code (Act V of 1908) Sch. II Paras 14 (c), 20, 21. 
.Vi$ The plaintiff and the defendant were owners-of adjoining parcels and, the. 
controversy between them constituted 2 boundary dispute. On the rgth 
ty May, 1915, they executed a deed of agreement and referred the matter in 
dispute to three arbitrators. - The agreement did not, provide for the re- N 
constitution of the committee of arbitrators, if one of them should die. 
The arbitrators held an enquiry and on the 4th November, 191 2 one of 


te lah? 


VoL, XXXV.] INDEX OF CASES, — : 


Award—(Cenid.) ° 


them anóounaed a decision which was signed only by himself.and was une - 


favourable to the plaintiffs. On the 8th March 191R, the plaintiff institut- 
ed a suit for recovery of possession apon establishment of title. The arbi- 
trators were not apprised of the institution of the suit and- on the 3oth 


March 1918 they published their joint award. The defendant, who did- 


not receive notice of the suit till the 4th April, entered appearance on the 
11th April and filed hls written statement on the 26th April. He did not 
take recourse to the proper procedure, namely, apply for stay of the suit, 
cancellation of the award as made without jurisdiction, and thereafter 
remission of the matter to tlie arbitrators : 
Held, that as the award was made without jurisdiction, the Court was 
. competent to try the suit on the merits. 
That as the defendant did not take recourse to the proper procedure, he 
should not be given an opportunity in second appeal to comply with the 
erequirements of the law, as the death of one of the' arbitrators rendered 
reconsideration by the original arbitrators Impossible, 


As soon ak the cuit is instituted, the arbitrators lose their authority. If the 


defendant still desires-that the controversy should be decided by arbitra- ' 
tion, he should endeavour to obtain a stay of the suit by «an appropriate ` 


application under paragraph 18 of the second schedule to the Civil Pro- 
ceduré Code. If the application is refused by the Court in the exercise of 
its discretion, the remedy by arbitration ceases to be available. If the suit 
ig stayed, two possible contingencies may arise: If the arbitrators have 
not yet made an award, they aro froe to bring their proceedings toa ter- 
mination and make an award in accordance with laws. If, on the other 
hand, the arbitrators have made an award after thé institution of the sult, 
the award cannot be pleaded as an effective bar to the suit. The award 
so made should be brought up beforc the Court under para. 20 of the 
second schedule to the Civi] Procedure Code; the Court will refuse to 
enforce it under para 21 read with para, 14(c) ; and as the award will 
thus stand cancelled because made without” jurisdiction, the arbitrators 
will be left free thereafter to resume their proceedings on the basis of 


the original reference. Sarat Chandra Seu v. Rajkumar Mookerjee ~.. 


— after the Institution of suit; See Award, if bar to suit is us 
—— under Land Acquisition Act-—Appeal to Judicial Committee ; See Hindu 

will a; -= eee w in se. see m 
women under the Land Acquisition Act, nature of ; See Hindu will i 


Benami—Burden of proof—Legal evidence—Suspicion— Test. 

The burden of proving that a certain conveyance standing in the name of 
one person Ís benami for anotber under whom a third person claims, lies 
on the person who so raises the plea of denami. In the process of this 
investigation, the Court must take care to rest its decision, not upon sus- 
piclon, but upon legal evidence established by legal testimony, although 


the Court neod not approach the transaftion with that -scrupulous rigour. .. 


which, in other systems of jurisprudence, may demand the exístence.of 


bor. 
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` Benaml—-(Contd.). 
the clearest positive evidence that the es facie owner of a Rae holds ~ 


“the same for the interest of another! 

When It is asserted that an assignment in the name of one person “is really 
for thé benefit of another person, the vital test is the source whence the 
consideratidn came: In addition to this, the Court should take into 
consideration the question of possession and the surrounding cirbumstan- 
- cea. Jasada Lal Pal Chaudhuri v. -Balaram Poddar .. . ... ` E 

———epistered. partition ded-Co-thariri -Burdin of proof=kimi- 
tation and adverse fostession— Limitation “Act ux of egi Xe o 
Arts. 142, 144. - 

The burden of provirig that the grant of a one-third share to the AKA 


by a registered partition deed was benami for another s ehen lies om gH . 


person alleging it. . 


To prove dis posséssion and adverse possession against udi persons clothed `- 


with all the insignia of benificial ownership, very strong and reliable evi- ` | 


dence should be required. Limitation against a ¢o-sharer does not hegin 
to run until his title is openly denied. Arab Ali khan v, Mahamud All 


Khan nues a d aa hs Hive ie arate cette NGANG 
m=, investigation into . question of—Court’s' duty in deciding; See 


Benami e te m -- - we aa? cs 


BenamWar suing for removal of obstruction to access of light and air-in a 
house ; See Suit, malatainability of  ... ‘esa - en, 


The Bengal Land Revenue Assessment (Resumed lands) Regulation, effect pal . 


River bed from „which. churs: baye. been thrown up was at the date of 


settlement the property of Zemindar—Settlement imposed upon Zemindari . 


as a whole ; See Revenue, arsessment of- ETT tse ENS 
Bengal Tenancy Act, Sec. 48 (&)— Rent in kind, in default certain sum ‘of money 
as price ; See Under-ralyat m ^ WS od tes 


» Sec, 50 Sub-sec,(2)— Tenant, if to establish actual payment 
of rent during the twenty years ata uniform rate ;-See Presumption. ses 
==, Sec. 50 Sub-sec. .(a)— Tenant to establish that rent or rate 











of rent not changed Actual payment of rent, if necessary; See Pree.. 








sumption , s ar we "- € 
—, Sec. 52 Proof, nue of ; See Burden of proof . S 4 
~=, Sec. 65—Charge, if can be enforced —Decree for rent, not 
enforceable by sale of the tenure or- holding y See Mortgage ur aes 


— — — 5, Secs, 93, 95, c8— Common manager removed or resigned or 


dead—District Judge, if can order for appointment of successor ; Sec 


Inherent power e e^ m sis T 





— 


, Séc. 106 —Question if a T of land'is in-exclusive’or in 
joint possession, décision ices of age or r posego Sea Record” 


_ofrighs — - iis " 
———, Sec. 109-—Sult andet section 106 5 allowed to bé withdrawn ; 





See Suit, maintainability of ... : g7 -—— A im e. 


; Sec. 103B, 104G, toi Reese aiit entry of, nature; Bola 
of; See Rent, recovery of T e € m7 yc 


pieni 


ae 
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"T is 
Bengal Tenancy Act, Sec 148 A, an .abling section ; See Rent sale - as 























— 7 ASec, 159—Re sale—Reni. purchage ; See Permanent lease 
s Sec, 159— 1 ansmission and not extinction. of interest ; $e 
Permanent lease - - t x on a m 
—, Secs: 159, jaga na NG aa of part of the 
lands of the defaulting tenure or holding’; See Incumbrance .. ^ A 
=~, Sec. 167—lncumbrance, anüulment of ; See Mortgage ` 
— —, Sec. 167—lncùmbranco—Mortgage of the holding 3 Sea : i 
| Mortgage- ze ee Ti üs E m i 


— samana, Sec. 167— Landlord purchaser-at rent sale; See Mortgage 
— , Sec, 167— Trespasser of part of the land of the defaulting 
tenure or holding ; See lacumbrance e we 
— — —, Sec. 178 cl (a) - Agreement that an occupancy raiyat will 
' not, in the event. of acquisition by the Crown, claim a share of conipen- 








sation money, if valid ; Ses Compensation tow - M 
» Sec. 192—''- Lease or contract in force "—Contract entered. 
into before the passing of the Act; See Contract - ow ae 





» Sec. 1ga—~-Revenue officer, if can-fix a rent affecting contract 
. entered into before the passing of the Bengal Tenancy Act ; See Contract 
» Sch. IH. Art. s (a)—Suit to eject ‘tenant after expiry-of 








-lease from proprietor's private land ; Sze Limitation - 
——— Sec. 111. Art. s (a), as amended by Sec 61 of Pat Act 
of 1907, applicability of ; See Limitation RUE "T " 
Boycott, action to, how manifested ; See Pleader < ^s ows ; 


Barden of procf—Alegation of title by adverse possession +; ; -Sse Waki 
——~= of proof—Appeal ; See Hindu Law—Alienation by widow . 
— — of proof—Bengal Tenancy Act (VIIE of 1885), Sec. akeni. 
i enhancement of. TEA 
The landlord in a suit under section 52 of the Bengal Tenancy Act. is 
bound to prove what the ares of the land‘was at .the inception- of the 


. tenancy, by what standard the area was"'found, and that by the same - 


standard of measurement there has been an excess: “inte Boiss sarkar 
v. Jatu Mullic "T ow t UNE e ets 


—— of proof—Both, parties adduced evidence in support of their Piscis | 


. . case; See. Document - m ode kas ^ 
n of proof— Conveyance 3 See Bonami ' 





own protection ; ‘See Joint trial ©- w i Dome et aa a 
of proof—Grant of a share by registered partition deed ; See Benami .... 
— —— of proof—Notices under sections 6 and 7 of the Revenue, Sale Law not 

signed by. Collector; See Revenue, sales ^ — i^ ENT 
— — of ptoof— Penal Code (Act XLV of 1860), Sec. 373. o" of inten- 





- of proof—-Defamation—Imputations mado: “in “good 4 faith “and fr his 


tion or knowled ge—Inference — Evidence Act (I of 1872), Sec 106.77 0777 


Proof of intention or knowledge, - such ds ere mentioned in section 473‘ of” 
the Indian Penal Code, is almost entirely E matter of inference from: E 


circumstances. 
Where all the circumstances went to show that the intention ot the: accused’ 
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wasito employ a certain girl as'a prostitute as soon at she was physically Ses 
ready for the purpose : ` Sensen 
Held, that under section 106 illustration (a) of the Indian Evidence Act, 
the burden, lay on the accused of proving that she intended to wait itil 
the age of 16 years had been reached by the girl. Khetraman! Dasi v. 


King-Emperor 2 ves xu see «€ m 451 
—— of proof— Person dealing with Hindu widow—Transactions, if justified ; 





See Hindu Law-—Alienation by widow si m st o n6 
— — of proof—-Serveioe of notice of deposit Transfer of Property Act (Va AH RS 
1882), Sec. 83. * 
Section 83 of the Transfer of Property Act casts a duty upon .the Court 
to cause the notice of deposit to be served upon the mortgagee, and not. ^ ^ ^^ 
‘on the mortgagor to seo that the notice has been served. ` It is not 
necessary for the mortgagor to prove that the Court did its duty and“ 
served the notice on the mortgagee. Nibaran Chandra. Halder v. Parball ^. 7 
Charan Naskar Wa - - en -m ' 203 
——-— of proof—Vakalatoama in a general and common form—Special con- ~~~ ~ 
tract ; See Pleader m es i me mw 7^ 856 
of prouf as to intention of waiting till attainment. of the age of 16 7 7. .- 
yoars— Penal Code. Sec. 373—Eyldence Act, Sec, 106 Ilus. (a) z Sew” 
Burden of proof. NET pa s wa ae EST 
Business, ancestral, and one carried. on after the death ‘of ancestor, distinetion : 
beween ; See Hindu joint trading family wee 498 
Cases, long-established decided ; See Incumbrance ue e - 36 
Case decided on a ground not raised in the pleadings— Test ; See Pleading w 103 ` 
Certificate, supplemental, for the period covered`by certificate pesyionsly 
issued ; See ‘Public demand’ s ate! tac $us aon m 304 
Certificated guardian—Lease for 7 years in accordance with comprouiise in i 
suit; See Lease - sas kis A TM 306 
Certification of payments, if to be within time ; See Limitation ... “i 566 
Certifylag paymeht of decretal amount—Application, ifto be distinct from 
application for execution ; See Limitation u m on 71 
Character of permanent tenancy, if “ changed—Trensferability —Origins] rent i 
increased with consent of both parties ; See Tenancy, character of .. 440 
Charge, if bad —Conspiracy, existence of—Offence:of .conspiracy and acts of i 
m. 379 


_ cheating in pursuance of conspiracy ; See Criminal conspiracy 
Charge to jury—Heads of charges, recording of-—Euidence of identification. 
The law requires, in trials by jury, a judge only to record the heads of his . 
charge ; they should include such statements on the part of the judge as 

will enable the appellate Court to to ünderstand. exactly what te really: 
said. ; 3 

The Sessions, Judge’s comments on the evidence of identification should be 
recorded in a form which will enabletthe appellate Court to know what 


was actually said, Abdal Gafar Kust v. Kigg-Emperor wi 437 
Charge to jury—Misdireetion on facts ; See Criminal conspiracy "P S. 279 
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Chawkidari Chahman land—Resumption and -setilement—Transferee—Ad- 
verse possession of limitéd interest—Rrvenue Sale Law (Act XI of 
1859), Sec. Sg— Purchase by defaulting proprietor, effect of. 


lf chawkidari chakran lands are resumed by Government and are settled 
with a zemindar, all rights created in such lands by the chawkidar in 
favour of third parties, comes to an end, although if transfer has been 
made by the zemindar before the resumption, the transferee becomes 
entitled to the benefits of the settlement with the remindar : 


_ A limited interest in property can be acquired by adverse possession. 


When a defaulting proprietor puréhases at a sale under Act XI of 1859, he 
acquires under section 55, the estate subject to all encumbrances existing 
at the time of sale and does not acquire any rights in respect of under- 
tenants or raiyats which were not possessed by tho previous proprietor at 

. the time of the sale. Satyendra Nath Banerjee v. Krishna Sakka Kar 


Chawkldari chakran.land, resumption of—Settlement with zemindar— Rights of 


* transferee “from xemindar—Rights_ of triinsferee from Chawkidar; See 


Chawkidari chakran land m E 2 fee 


Chur, right in—Alluvion’ and diluvion’ Regulation (XI of 1825), Sec. 4 Cl. 
(3)— Title; when vests in Government—Channel of a river. 


The Court must, before applying the provisions of clause (3) of section 4 of 
Regulation X1 of r825 detérmine whether the, chur or island has been 
thrown up in a large navigable river, the bed whereof is not the property 
of an Individual. “Unless it is established that the bed of the river is not 
the property of an “individual, title cannot vest in Government; in other 
words, title vests in Government ,X the bad of the large navigable river 
is public “domain. 


The channel of the river e mentioned i in clause (3) of section 4 0f Regulation 
XI of 1825, is a channel the bed of which is not the property of an indi- 
vidual. - . 


The rights of the parties must be determined with reference to the conditions 
of things at-the time: when the, chur first formed. Sourendra Nath Mitra 
v. Secretary of State for India in Council ds 


Churs, if excluded from assessment ; ; See Revenue, assessment of san 
Civil Court, jurisdiction of, to make a ‘declaration or to grant adequate relief—- 
Public Demand Recovery Att ; See “Public demand’ - č 

* Civil Procedure Cede, Sec. 2 Gub nc. 2—Order, when decree ; ; See Appeal 
ee anan ey Sec. 131—Applicabitity to Land “Acquistion proceeding 
Ses Hindu will tee e x sis 
emaan — — — , Sec. 35, supplementary to Séc. 47 ; See Second appeal... 
2——— — ———À Sec. 73-- Assets'--Manner of possession by Court—Money 
brought voluntarily in Court, See Rateable distribution oe - 
amic EIS Sec. (5 Money brought voluntarily in Court, if assets ; 


See Rateable distribution oon -— às m 
—————, Sec. t1 5~Error of law— Revision ; See Rateable distri- 
butlon. b aia E ETT els ài " 
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196 
9a 
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545 
156 
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Civil Procedsra Code, Sec. 144. a guide; See Restitution . - @ | 
——— — —, Sec. 151, 0.41 Re 25—Order of remand and. revorsál ; 
See Appeal . s. e A -- e. 
—— — —À—— —— ; O. 2 R. a—Accidental or involuntary omission ; See 
“Public demand” s vie ^ see l 
— ——, Q. 2, R, 2—Cause of action; See Simple - -mortgage 
- for a term sus? ae we ane Ho su ase 


—— — ——, 0. 2 R. 2—Option to sue for interest alone—Suit for 
interest alone after the expiry of term— Second sult for principal and 
further interest ; See Simple mortgage for a term... yes - 

— —— ——, 0. 2. R. 2, principle, of, if applicable to proceedings 
in revenue Court for recovery of arrears of rent ; See ‘Public demand’ E^ 

- — 0O 5R 15— Enquiry, nature of ; See Summons 
—,0.6 R. 17, i exhaustive— Conditions precedent for 
amendment of plaint ; See. Plaint, amendment of ME m 
, O. 16 Rr. 19, 21, scope of ; See Commission ` .. 
» O. at R. a—Part payment, if to be certified lu appli- 
- cation for circulin of decres ; See Limitation aes $6 
———,O. 21 R. 2, Sub-R. (1), scope of— Application to 
certify payment, if to be distinct from application for execution ; See 
Limitation , .. ave ove -— a m 
—— ——, 0. a1 R. 21— Notice, effect of y See Execution sale ue 
Civil Procedure Code, O. 21. R. 53 Sub—Rr. (3) and (s)—Interest— Partial 
satisfaction of decree. under. attachment—Attachment of decree in execu- 
tion—Attaching creditors and judgment-debtor ; See Decree, execution of 
M————— ————-,0. a1 R. 69— Material irregularity in the conduct 
of sale—Sale held more than 7 days after date ; See Execution sale  .. 
——, O. a1 Rr. 98, 99, 101—Order when conclusive j See 





—— 











—o— 





— 























Limitation — .. ak E te tae - ^ 
—  ——, 0. 26 R. 4, scope of ; Ses Commission... an 
, O. 32—Minor, representation of, in execution proceed- 
ing; See Execution sale .. mo w - m 
; O. a4 R. ia Mortgage charge should be prior to data 
` of decree and not created by decree ; See Execution YA ~ 
manam ; O. 41 R. 10—Rejection of appeal for not furnishing 
security for cost of appeal, order for ; See Appeal. m m 





proceeding going on—Suit, institution of ; See Award, if bar to suit ^ 


Codicil, if revoked—Will revoked j See Will Pt uis m 

———, if revoked by revocation of will ; See Will ota e JEDE 
Co-defendanís— Conflict of interest; Sse Res judicata s m 
Collector, if can bid for property on behalf of Government; See Revenue 
sale oss P "e ee wa A 


—-——, if to sign notices under sections 6 and 7 of Revenue Sale Law ; 
See Revenue sale A ES Vie we: - 
——— ——, once bidding, if precluded subseqgpently from: exercising his powers 


D under section..58 of the Revente Sale Law; See Revonuc sale ‘ins 


, Sch. 11, Para 18—Application to stay suit~Arbiteation ` 


PAGE, 
63 

345 

304 


126 


136 


,304 
303 
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Comment, nature of —Sessfons Judge ; See Criminal conspiracy se ` T 

Commisslon—Eramination of defendant—Civil Procedure Code (Act V of 
1908) O 16, Rr. 19, at, O. 36, R. 4—Court of appeal, duty of, when 
invited to interfere in the exercise of its discretion as to granting a 
commission. 

Where an application is made by a defendant, who lawfully resides qut of 
the jurisdiction of the Court, according to the ordinary course of his life 
and bssiness, the-Court will not regard: the case with the same strictness 
as the caso of the plaintiff who has instituted his suit ina forum of his 

- choice though he resides beyond the jurisdiction-of such Court. 


In cases under order 26 rule 4 of the Code of Civil Procedure a distinction 
has been observed between an application by a plaintiff asking for a com- 
mission to examine himself and an application bya defendant asking for 
& commission to examine himself. 


Rules 19 and 21 of order 16 of the Code of Civil Procedure, apply to per" 
gons who are ordered to attend in person to give evidence, including 
persona who may be parties to a suit, but are required to give evidence 
as witnesses. They have no applicatlon to a case where a party to a suit 
desires to give evidence of his own motion in his owa favour. Such a 
case is governed by order 26 rule 4 of the Code. 

A Court of appeal should exercise great caution when invited to interfere 
with an order of the trial Court made with jurisdiction in the exercise of 
its discretion as to granting & commission. Each case dependson its 


own circumstances and no rules as to the exercise of that discretion 


could be laid down. If the.appellate Court sees that the discretion was 
wrongly exercised, if it sees that the case in all its bearings was not laid 
before the Court below, if it sees that the Court below misapprehended 
an important part of the case, that Court will interfere. 


The Court of revision set aside the order of the lower Court, where that 
Court overlooked the distinction which should be observed in the treat- 
ment of an application by the defendant as distinguished froma similar 
application by the plaintiff, and ordered the defendant to be examined 
on commission on payment ef costs to the plaintiff for cross-examination. 
Kumar Sarat Kumar Ray v. Ram Chandra Chatterjee s T 


Common manager— District Judge, if can order successor; See Inherent 

_ power - ow ^w ws - "T 

Compensatlon—Land acguisition— 4 greement not to claim a share of com- 

pensation, by tenant, if enforceable—Agricultural land —Bengal 
Tenancy Act (VIE of 1885), Sec. 178 cl. (a), | 

An agreement that an occupancy raiyat will-not, in the event of acquisition 

by the Crown, claim a share of the compensation money, is legal and 

enforceable. Such a covenant not affecting the title or status of the 

ralyat is not affected by classe (a) of section 178 of the Benga! Tenancy 

Act. Asutosh Chandra Mitra c. Haripada Ganguly. a 4n 


'— M, fixing of Award as to amount, final ; See Hindu will wc 
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Competissation, fixing of—Collector, duty of—Disputes as to relative rights : 

of persons together entitled to money ; Ses Hindu will ise 545 
Compounding offences—Parties patching up their quarrels—Magistrate, duty 

of; See Rioting - see - ies tee 353 
Compromise—Penal Code, Sec. 323, offence under—Complaint, right of ; See 

Rioting | e w m - - os 355 
——  —— Penal Code, Sec. 324, offence under—Magistrate’s sanction ; 

See Rioting se w s T oe ase * $53 
Concerted action by whole body of legal practitioners to boycott I Judge or 

Court, if permissible ; See Pleader — ... S - 356 
Conduct, grossly improper, of legal practitloner—Duty to client Fear of real 

and substantial injury ; See Pleader  ... n € ia 356 
Consent decree, binding effect of ; See Res judicata ... " ve 173 
Conspiracy —Specific acts, charges of, against each individual he See 

Criminal conspiracy " - S T: e 279 
—— ———, charge of—Acts done in pursuance of diuino ; See Criminal 

conspiracy... n M T T * 279 
— -—L—:and acts of cheating in pursuance of conspiracy, if can be tried 

together ; See Criminal conspiracy ... m e "T 279 


Contract —4Znzention of parties— Tenan?s right to land. settled with semin- . 
dar—Bengal Tenancy Act (VII of 18851 -Sec. 192—''Contract in 
force’ —Contract before the passing of the Bengal Tenancy Act. 


Where the intention of the parties to the contract was that the lease should 
comprise all the lands within it and the rent was settled ata lump sum 
for all the lands leased out, the tenant has right to the lands settled with 
tht xemindar after the resumption by Government. 


The words ‘‘ lease or contract in force" in section 192 of the Bengal 

` Tenancy Act have reference to the words “lease” or “‘ contract” in the | 
opening lines of the section and do not affect contracts entered into 
before the passing of the Bengal Tenancy Act. 


Section 192 of the Bengal Tenancy Act does not either expressly or im- 


pliedly, give power to a revenue officer to fix arent so as to affect 
contracts entered into before the passing of the Bengal Tenancy Act. 


Prafulla Nath Tagore v T. C. Tweedie w FA m 2014 
Contract Act, Sec. 247—Minor admitted to the benefits of partnership—Fact 

to be established by evidence ; See Hindu joint trading family - 498 
— — —— , Sec. 247 —Share, meaning of ; Ses Hindu joint trading family 498 


Co-ewner— Hostile possession of third party—One co-owner taking lease 
from hostile possessor —P ossession for more than twelve years ; See 


Adverse possession sis " t “æ `` 164 
Co-sherer —Limitation, when begins to run; See Benami E «c 5.884 
—— —— landlord, decree obtained by, when has the effect of a rent decree ; : 

See Rent sale sas ' ow - es v , set 40 


— = landlords, agreement between, to realise their ‘share of rent ,Separa- 
tely, etfect of, on terms of holding apd right to briog tenure to sale 
- for arrears; See Rent sale ^.^ 7. ^ amo 07 : e co $39- 
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` . 
Co-sharer landlords, if can realise their share of rent separately; Sse Rent 
sale ame abe we TR i ES 
Cost of repairs of dwelling house of mohunt, to be borne by whom; See 
Offerings ves see m ae sie eee 
Costs—Delay and wrong procedure ; See Mortgage for a term .. E 
; Successful appellant deprived ; See Refund, right to oe tes 
w———~ decree for; Ses Second appeal... Aen ds 


Co-tenant—Adverse claimant, having no community of interest with parties to 
partition suit ; See Partition suit ace - T 
Court, if to take notice, events happened since institution of suit—Relief on 
the basis of altered conditions ; See Mortgage contract ws on 
= — of appeal, duty of, when interfering with an order of trial Court in the 
exercise of its discretion ; Sse Commission oe - ies 
Court's power to recall money improperly paid—Inherent power ; See Restitu- 
tion oe "m DT a - m 
Court fep —Suif for declaration — Valuation. 


Where the claim was only for a declaration that the decree and sale were 
fraudulent and for an injunction and the suit was valued at the amount 
recoverable under the decree : 

Held, that the party could put his own value on the plaint. Jogendra 
Nath Sen v. Torisuinessa Bibi — - - e 

Covenant, implied —Disturbance by lessor—Lessee ; See Permanent lease 
Covenant for renewal— Option noi stating the terms of renewal—New lease, 
duration and terms of. 

Whore there is a covenant for renewal, if the option does not state the terms 
of the renewal, the new lease would be for the same period and on the 


same terms as the original lease in respect of all the essential conditions ` 


thereof except as to the covenant for renewal itself. Guruprassona 
Bhattacharyya v Madhusudan Chowdhary on on T 


Creditor, if can realise—Minor in receipt of new firm’s assets—~New business 
carried on by Karta or manager of Dayabhaga joint family; See Hindu 
joint trading family m ons m" - T 


Criminal conspiracy — Sanction—Conspiracy and cheating in pursuance of 
conspiracy—-Irregularity or improper exercise of discretion—~Putting 
in the form of charge specific acts—Criminal Procedure Code (Act V of 
1895), Sec. 196A—Indian Penal Code (Act XLV of 1860), Secs. 109, 
r20B—YJoint trial, legality of — Refreshing memory— Evidence Act (I of 
1872), Secs. 159, 160—Judge’s duty in laying the fact before jury— 
Misdirection. 

The fact that the accused might have been charged with an offence for the 
prosecution of which the sanction of the Government is required, is no 
reason that he should not be charged with and tried for offences in respect 
of which no sanction is required 1 


~ Where the accused is charged with am offence Of conspiracy and acts of 
cheating in ‘pursuance of conspiracy the charge i$ not bad and it is open 
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Criminal Conspiracy—(Conid.). 
to thé prosecution to prove such acts in order that from them the exis. 
tence of the conspiracy may ba proved. 


f Once a charge of conspiracy is framed, anything done in pursuance of the 
conspiracy can be tried at the trial for conspiracy. 


It is not an irregularity or an improper exercise of discretion in putting in 
the form of charges specific acts specially relied on as against each indi-. 
vidual accused to show that they joined in the conspiracy. 


Section 196A of the Criminal Procedure Code only renders sanction 
necessary when the prosecution is for criminal conspiracy punishable 
under section 120B of the Indian Penal Code. Prosecution for abetment 
by way of conspiracy punishable under section 109 of the said Code re- 
quires no sanction. 


The legality of joint trial in a criminal case depends on the accusation and 
not on the result of the trial, ‘3 


When the writing brings to the mind of the witness neither any recollection 
of the facts mentioned in It, nor any recollection of the writing itself, but 
which nevertheless enables him to swear to a particular fact from” the 
conviction of his mind on seeing 2 writing which he knows to be genuine, 
the witness’ may refresh his memory by referring to the writing. | 


` A sessions Judge is not required to comment on every point that could be 
possibly argued in favour of the accused. It is sufficient-if the Judge 
*deals with the more important points and does not unduly press on the 
jury his own views on questions of fact. 


In deciding whether there has been misdirection on the facts, the TA to 
the jury should be ccnsidered as a whole. Abdul Salim v. King-Emperor 


ten E w «es "E Land D 


Criminal Court, when assumes jurisdiction to interfere with lawful exercise of 


person's right of ownership ; See Hat "d e T 
Criminal Procedure Code, Sec. 133—Civil suit—Bona fide claim of right ; See 
Public way, obstruction to ` - " E EY 


— ——— — —, Sec. 133—Magistrate's jurisdiction—Claim of 
right in good faith; See Public way obstruction to - 

5 Sec. 144— Passing exparte order, if pepak Prei 
priety or legality challenged—Proper procedure ; See Hat 

Sec., 145.— Dispute as regards mining rights ; See 

Land, dispute as to a fi - m sí 


ad 








amman Aran Sanan REIR 


NEN, Sec. 145— Witnesses present not examined—Order 
passed under section 146 of Criminal Procedure Code, if valid ; See 





Procedure w ET ote - ene fe 
— M ——, Sec. 146, order under, if valide Witnesses present 
and not examined in proceedings ander section 145 5 See Procedure " 
, Sec. 196À.— Indian Pena] Code, Sec. 120B-—Sanc- 
tion; Ser Criminal conspiracy i. "m cs "T 
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Criminal Procedure Code, Sec. 239— Same annie cc WORSE test ; See 





Joint t friale oe os - w 
—, Chap x, interpretation of ; See Public way, obs- 
truction to s kan " - T "d 
Decree—Consiruction of —Decree, execution of. 
A decree like any other document is open to construction. : 


A decree should be construed so as to conform with the judgment. But 
there is a limit to what construction can do. The remedy by construc- 
tion is only appropria'e if the language is ambiguous. If the language 
is plain and.there is no ambiguity, the proper remedy for a variance 
between the decree and the judgment is to ap ply for the amendment “of 
the decree. 


A decree must be executed as it stands. Mahara] Kumar Shoshi Kanta 

Acharjl Chowdhary Bahadur v. Raja Sarat Chandra Roy Chowdhury... 
Fictitious decree, if to be set aside—Res judicata—Suit by rever- 
sioner for possession—Former suit by widow to recover. possession in 
her own righi— Presumption— Family living joint— Properties acquired, 
when joint. 





A decree which is fictitlous, does not require to be set aside : 


A sult by a reversioBer to recover possession of a property is not barred by 
res judicata by reason of & previous suit by a Hindu widow for recovery 
of possession in her own right which she enjoyed for many years and from 
which was dispossessed. 


Where people aré found living as joint and properties are acquired duridg 
this time, the presumption is that'they are acquired for the benefit of the 
joint family as a whole. Soshi Kumar Sarkhel v. Chandra Kumar Sam- 
addar Chaudhuri "- T - - 


m, construction of—Remedy, when appropriate ; See Decree’ "a 


=, execution of—Decree, satisfaction of — Decree, attachment of — Partíal . 


satisfaction of decree under attachmeni—Civil Procedure Code uae F of 
1903 Y, O. 21, R. 53 Sub- Rr. (2) and (3)—Jnterest, Ie 


A holds a decree for money against B. B holds a decree for’ sale in 
enforcement of mortgage against C. A attaches in execution of his own 
decree the decree held by B against C. C from time to time brings into 
Court sums of money for satisfaction of the decree held against him by B. 
The sums deposited in Court operate-from their respective dates, not only 


^ as partial satisfaction of the decree as between B and C, but also of the 


decree held by A against B, and interest ceases to run not merely under 

the decree held by B against C. but also under the decree held by A 
“against B from the dates of the respective deposits. Madan Mohau Dey v. 
Bishnupada Dey - te -— T at 
=, execution of— Execution sale set aside—Fresh application for execution, 
if a civival and,coatinuation of previous proceeding ; See Limitation ... 
—-, execution of-— Payment, if can Hoe "certified i in application for execution ; 
See Limitation sis m ete T 
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Decree, execution of, application for, if to be treated as one in continuatioff oc 
revival of a previous application, similar in scope and character ; See 








Limitation v oe " - 
—— —, fictitious, if to be set aside ; See Decree l ove ; m A 
;, how construed ; See Decree se ose aS ai 
, if can be construed ; See Decree — .. a. w 
, in what way executed; See Decree iss is ae 





——, proceedings after—Fresh vakalatnama, if necessary ; See Pleader sie: 
Decree-holder, right of, to apply to Court for recording payment of part of 

decretal amount; See Limitation a á eos 
——, when to apply for recording payment to Court; Sea Limita'ion 
Decretal amount, payment of—Decree-holder, when to apply for recording 








payment ; See Limitation "T "T" - 
amount, payment of—Judgment-debtor, when to apply for recording 
payment; See Limitation T "T - m 
Defamation—Imputations made in good faith and for his own protection— 
Burden of proof ; See Joint trial se s a E^ 
Defaultiog proprietor, purchase by, effect of—Revenue sale Law, Sec. 535° 
See Chawkidari Chakran land m we u - 
Defendast, examination of, on commission—Defendant lawfully residing out of 
the jurisdiction of Court; See Commission ae - ds 


Delays in administration of justice; See Hindu Law—-Alienation by widow .. 
Demand payable to collector by person holding interest in land—Demand, a 


condition for use and enjoyment of land—Public Demands Recovery Act, 


Sec. a,cl (6) ; See ‘Public demand’ - - T 
Disbarment, grounds for—Attempt by pleader to boycott Courts ; Ses Pleader... 
, grounds for—Attempt by pleader to obstruct administration of 





justice by resort to any form of device ; See Pleader se ove 
Disciplinary action by Court—Failure of pleader to appear to conduct a case 3 
Ses Pleader m m fe T 
Discretlon—Restriction, imposing; See Public way, 0 obstruction t to Se 


Divergence of opinion between Judge of subordinate Court and District Judge— 


‘High Court, authority of ; See Pleader ee ^ 

Document—Burden of proof—Botk party adducing evldence—Shifting onus 
on examination of evidence— Evidence Act ad of 1572), sections 68, 70— 
Attested document to be used for collateral purposes, proof of —Unobjec- 
ted evidence-—Evidence in contravention of law. 


The question of burden of proof loses its importance where both parties - 


have adduced eviderce in support of their respective cases, and the Court 
on an examination of such evidence shifts the onus from one party to the 
other. This must be more so at the appellate stege. 


Section 68 of the Evidence Act does not permit the use of the attested instru- 


ment as evidence for any purpose whatever unless and until it is proved i 


in strict accordance with the provisions of the section. “Only one excep- 
tion is made to this rule by sectlon 70. e 
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Section 68 of the Evidence Act is imperative. Ht is not only applicabis 
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Document —(Cohia.). 
. to cases where the attested instrument Is the ground of action but to cases 
where it is used in evidence for collateral purposes. 


“Where a piece of evidence not proved in the proper manner, has been ad- 
mitted without objection, it is not open to the opposite party to challenge 
it at a later stage of the litigation. But where evidence bis been 
received without objection in direct contravention of an imperative 
provision of the law, the principle on which unobjected evidence is 
admitted, be it “acquiesence, waiver, or estoppel, none of which is 
available against a positive legislative enactment, does not apply. 


Sudhannya Kumar Singha v Gour Chandra Pal... se ‘se 
Dwelling house of mohunt—Repatrs, cost of, to be borne by whom; See Offer- 
ings E a - sae m m 


Bjectment—Adverse possession—Limited interest — Document containing ad- 
mission, misconsiruction of—Second appeal. 

A limited interest in property can be acquired by adverse possession. 

The misconstruction of a document which is the foundation of a suit, is a 
question of law, but the misconstruction of a document which is alleged 
to contain an admission, that is to say, a misapplication of the meaning 
and effect of an admission, is not a question of law, which can be raised 
in second appeal : 

The High Court cannot, on second appeal, look at the evidence to decide 


if the remaining evidence in a case after that which has been improperly 
admitted, is rejected, is sufficient to warrant the finding of the Court 


below. Ujir AH Sirdar v. Shadhal Behara - - T 
Engagement between Government and settlement-holder, if can be invoked 
By tenant in his favour ; See Tenant .. T "T 
Entry in record-of-rights, effects of—-Limitation, La pukaliên of; See Suit 
maintainability of me T - AT os 


Estate taken by widow—Widow, devise to, by a Hindu governed by Mithila 
School— ‘ Full proprietory rights "; See Hindu Law—Will.. | an 


Estopgel—Attestation of deed ; See Registration m «^ m 
—— — Express provisions in decree for execution—Judgement-debtor, if "can 
object to execution ; See Execution oe ove eas 


Evictlon—Tenant, if required actually to go out of possession—Attornment to 
- person claiming by title paramount ; See Landlord and tenant " 
by title paramount, if. valid defence in suit for rent; See Under 








Evidence— Plaintiff deposing in support of bis case ; See Tenancy — 
, admissibility in—Contents of previous petition filed in Court by 
client-— Evidence Act, Sec. 157 ; See Pleader u oo we 





s improper admission of—No objection ; See Document ss wà 
, secondary, admissibility of—Non-production of power of attorney— 
Objection— Contents. of document ; See Prustecs... ia 
In. direct contravention of law—No objection ; See (asiha - 
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Evidenco in favour of tenant—Engagement between Governmest and’ E 
settlement-holder ; See Tenant ue t €- T “e 493 
Evidence Act, Sec. 6S—Use of. attested instrument : as evidence } Se c 
Document tes 2 we - a w 73 
~————, Sec. 68, scope of; See Document -" sen’ a ae 473 
mana, Sec. 116—Tenant, ifcan prove subsequent cessor of land- 
lord's title ; See Landlord and tenant. ; ia l . ES "00. 146 
—— » Sec. 157—Contents of previous petition filed in Court by | 
client—Admissibility in evidence ; See Pleader ... e ons 356 
— ——-, Secs 159, 160—Refreshing memory—S wearing toa particular : 
fact from conviction on seeing a writing ; See Criminal conspiracy ns 279 


Executlon—Consent decree— Decreo for maintenance—Charge on property, 
created—Claim for future maintenance—Ctvil Procedure Code (Act 


V of 1903), 2. 34 Rules 14,'5—Separate suit. 

The mortgage charge mentioned in rule 14 of order 34 of the Code of Civil 
Procedure, is a mortgage or charge existing prior to the date of the 
decree and not one created by the decree, 


The principle that a person who holds & mortgage or charge should bave 
recourse to a suit is recognised for the benefit of the person against whom 
the mortgage or charge may have to be enforced and it is competent to 
such a person to waive the protection accorded to him by the provisions 
of rule 14 of order 34 of the Code of Civil Procedure. 

The petition of compromise which was incorporated in the decree, stated 
that the plaintiff would be entitled to maintenance at the rate of 
Rs. y! per month and that if the amount was not paid from month to 
month, the plaintiff would be entitled to reslise the sum from 'the 
defendant by execution of decree. The petition finally recited that all. 
the properties mentioned in the schedule to the plaint would remain 
charged for the payment of the allowance settled as maintenance : 

Held, that the decree-holder was entitled to recover in execution without 
further suits, the allowance as it accrued due. 

That it was no®competent to the judgment-debtors to resile in execution 
proceedings and contend that notwithstanding the express provisions of ` 
the decree, the decree-holder must be driven to a separate suit. Indra- 
mani Dasi v. Surendra Nath Mandal we "e T - 

, application for, if a revival and continuation of previous proceed- 

ing ; Ses Limitation AT. ius i - sas “135 

———— Of decree for rent—Effect on tenure—New contract of tenancy, if ` > 

created ; See Permanent lease w we w ae 

Court—Inherent power ; See Restitution us win sa 53- 

Bxecutlon sale—Guardian-ad-litem, death of, pending execution —Minor - 

unvepresented dn execution proceeding—Civil Procédure Code (Act'V of 
1908), O. a1 R. 33; 0. 32— Mfhor to be sufficiently eepresented. ^ : 
The provisions of order 32 of the Code of Civil Procedure relating to sults 
by or against minors, have no direct application i in. proceedings in execu- 
tion after the rights of the parties have merged in a good and valid ` 
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Execatlon sale—(Cantd. ). 


decree. At any rate the rules in order 32 are not so strictly. applied at 
that stage. The ‘lis’ in respect of which it is essential that a minor 
defendant should be represented by a duly appointed guardian is at an 

. end and execution having taken place, in determining whether the 
minor was sufficiently represented in the execution proceeding, the Cburts 
are at liberty to look at the substance of the transaction. 


Notice tequired by order at rale 22 is necessary to give jurisdiction to sell 
in execution. . 


The RE TN of an infant bya guardiani in execution proceeding, 
is not in itself a sufficient ground for avoiding an execution sale. Fani 
Bhusan Bheian v. Sarendra Nath Das aie E 06 





date—Civil Procedure Code (Act V of 1908), O 21, R. 69 


Although an execution sale was advertised to take place on the 27th October 


and was adjourned till the rst November, the sale did not take place 
on the adjourned day but was held on the 4th November to which date 
the sale had never been adjourned : f 


Held, that this was a material irregularity in the conduct of the sale. Harl 
Sadhan Roy v. Shib Gopal Mitra ... ves - ae 


Executor, liability of-— Hindu Wills Act (XXI of 1870), section 216—Will 
containing no power to carry on business —-Cour?s direction not taken 
Debts incurred in carrying on business—Indemnily—Delay in filing 
acconnts. 


A died leaving a will dated the 11th December, 1904, whereby he appointed 
. his wife B and another person executors and gave B power to- adopt a 
son to him, and made the adopted son proprietor of his estate, His estate 
consisted inter alia of banking businesses at C and D. The banking busi- 
nesses were the ancestral businesses and the backbone of the firm, although 
they were to a great extent hazardous and the credit of the estate rested 
entirely on the businesses which were carried on by borrowing money 
and were without capital. On the 24th May, 1905, after discharging a 


caveat, a probate was issued to the executors. When the caveat was | 


entered on the sth April, 1905, administrators pendente lite were 
appointed. The plaintiff was adopted on the 26th April, 1906. The execu- 
tors after the issue to them of probate, without obtaining the leave or 
directions of the Court continued the testator's business, though no power 
was given to them by the will, down to the roth April, 1912, when they 
stopped payment at C:and D, the claimant during the period the 
executors were carrying on the business, lent money on hafchitias to the 
business, the aecount being a running one and and all the sums now 


claimed by the claimants were in respect of liabilities incurred by the 


executors during their conduct of the business : 


Held, that when probate was granted to the executors, the whole of the. 


testator's dstate fucinding the business, vested in them and that-they held 


Material irregularity—Sale held more than 7 days after | 
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Executor—(Contd-). . 


it from that time not as managers but as executors and aubjecs to their 


rights and liabilities as such. 


That under section 216 of the Hindu Wills Act, their duties were to collect 
with reagonable diligence the property of the testator and Sid debts due 
to him. 


That their right was not to carry on the business for an indefinite period. 
but only tor the purpose of realisation as one of the assets of the estate. 


That the exstutors were personally liable for the debts and had no general 
rights of fndemnity í out of the estate. 


That if the assets had accrued to the business and through it to tho 
estate during the trading, the executors would have been entitled to the 
indemnity from the estate for what it had cost them to obtain such assets | 
if they were not indebted to the estate, and the creditors could stand in 
their “shoes to the extent of the executors’ rights. 








* 
Mere delay i in filing accounts does not destroy any right of indemnity that 
may exist, for such right to exist, the executors must show that they are 
not indebted to the estate. Sudhir Chandra (ass v. Rasseswari Chaudhuri 46 
Executor’s liability—Probate granted— Delay in filing accounts ; See Executor, 
liability of .. € we ove oe iie 46 
- liability for debts—Indemnity ; 3 See Executor, liability of ` - £46. 
righé to carry on business— Duration ; ; See Executor, liability of ... * 46 
Fictithons decree, if to be set aside ; See Decree sis m ha 348 
Future maintenance, claim for--Express provisions in consent decree for execu- 
tion—Maintenance, charge on property ; See Execution see T 6t 


‘Gift to Hindu widow’ of immovable property— Ownership, including right to 
alienate’; See Hindu will ees ai ec e 07 545 

Government, if can assess to public revenue, the churs and islands "formed, in. 
a non-navigable river, since the decennial settlement of the zemindari— . 
River bed part of the permanently settled . estate’; See Revenue, atsess- 








ment of ° we " ET - "E 9a 

— : if to settle with party in possession ; See Noabad lands . —.. 580 

— , position of, in respect of noabad lands; See Noabad lands .. * 580 
Viper certificated—Lease for 7 years in accordance with compromise in 

; See Lease " ‘ae A AN me 206 
Taj iliem, death of, pending execution of decreo—Minor unrepresented 

in execution proceeding ; See Execution sale wae s NN 9 
-Guardians and Wards Act, Sec. 29—Lease for 7 years by certificated Guar- 

dian in accordance with compromise , in suit ; See Lease e `> ie 206 


Hai— Order restraining the holding of—T: ate and arsa—Criminal Proce- 
dure Code (Act V of 1898), Secs. 107, 144—Criminal Court, when can 
interfere with lawful exercise of person's right of omnerskip— Holding 
Hat on a different date— Prohibiting holding within certati boundaries 
in the same village—Projer procedure—Exparte order under section E GM 


VI 


of Criminal Procedure Code. CAES Dan 


a’ 


at 
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Hat—(Conid.). ° 
Every pe-son imordinarily entitled to exercise all rights of ownership in his 


property; and the holding of a każ on one's property is notin itself a | 


wrongful act. The criminal Court assumes jurisdiction to interfere with 
this lawful exercise of person's right of ownership, when such exercise in 
its ultimate consequences, and being directed primarily against the law- 
ful exercise of another ' person's. right of ownership, is likely to cause a 
breach of the peace. , 


When a person-claims exclusive possession of the land on which he wants to 
hold a kaž and intends to hold it oa a day otherthan the day on which 
the ha? of th: opposite party assembles, and neither he nor his men obs- 
truct or attempt to ‘obstruct any one from attending the &ka?-of the 
opposite party : 


Held, under such circumstances, the Magistrate has no jurisdiction to pass. 
ean order prohibiting the person from-holding his kaf on any day of, the 
' week and on any place within a large area. Ifthere be any likelihood 


of the breach of peace, the proper procedure for himis to proceed a 


according to section 107 of the Code of Criminal Procedure. 


It is not proper for a Magistrate to pass an exparte order under section 144 
of the Code of Criminal Procedure, and when its propriety or legality is 
challenged to postpone the hearing of the matter from time to time until 
about the termination of the force of the order. Such matters should be 
disposed of quickly in order to avoid unnecessarily encroaching on the 
civil rights and liberties of the subject. Beaowarl Lal Ram v. Pronab 
Krishna Majomdar e isi sês A We 


Hat, holding of, on one's property, if in itself, a wrongful act; See Hat 


High Court, authority of—Divergence of opinion between Judge of subordinate 
Court and District Judge ; See Pleader ^ ET iis sis 


— — — , if can look at the evidence to decide "if the remaining evidence 
in a case after that which has been improperly admitted, is rejected ; See 


Ejectment a. m "m " c (T se 
—— ——3, power of—Second appeal—Appeal presented to, -and decided by, 
wrong Court ; Ses Appeal. "T tes - we 


Hindu joint trading family—Dayabhaga school—New business started by 
Karta—~Insoluency—Adjudication of adult members—Debt contracted 
for purposes of the new business—Liability of minors share— Contract 
Act, IX of 1872, Ss. 239, 247 i 

^ [na jolnt trading family governed by the Dayabhaga school of Hindu Law, 

the share of a minor is not lianle for debts contracted for the purposes of 
a new business started by the Karta or manager‘of the family. On adju- 
dication.in insolvency of the adult members of the family, sueh  minor?a 
share does not vest Io the: receiver. If however, any of the new firm's 
assets get into the possession of the minor, the receiver is entitled to 
. realise them for the benefit of the general body of creditors : an indivi- 
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Hindu Joint Trading Pamlly—(Conéd.). ° 


dual creditor cannot, in any event, realise those assets for his owb benefit 
and without adding the receiver as a party. ] 

The distinction between an ancestral business and one started after the 
death of the ancestor, as a source of partnership relations is this: In 
the one case these relations result by operation of law froma succession 
on the death of an executor to an established business, with its benefits 
and its obligations, In the other they rest ultimately on contractual 
arrangement between the parties. 


To bring section 247 of the Indian Contract Act into play it should be ` 


proved that the minor has been admitted to the benefits of the partner- 
ship. This is a fact to be established by ev idence. 


A person under the age of majority cannot become a partner by contract. 
A minor cannot be one of that group of persons called a firm. 


The share of which section 247 of the Indian Contract Act speaks is no 
more than aright to participate in the property of the firm after its obliga. 
tions have been satisfied. Sanyasi Charan Mandal v. Krishoadban 
Banerji ^ "m "n " an 

Hindu Law—AZiexation by "e —Necessity — Permanent lease—Fair rent 
—Alienes—Burden of proof—Purchase of land by the widow out of 
the savings from the income of husband's. estate —Stridhan or otherwise 
depends on the wey tte property was dealt. with—Appeals—Appellant’s 
duty to sh ve judg nent appeiled from is wong. 


A person who deals with a Iliadu widow having a limited estate is bound to 
' establish the facts which justify the transactions under which he claims. 


The mere fact that the rent reserved in a lease was a faie market rent, or 
the price obta'ned was a fair market price cannot alone and in them. 
selves be regarded as sufficient, that the lease was for the benefit of. the 
'estate. $ 

Property purchased by a widow out of the accumulated savings hom the 
income of her*husband’s property is an accretion to the husband’s estate, 
unless the widow is shown to have dealt with it that it would remain her 
own. 


In appeals the burden of showing that the judgment appealed from is 
wrong lies upon the appellant. Ifall he can show is nicely balanced 
calculations which lead to the equal possibility of the judgment on either 
the one side or the other being right, he has not succeeded. Nabakrishoré 
Mandal v Upendra Kishore Mandal ER T - 


Hindu Law—Alienation bya widow —Retersioner's. suit— Portion of pur- 
chase money paid towards morigapes binding on the estate— Purchaser's 
right to interest —Interesi to run concurrently mith wtesne-profits—Per- 
manent improvemertts—Reasonable sum to be paid to person dispossessed 
—Delays in administration of justice? 


Where sale bya Hindu widow is sot aside, the person dispossessed is 


PAGE. 
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‘Hinds Law—(Conid.). 
entitled to sms paid towards mortgages binding on the estate with 
interest, such interest to run concurrently with the mesne-profits. He is 


also entitled to reasonable sum for improvements of a permanent charac-. 


ter effected so as to increase the value of the property even though he 
was not the person who actually effected those improvements 

Delay in administration of justice commented upon. Raja Rai Bbagwat 
Dayal. Sinha v Ram Ratan Sabu... A a 


- —Heir—Sister’s son — Wifes sister—Cacharies—Assam, 





The sister’s son, in th? absence of agnates or any other preferential heir, 
and in the absznce of.custom, is an heir among the Cacharies, 

The Bengal school of Hindu Law applies to the people of Assam. 

The wife's sister, ia the absence of custom, is not an heir under the Hindu 
Law  Nearam Kachari v. Ardaram Kachari —.., s in 

° 

— ——— — Will —Devíse to widow— Mali —Consiruction—'! Full pro- 

prietary rights” — Estate taken by the widow—Alienation—Validity. 

A Hindu governed by the Mithila school of Hindu law, living separate and 
childless, made a will by which he directed that, after his death his widows 
shall be heirs to all his movable and immovable properties, (part of which 
immovable property was ancestral, and the remainder purchased by him) 
and shall in every way, have full power and all proprietary rights over all 
the movable and immovable properties : : 

H 14, that the widows took an absolute estate with full. powers of aliena- 


tion. 
It is always dangerons to construe the words of one will by the construc- 
tion of more or less similar words in a different will, which was adopted 


by a Court in anotber case. 
The term “malik” when used in a will or other document as descriptive of 


34 


the position which a divisee or donee is intended to hold, has been held . 


apt to describe an owner possessed of full proprietary rights, including a 
full right of alienation, unless there is something in the context or in the 
surrounding circumstances to indicate that such full proprietary rights 
were not intended to be conferred, but the meaning of every word in an 
Indian will must always depend upon the setting In which it is placed, tho 
subject to which it is related, and the locality of the testator from which 

it may receive its true shade of meaning. 
Decisions on the question up to date discussed. Musammat Sasiman Chow- 
dhurein v. Sbib Narayan Chowdhury aa us m 
Hfadu widow, sale by, set aside — Sale to pay off partly mortgages binding on 
the estate— Person dispossessed, rights of— Interest —Mesne profits ; See 
Hindu Law—Alienation by widow... ete E as 
Hindu Will=-Consiruction— Widow constituted omner—" Malik” —** What- 
evér property remains” to daughters—Trust— Uncertainty of subjec ` 


matter. 
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Hindu Will—(Conzd.). kah 


A Hindu governed by Mayukha law, executed a will by which he cóhstitut-' 


ed bis wife as heir and directed that whatever property remains after her 
death, the wife shall leavo the said property to his two daughters i in such 
manner as she may like. 


Held, if words were used ina will conférring absolute ile upon the 
wife, the wife enjoved the rights of ownership without their being con- 
ferred by express and additional terms, unless the circumstances or the 
context were sufficient to show-that such absolute ownership was not 
intended. 


The word * Malik’ is not a ‘term of art’; it does not necessarily define 
the quality of the estate taken but the ownership of whatever that estate 
may be. 


Heid also, that there was no trust created in favour of the daughters as the 
subject matter on which the trust is to operate is too uncertain to enable 
the Court to give it administration 


Decree of the High Court affirmed.  Bhaidas Shivdas v. Bal Gulab l w 


— — Gift to widow—Construction—Estate, absolute or limited— Prior. 


decision in Land Acquisition proceedings, if operates as res judicata. .. 


The Land Acquisition Act contemplates two perfectly separate and distinct 
forms of procedure, one for fixing the amount of compensation described 
as being an award (an appeil from that award or of any part of that 
awgrd is given to the High Court .under section 54 of the Act) ; and the 
other, for determining in case of dispute the relative rights of the 
persons entitled to the compensation money. 


In the case of an award, the Act provides for an appeal to the High Court; 


there is no further appeal to, the Judicial Committee. 


When once the award as to the amount has become final, all questions à as to 
fixing of compensation are, then at an end ; the duty of the Collector in 


case of dispute as to the relative rights of the persons together entitled to 


the money is to place the money: under the control of the Court, and the 
parties then can proceed to litigate ia the ordinary way to determine 
what their right and title to the property may be. ‘ 


The award as constituted by the Land Acquisition Act is nothing ‘but an. 


award which states the area of.the.land, the compensation to be allowed 
and the apportionment among the persons interested in the land of whose 
claims the Collector bas information, meaning thereby people whose 
interests are not in dispute, but from.the moment when.the sum-has been 
deposited in Court under Sectign 31 (2) the functions of the award have 
ceased ; and all that i is left is a dispute between interested people as to 
the extent of their interest. Such dispute forms no part of the award. 


A decision of a competent Court even’ in proceatiogs under, the Land 


Acquisition Act, will operates as ves” judicata and the same question 
cannot be re-opened insubsequent litigation as between the parties ;." . 
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Hindu Will—(Conid ). 


In the case ofa gift of immovable property to a Hindu widow, it is possible 
by the use of words of sufficient amplitude to convey in the terms of the 
gift itself the ‘fullest rights of ownership, including the power to alienate. 
The law on the construction of Hindu will explained. i 


The principle which prevents the fame case being twice litigated is"of gene. 
ral application, and i is not limited | by the specific words of the Code in this 
respect. 
* The importance of.a judicial decision is not to be measured by the pre- 
cuniary value of the particular item in dispute. T. B. Rama Chandra 
Rao v. A. N. S. Ramachandra Rao i m ‘ns 547 
| ————, how revoked ; See Will, "E e f m" 488 
will, construction of—Will conferring absolute oenenidda to widow, 
and remainder to daughters, as widow likes; See Hindu will ave 314 
Hindu wills Act, Sec. 216—Duties of executor; See Executor, liability of " e ` 46 
Iffconsistent case, if can be set up by a party; See Pleading = hu 103 
—— e positlons—Party litigant; See Limitation x Er 58 





lacumbrance—Aduerse possession of a part of lands ‘of defaulting tenure or 
holding—Bengal Tenancy Act (VIIT of 1885), Secs. 159, 161, 167—Lam 
—Lagic—Words meaning of—~Subseqguent Act in pari materia—Pre- 
sumption— View expressed in long-established decided cases. 


The word “incumbrance’ as used In sections 159 and 161 of the Bengal 
Tenancy Act includes statutory title and interest acquired by a trespasser 
by adverse postession of a part of the lands of the defaulting tenure qr 
bolding and such Incumbrance cannot be annulled ín any manner other 
than what is provided in section 167. 


The life of the law is not logic but experience. 


Where an Act has received a judicial construction, putting a certain mean. 
Ing on its words, and the legislature in a subsequent Act in pari materia 
uses the same words, there is a presumption that the legislature used 

* those words intending to express the meaning. which it knew had been 
put upon the same words before, and.unless there is something to rebut 
that presumption, the Act should be so construed, even if they were such 
that they might originally have been construed otherwise. f 


The Court should be- reluctant to dissent.from the:view expressed in long- 
established decided cases: and thereby not. only to unsettle. the law 
but also to endanger the security of property and title—dangers which 
are not associated with changes -brought about .by legislative interven- 
tion. san Chandra Sakshl-v, Safatulla Sikdar - ds = 36 


" lacumbraáce— Mortgage —Sale for arrears of -rent ; See Mortgage m 1 
——, annulment of—Landlord púrchaser, at rent sale, if to annul 
mortgage ; Sée “Mortgage x * ee RN "T ee 1 
Iacumbtancer—Trespasser ‘who completed . title Sesion defaulter for rent; 
See Permanent: lease us E us ie B xr 292 
lafemaity —Delay in filing-account ; Se Executor, ttabitty of ma ! T 46 
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Identification, evidence of—Sessions Judge’s comments—Form in which go be 

H recorded—Jury trial ; . See Charge to Jury x ais "T 
Inherent gower— Bengal Tenancy Act (VIIL of 1885), Secs. 3, 95, 982-Come 
mon manager, appointment of, ay District 9udge—Resignation by com- 

mon manager—Listrict Fudge, if cun again appoint common manager. 


When a commqn manager appointed under the Bengal Tenancy Act has. 


been removed or has resigned or has died, the District Judge has inherent 
power to make a proper order for the appointment of a successor for the 
benefit of the estate. Brindaban Chandra Chakravertty v. Jnanendra 
Nath sae -- 07 we aa KEN eae 
Inherent pawor stants power ‘to recall money improperly paid ; See Resti- 
tution " " m ve oM " 
— —— power—-Execution Court ; See Restitution a ee e 
Interest —Exorbitan? rate—Kabuliat by howladar—Sale of howla by some of 
Jandlords-- Purchaser, if liable for exorbitant rate of interest, 

Under a Kabuliat dated 19th Bhadra 1282 (corresponding to August, 1875) 
given to A, B held a howla. The Kabuliat provided that interest had to 
be paid on the arrears at 7$ per. cent per annum. A died testate on the 
and December, 1885, leaving him surviving his three sons N., S., 


and J. Shortly after J. died leaving K his widow. N and S then brought , 


a suit claiming the share of J under the terms of A's will. The suit was 

decreed by the primary Court on 7th October, 1850. This decree of the 

. appellate Court dated the goth August, 1392, reversing that of the pri- 

mary Court was affirmed by the Privy Council on em 22nd February, 
1896.0 

N and S after executing the decree of the primary Court took possession of 

the share of J} While thus in possession of the entire share of the taluq 


they sued B for rents for the howin and obtained a decree in 1897. ln ` 


execution of that decree, the howla was sold and purchased by the defen- 
dant on the 22nd March, 1898. : 


In a suit for rent for 1305 and 1305 (corresponding to 1899 to 1900), N, S., 
and K claimed,interest on arrears of rent at the stipulated rate of 75 

per cent: i 
Held, that the plaintiffs were entitled to interest at the rate of 75 per cent., 
though exorbitant. Asthe paities made their own bargain, the Court 
could not make a fresh bargain for them. Narendra Nath Sarkar v. 
Moniruddi howladar — .. id T" | NET 
Interpretation—Codified law —English law ; See Public way, obstruction to e 
Irregularity —Specific act, charges of, against each individual accused —Cons- 
piracy ; Sve Criminal conspiracy ane m ies aoe 
, material, in the conduct of sale— Sale held more than 7 days after 
date—Civil Procedure Code, O. 21 R. 69; See Exécution sale ` T: 
Issues, successive trials of, _by Court— Issues affecting diffarent defendants ; 
See Partition suit m w m wa. =. 
Joint liability of mortagors, if transformed intb several HM by mortgage 
decree; See Mortgage contract E chat “0 orn 
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Jois triai— Criminal Procedure Code (Act V of 1898), section 239—“ Same 


transaction" C Test — Continuity of action —Penal Code (Act XV of 
1860), section 499, Excep 9—Good faith—Burden of proof. 


A person accused of defamation must show in order to save himself, that 
the imputations were made by him in good faith and for his own protec- 
tion. . 


A good' working test of what should or should not be regarded as the 
same transaction within the meaning of section 239 of the Code of 
Criminal ‘Procedure, is the proximity of time, unity or proximity of place, 
continuity of.action, and community of purpose or design. 


The petitioners were ordered to show cause why they should not be prose» 
cuted ‘under section 188 of the Indian Penal Code for disobeying 
an order passed under section 144 of the Codo of Criminal Pro- 

- cedures They came to Court and petitioners Nos. 1 to 4 filed 
ope petition; petitioners Nos. 5 and 6 filed another petition, The 
wordings of the petitioners are different but the substance of the allega- 
tions against the complainant is the same; the petitions were signed by 
the same pleader, and were presented on the same day. in the same 
case, and, , apparently, at the same time: 


; Held, that the petiticners could be jointly tried under ection” “249 of the 
Code of Criminal Procedure, as there were proximity of time, unity of 
place and community of purpose and the nature of the offence preclud- 
ed the possibility of continuity of action. Bangacliaudra De v. Annoda 


charas Chaudhury su - e^ - A | $37 | 
Jelat trial, legality of —Trial, result of; See Criminal conspiracy s 279 
Judgmeat-debtor, if can object to execution —Express provisions in consent. 
` decree for execution; See Execution mM ee ase 61 


——. when to apply to Court for recording payment ; See Limi. 





tation e P" Wn oA T ee ie 25i 
Juicial decision, importance of—Pecuniary value of particular item in, dis- : 

pute; See Hindu will sas m oe oo - 545 
Jurjsdictlon—Holding hat on. his own land, on different date—Obstruction ; 

Ses Hat ane " m T wan m 397 
Jurjadiction, new, creation of, by legislature ; See Public way, obstruction to. 347 
way trial—Judge to record heads of charge—Statements enabling appellate 

Court to understand ; See Charge to jury bs m RO 437 
agan aman Sessions . Judge’s comments—!dentification, evidence of; See 

Charge to jury ^ tes x m "^ € 437 


Lagé, dispute as to—Mining rights, dispute "——$ Procedure . 
' Code (Mc V.” of1898), Seg. 1456. 
i The petitioners, four" members» of the ist party, were lessees and sub- 
lessees under the other members of the first party, who were proprietors. 
The opposite party beld a mining lease from the zemindar of the whole 
village where-the land was situated. The petitioners wanted to bore 
in the arep to which the proceedings under section 145 of the Code of 


^ 


Land—(Contd.). : é 
Criminal Procedure related, while the opposite party claimed that as the 


sub-soil right was given to them, they were entitled to prevent the peti»: 


tioness from boring in the village : : 
Held, that the proceedings held under section 145 of the Code of Criminal 


Procedure, were proper: The Indian Iron and Steel Company v, Bansi - 


Gopal distinguished by Mr. Justice Walmsley and doubted by Mr. 
Justice Suhrawardy. 


Per Suhrawardy Jı Magistrate can deal with a dispute concerning mining 
rights under section 145 of the Code of Criminal Procedure. The sec- 


tion is not limited in its scope to disputes relating to actual possession, _ 


The definition of ‘land’ as given in’ the Criminal Procedure Code, is wide 
enough to cover mining rights and even prospecting or boring licenses. 
Bimala Prosad Mookerjee v. Tata Iron and Steel Co. Ltd. ... te 


Lands, what, are excluded from further assessment ; Ses Revenue, assesment of 





Land Acqalaltioa Act, scope of; See Hindu will aes xs - 
—— — ———, Sec, 31 (3), sum deposited under—Award—Dispute as 
to extent of interest ; See Hindu will vee ts on 
Landlord purchaser at rent sale, and mortgagee purchaser, rights of; See 
Mortgage m P" m m on € 
purchaser at rent sale, ‘if can redeem a mortgage not annulled ; See 
Mortgage s. kaa . - - ete 


Landlord and tenant— Quis enjoyment— Evidence Act (I of 1872), Ses. 
116—Title paramount. 

The landlord's undertaking for quiet enjoyment by the tenant is implied 
from the relationship of landlord and tenant, and the undertaking in- 
cludes the protection of the tenant from disturbance by stranger claiming 
by title paramount. 

; lt Is open to the tenant to prove a subsequent cessor of the landlord's title. 
The estoppel mentioned in section 116 of the Evidence Act refers to the 

- title at the beginning of the tenancy. One way in which the tenant can 

show that the title has determined is by proving an eviction by title para- 


qı mount or the equivalent of such an eviction. 


"*[t is not'necessary for the tenant actually to go out of possession, and, that 
if, upon a claim being made by a person with title paramount, he con- 

` sents by an attornment to such person to change his title under which he 
holds, or enters into a new arrangement for holding under him, this will 

'* be equivalent to an eviction aud a fresh taking. Ram Chagdra Chatterjee. 
v. Pramatha Nath Chatterjee - - ws we 


Landiords, Co-sharer, if can realise their share of rent separately; Ses Rent 

sale m - oe m on tee 
» ehtire body, right of, to put up entire holding to sale for: arrears 
of rent, if affected by the purchase of the holding at the sale held in exe- 
cution of decree obtained by some of the co-sharer’ landlords for’. their 





shares of rent; See Rent sale kan fe te any ew) 2i 
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Langiord’s undertaking for quict enjoyment by tenants ; See Landlord and tenant 





Law, practice of ; wee Pleader A ase T wan 
—, practice of ; how revoked ; See Pleader se Ta 

, question of—Misconstruction of document which is the foundation of 
suit; See Ejectment s m d ^ ae 

» question of—Misappl ication of the meaning and effect of admission; 
See Ejectment wc one Ye os we 

Law and logic; See Incumbrance . vs wes sis $e 


Lease—Land of a religious endowment—Rent note—Consiruction— Perma- 
CO went temure—Shebait’s powers—Long lapse of time—Fresumption of 
validity——Character and extent of dispute—Farty, duty of. 


“A lease of 54 acres of land granted on the 17th June, 1756, to a named per- 
son for a defined religious purpose, was evidenced by a rent note of 1824, 
which provided for a payment of Rs. 49 a year as rent to be paid to the 
Sadhu who performed the worship at the temple of the deity, and if the 


rent was not paid, the lessee should be at liberty to remove the structures ` 


*e which he may have placed upon the property and also the trees and seeds. 
From 1826 down to the time when the present dispute arose, the tenants 
have been in continued and undisturbed possession of this land at the ori- 
ginal rent, and n> act was done or any document signed which suggested 
that during the whole of that period either one party Or the other regard- 
ed the right of the tenants (respondents) as anything short of permanent. 
The lessees sublet the property in 1872, 1883 and 1900 for substantial 
periods of years at increased rents, and the lessors never raised any objec- 


tion as to their right to make such grants or to remain in occupation š 


until the present time : 


Held; that the memorandum of 1824 was intended to recorda transaction 
by which a permanent right to occupy was conferred upon the respon- 
dent’s predecessors in title. 


The disability of a shebait to make a permanent grant is not absolute. 
Where a long time has lapsed after the grant, between the alienation and 
the challenge of its validity, it must be presumed to have beet made in 
circumstances which would validate the grant beyond the life of the 
grantor. 

The parties should define at the earliest moment and in the simplest forms 
the exact character and extent of the dispute which is going to be made 
the subject of litigation. Bawa Magniram Sitaram v. Kasturbhal 
Maalbhal - oe s.. - - © es 


v Lease—ZLease by guardian—Lease fer aterm of 7 yeats—Lease in accord: 
nance with compromise —Consent, if necessary—Guardians and Wards 
e Act (VIII of 1890), Sec. 29. 


Iv 


A lease for a term of seven years given by the certificated guardian ofa 
minor in accordance with a compromise in a suit entered into with -the 
sanction of the Court, is valid without the sanction of the District Judge, 

x under section 29 of the Guardians aad Wards Act. Abdur Rashid v. 

Sheikfi-Khandkar i - in ue 
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Lease — Partition, sul? for, in which lessee was no party—Partition, iv affects , 
the rights of the lessee — Lease and mortgage. . - 
A subsequent dealing with property by partition, subsequent to ‘the creation 
of the estate by a lease and by a person who had a perfect right to 
create it, cannot affect the right of the lesssee. , 
In the case of a lease followed by possession of the property demised, the 
title of the lessee is complete. In the case ofa mortgage, the land is 
merely hypothecated and no title thereto is perfected until the security 
is enforced: Bainaddi Mandal v. Kallash Chandra Sardar ... ies * 166 
—— —, new, forms of—Renewal, covenant for—Option not stating the terms 
of renewal ; See Covenant for renewal E ie con 87 
— —, if for the benefit of estate— Rent reserved, is a fair market rent—Fair 
market price ; See Hindu Law—Alienation by widow iss we 116 
, permanent—Donee of power from trustee holding in representative 
capacity ; See Trustees .. e is ad m . 370 
by husband of minor mutwali, if valid ; See Wakf se - 193 
——— by receiver pending proceeding for appointment of temporary 
mutwali during the minority of permanent mutwali ; See Wakf m , 1932 
— ——, for a defined religious purpose— Tenants in continued and undisturbed 
possession at original rent for more than a century—Sub-letting at in- 
creased rents— Permanent right to occupy—Re-entry on certain event 3 
See Lease " ES m - "T T 421 
—— from hostile possessor by one co-owner - Title, if runs against co- 
owners ; See Adverse possession E T ie oe 164 
——— and mortgage—Title, ; See Lease a aos en 166 
Leases for terms, successive—Grant of fresh lease—Rights of ejectment not 
exercised-—— Effect ; See Permanent lease ses T ee 293 
Lega! practitioner—Fear of real and substantial injury, physical or otherwise, 
to himself or famliy—Fear, nature of ; See Pleader üi $i 356 
— practitioner—Grossly improper conduct—Apprehension, beside the 
mark or devoid of courage ; See Pleader or sis «s 356 
—— practitionér—Grossly improper conduct—duty to client—Fear of real and | 
substantial injury ; See Pleader Soe - n^ die om . 356 
—— practitioner—Question whether resolution declaring kartal directed ^ — 
against Courts, is to be approved and obeyed or not ; See Pleadet - 356 
— —- practitioner, an officer ia a judicial system— Position, rights and duties 
and authority to which the legal practitioner is subject; See Pleader ... 356 
` — practitioners, concerted action by, to boycott a Judge or Court, if per- 
missible ; See Pleader es A sis wa 0 856 
——— practitioner, duty of Withdrawal from case—Notice, reasonable ; "See 
Pleader = et m T ses - - 356 
—— practitioner, how can refuse to practise before a particular Judge ; See 
Pleader EE iss NA eX is sis 356 
—— practitioner, how can refuse to practice in a particular Court ; See 
Pleader - MERECE vee, m B 356 
»— practitioner, if can act or combine with others to act, against Jddiciat 
authority ; See Pleader u m on - T 356 
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. 
Lega! practitioner, if can join in an action to boycott the Court; See Pleader 
= practitionef$ if can join in an action to boycott a particular Judge ; See 
Pleader EN ves m E ss 
—— practitioner, if can refuse to practice ina particular Court ; See Pleader 
— practitioner, ifcan refuse to practice before a particular Judge ; See 


Pleader ave s me 
-—— practitioner, remedy of—Grievances out of matters with which Court is is 
concerned ; See Pleader ... i T- 


Legal practitioners Act, case under, when begins ; See "Pleader ie 

—————— ———-, Sec. 13 cls (b) and (f)—Pleader neglecting bis duty 
towards his client —Pleader sympathising with and acquiescing in boycott 
of Courts; See Pleader. ... 766 at -— a 

——— , Sec. 14— District Judge, jurisdiction of— Misconduct 

of pleader, whether in his Court or not ; See Pleader i 

- —Á, Sec, 14— Oral examination of pleader, if necessary; 

e See Pleader .. tee ave oe see € 

















=, Sec. 14 Pleader, presence of, if necessary; See 

Pleader ves ET ise coe " - 
— — ——, Sec. 14— Ultimate order to be passed by what Court ; 
See Pleader m Ss "T ia a T 
—, Sec. 14, essentials of ; See Pleader ae ses 

———— ———— — , Sec. 14, if obliges pleader to file a written defence ; 
See Pleader — .. m" m oe - oo 
——— — — —, Sec. 14, proceedings under—Justice of case, how 
met; See Pleader ws ae - B ^ 





, Sec. 14, proceedings under, nature of ; See pleader m 
5 Sec. 14, proceedings under—Pleader, duty of ; See 

Pleader " " P" " s " 
— — — , Sec. 14, proceedings under— Procedure, form of; See 











Pleader oe Lo ow - se toe 
, Sec. 14, proceedings under, when can be quashed ; 

See Pleader — .. ww we one T 
————- , Sec, 14, scope of ; Se Pleader "is - 





Lessee —Disturbance by lessor—lmplied covetiant ; See Permanent kase .. 
Lawful disturbance by stranger—Implied covenant ; See Permanent lease 
ag intended, taking possession under agreement to lease for three years, 

if can terminate ‘the lease, before the expiry of the term—~Requisite legal 





documents_not executed and ‘registered ; See Tenancy - ins 
Lesee's rights if affected—Subsequent dealing with property by partition, after 
lease, by a person having right ; See Lease a “ees nes 


——— title, when complete—Lease followed by possession ; See Lease i 

Lessor, duty of, towards lessee—Absence of contract to the contrary —Posses- 
sion—defence in rent suit ; See Permanent lease —.. a 

— —, effect on —Right of*ejectment not exercised—Successive leases for 


terms-—-Grant of fresh lease ; See Permanent lease ee - 
———, rights of—Rent or damages—Lessee unlawfully terminating the te- 
nancy—Rent payable periodically ; See Tenancy n" on 
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Lessor, whea dispossessed —Possession by receipt of rent ; Ses Permanent lease 





Adverse ; See Permanent lease m ut on m 
Limitatlon—A pplication for execution, when to be treated as in continuation 
or revival of a previous application. 


An application for execution of a decree may be treated as one in continua’ . 


tion or revival of a previous application, similar in scope and character, 
the consideration of which has been interrüpted by the intervention of 
objections and claims subsequently proved to be groundless or has been 
suspended by reason of an injunction or like obstruction. 


A consent decree was made on the 26th June, 1915. On the first applica- 
tion for execution made on the 24th June, 1916, the Court directed a 


writ of attachment to be issued. The writ being returned unserved, the. 


Court on the 4th August, 1916, directed a fresh attachment to issue. The 
decree-holder was ordered to file process and process-fees within five days. 


This order was carried out. But on the 5th August, 1916, the judgment-. 


debtor filed a petition under O. 21 R. 2 of the Code of Civil Procedure 
to the effect that the decree had been satisfied out of Court and conse- 
quently no execution could issue on the basis thereof. The objection was 


numbered as a seperate case. The two cases were adjourned from time. 
to time and on the gth December, 1916, the objection case as well as the- 


execution case came up for consideration The objection case was dis- 
missed for default. Afterwards the following order was made in the 
execution case : ““ The pleader for the decree.bolder has no objection to. 
his dise being dismissed provided he gets his costs." The execution case 
is dismissed for default. The decree-bolder will get his costs. Subse- 
quently, on the 27th Navember 1919, the present application was 
made ; = i 

Held, that the execution proceedings which had been initiated on the 24th 


June, 1916, had been suspended by reason of the objection taken by the 
judgment-debtor. As soon as the objection was abandoned on the oth 


December, 1416, it became the duty of the Court to proceed with the - 


application for execution. The order for dismissal made on the gth 
December, 1916, should be treated as equivalent to an order for striking- 
off the case or removing it from the file for the convenience of the Court. 
Chowdhury Ajodhya Nath Pahary v. Chowdhury Srinath Chandra Pahary 


—— Certification, if to be within time—Instalment decree, execu- 
tion of — Pari payments and certification, when to be made. 





Payments may be certified in the application for execution of the decree. 
The part payments and the certification must however be made before the 
application for execution is barred, 


A decree providiug for payments in six instalments, the whole amount to be 
due with interest in default in payment of instalmenty was passed on the 
218t December, 1916. Payments made of two instalments and a part of 
third instalment, were evidenced by a “letter written- and signed by the 


judgment-debtor himself, and were within three years of the application, 


and lessee—Possession of trespasser during continuance of |ease— 


PAGE., 


294. 
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. 
Limitation —(Contd.) 
for execütión of decree made on the ist April, 1019. The payments 
were certified by a petition presented on -the 26th July, 1019, which was 
made ‘a part of the application for execution : 


Held, that the application for execution of decree was not barred by limita- 
tion. Madan Muhan Banikya v. Harn La! Kunda E T" 


Decree, execution of —Execulion sale set aside— Fresh. applica- 
tion for execution, if a revival and continuation of previous proceeding 
— Interruption. : 

A final decree in a mortgage suit was made on the 7th September, 1908. 
On the basis of an application for execution of the decree made on the 
16th November, 1908, a sale was held on the 3rd May, 1909, when the 
decree-holder himself became the purchaser. This sale was set aside 
at the instance of the judgment-debtor on the 14th February, 19t1. On 

e the 18th March, 1913, a second application for execution was made. 
During the pendency of the second application, a suit was instituted by 
a claimant for declaration of his title to a fourth share in the hypothecat- 
ed properties and an injunction was issued at his instance. On the ist 
December, 1913, the execution Court ordered a stay of the entire proe 
ceedings, though the injunction related only to the share claimed. The 
suit instituted by the claimznt was decreed on the 23rd May, 1915. A 
third application for execution was presented on the 12th January, 
1917 : 

Held, that as the second application, dated the 18th March, 1913, which 
was made after the sale held on the basis of the first application had 
been set aside at the Instance of the judgment-debtor, was in essence 
an application to revive and continue the earlier application, it was not 
barred by limitation. 


"That, as regards the ‘third application, the decree-holder was entitled 
under section 15 sub-section (1) of the Limitation Act, to a deduction of 
time between the date when the order for stay was made and,the date 
when that order ceased to be operative and consequently, it was made 
within time. Jira Bibl v. Majiraddla Chowdhary ees - 


—— Landlord and tenant— Private land—Lease for a term of 
yars—Expiry of lease—Suit by landlord for gossession — Limitation — 
Article I (a) of Schedule 111 0f Bengal 1enancy Act (VIII. of 1885)— 
Indian Limitation Act (1X of 1908), Schedule 1, Art. 139. 





A tenant of a proprietor’s private land under a lease fora term of years 
does not acquire the status of a- non-occupancy raiyat under Chapter VI 
of the Bengal Tenancy .Act. l 


The period of limitation for a suit to-eject a tenant from such private land 
* “on the ground of the expiry of the lease'is twelve years under article 
139 of the Indian” Limitation Act and not six months under article 
1 (a), of Schedule II! of the Bengal Tenancy. Act as amended by 
section 61 of Bengal Act of 1907. The latter applies only to suits 


566 


135 


e 
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Limitation —(Con4.). æ 

againat a tenant who before bis term bad expired bad, TARE the 
status and rights of a non-occupancy raiyat, Mahanath Jagarnath 
Das v. Janki Singh " e - T e , 506 d 

—— Limitation Act (1X of 1908), Sec. 2 (4), Sch. I. Art. 62—Suit.to 
recover monly received by plaintif’s pleader for plaintifs wie— 
* Defendan?’—Suit against pleader’s representatives. 

A suit to recover from the defendants, the representatives of the deceased 
pleader of the plaintiffs, a certain sum of money received by the pleader 5 
out of Court for payment to the plaintiffs, Is governed by three years’ 
rule of limitation under article 62 schedule 1 of the Limitation ` Act. 

Ramber! Kapali v. Rohini Ksnta Chakravarty =... . MC 70839 


— —— — Limitation Act (IX of 1908), Sec. 20 (2),—Mortgagee in posses- 
sion under invalid agreement of sale—Party, if can take up inconsis- 
tent positions. 





Section 20 sub-section (2) of the Limitation Act does .not refer expressly 
to the intention of the party who receives the rent or produce and can be 
construed to apply wherever mortgaged land is in fact, in the possession of 
the mortgagee. In such an event the receipt of the rent and produce of 
the land may be deemed a payment for the purpose of sub-section (1). 


Where a mortgagee has obtained possession under an invalid agreement for 

* sale, his possession may be deemed to be that of mortgagee when it is 

established that the agreement was inoperative inlaw and he may 

be called upon to account for the rents and profits asif he were the 
mortgagee in possession. 


A party litigant cannot be permitted to take up inconsistent positions in ' 

Court to the detriment of his opponent Bama Charan’ Chakrabaril v. 

Nimal Mandal T - - m ies 58 
Limitation Act (IX of 1908), Sch. 2. Art. 11A—Civil Proce- 
dure Code (Act V of 1908) O. at R. s101—-Application dismissed for 
default 


m 





. 

An ords; dismissing an application under order 21, rule 101 of the Code of 
Civil Procedure for default of prosecution, is not governed by article 11A 
of schedule 1 ot the Limitation Act; hence a suit brought ;by the appli- 
cant against the execution purchaser more than a year after the dismissal 
of his application, is not barred, 


In cases coming under order 31 rule 98, or 99 or 101, an order in order to be 
conclusive must be an order passed after investigation. The right of suit 
is given by rule 103 only when there ls any order made under rule 98 or 
99 or 101, and article 11À of schedule 1 of the Limitation. Act merely 
provides for limitation applicable to such suits. Nirode Boronl Dasi v. 
Maniadra Narayan “Chandra m" E © si - 0 083 

— o Limitation Act UX of 1908), Seh I Art. 39— Suit fen compensa- F 
* ton for Improper attachment. v 
Article 29, schedule 1 of the Limitation Act'is taapplfcable to &suit for 


* . 
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Limitation—(Coktd.) 
compensation on the ground of improper attachment ‘of the plaintiff's 


goods (paddy and jute), damage to goods while under attachment and 
conversion of some of the goods. 


In order to bring a case under article 29, schedule I of the Limitation Act, 


“it must-be shown that the seizure was wrongful under legal process. A 
seizure cannot be said to be wrongful except whera the writ was without. 


jurisdiction, where the writ was executed against a person who was no 
+ party to the decree and where the goods were outside the scope of the 
suit. Arjun Biswas v. Abdul Biswas . E - oe 


— Limitation Act (IX of 1908), Sch. I. Art. 89—Refusal—Agency, 
termination of, question of faci —Suit for accounts. 


To make article 116 schedule I of the Limitation Act applicable, it must be 
shown as provided in article 115, that the suit is ofa nature not specifi- 
cally provided for in the schedule. 





Article 89, schedule I of the Limitation Act applies to a suit for accounts. 


against an agent for-money. received by him ; and excludes the operation 
of both articles 115 and 116. 


An omission to render account where the account is demanded, may 
operate as refusal. but-where the agent in answer to the demand promis- 
es to submit the account later, his conduct cannot be deemed to amount 
to refusal. 


The question when an agency is terminated within the meaning of article 
89, is a question of fact. 


Article 89 contemplates two distinct starting points. There may be cases 
where only one of these contingencies has happened. “On the other hand, 
as in the, present” case, where both the contingencies have happened. 


When a suit for accounts i is decreed, the accounts are not necessarily rese 
tricted to three years preceding the institution of the suit or three years 
preceding the termination of the agency, Pranram Mookerjee v. Maharaj 
kumar Jagadish Nath Ray we isi Sees x1 


Limitation Act (IX of-1908), Sch I. Arts 174, 181— Payment of 
part of decret al amount—Certificate— pplication for execution embody- 
ing prayer for adjustment and for execution—Civil Procedure Code 
(Act V of 1908) Q. 21, R. 2.. i 

* Article 181, of schedule I of the Limitation Act is applicable to an applica- 
tion; which is a combined one, embodying a twofold prayer, namely, 

+; first, that the alleged payment be recorded, and, secondly that the decree 
be executed for the balance of the judgment-debt, by a decree-holder, 

who has received payment from the judgment-debtor out of Court, to 
record the payment. The right of the decree-holder to apply accrues as 





- * soop_as he receives payfhent and he has to apply to the execution Court. 


within three years from that date to record the payment. 
Article 174 of schedule I of the Limitation Act is applicable only. toa. case 
undgr sub-cule (2) of rule 2 of order 21 of the Code of Civil Procedure, . 


_ 480 


* 
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that Is, where the judgment-debtor geeks to inform the Court of esi 
alleged to have been made by him out of Court to the decree-holder. 
1n such a case, the period of limitation is 90 days. . 

Sub-rule (1) of rule a0rorder 21 of the Code of Civil Procedure deals. 
with the case where the decree-holder seeks to certify a payment made to 
him out of Court by the judgment-debtor. The application need not be 
distinct from an application for execution of decree. Balay Mahammad 
Sahi v. Aljanmal sea PR T - ses 

Limitation Act (IX of 1908) Sch. I. Art. 182 cl. (5)—Step in 

aid of execution—Defective application for execution. 





An application to take a step in ald of execution, in order that it may be in 
accordance with law, within the meaning of article 182 clause (5) of the 
first schedule to the Jadian limitation Act, must be one praying for some 
relief which the Court is competent to grant. 


An application, even though it be deemed so defective as not to be an 
application for execution must still be regarded as an application made 
to the proper Courc in accordance with law to take some steps in aid 
of execution. Saday Chandra Jana v. Pares Nath Ghose... ere 

— mn against a co-sharer, when begins to run ; See Benami "T 


a Limitation Act, Secs. 5 and 14—A ppeal presented to, and decided by wrong 


Court—Second appeal; See Appeal sie m om 
———, Sec. 15 Sub sec. (1'—Deduction of time—Order for stay of 
execution proceeding ; See Limitation m - on 
— — — —— , Sec. 20 (2)-—Mortgagee under invalid agreement of sale, as 
purchaser, in possession ~ Receipt of rent and produce ; See Limitation 
— — ——, Sch. I Art 11 A.— Order dismissing an application under 0. 
21 R. 101 of the Code of Civil Procedure ; See Limitation ... one 


— —— —— Sch. I. Art. 29—Suit for compensation for improper attach- 
ment of goods while under attachment and conversion us some er the 
goods; See,Limitation ... ane - m" - 7 

me, Sch. I. Art. 29, scope of ; See Limitation vee m 

— — —— , Sch: I. Art. 62—Suit to recover from deceased pleader’s legal 
representative sum received by pleader for payment to plaintiff; See Limi- 


tion ace e oe - - on 
———— —, Sch. 1 Art. 89—Refusal—Omission to render accounts— 
Agent promising to submit the account later ; See Limitation bua 
— LÁ ——., Sch. 1. Art. 89—Starting polnts for computing period of limite 
tation ; See Limitation. ... ose T on ue 
—— —, Sch. l. Att. 8o—Sùit for accounts against agent for 
mohey received ; Ses Limitation E iis de E 
— — , Sch. 1 Art. 8 89—Termination of agency, time of, a question of 
fact; See'Limitatlon ase m a eee m 
eo Sch. I. Art. 116, applicabljity of ; See Limitation Fete 
wn, Sch. 1. Art. 13«—Suit tb eject tenant after expiry of lease 
frmo proprietor's private land ; See Limitation `‘ ste ^" 


yt 
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Limitation Act, Sch. I. Arts. 142, 144—Dispossession and adverse possessiori j 
See Benamie .,. ES m m on NA 
— Sch. 1. Art. 174, applicability of—Civil Procedure Code, O, 
a1 R. a Sub. R. (2)—Judgment-debtor informing Court about payment 
to decree-holder ; See Limitation  .. ee - s 
— ——-, Sch. I. Art. 181—Application for execution praying firstly for. 
recording payment and secondly for execution for balance—Right of .the 
decree-holder, when accrues; See Limitation — .. — y: 
» Sch. I.-Art. 182 cl -(5)—Application to proper Court in accor- 
dance with law to take some step in aid of execution—Application for 











execution defective in form ; See Limitation w " - 
— , Sch. I. Art. 182 cl. (s)—Application to take a ep in aid of 
execution when ia accordance with law ; See Limitation .. “i 
Limited interest in property, if can be acquired by adverse possession ; See 
Chowkidari chakran land s A T" ET 
—. interest in property, if can be acquired by adverse possession ; See 

Ejectment. 
Maintenance, claim for future—Consent decree—Maintenance, charge on pro- 
j perty—Express provision in decree for execution ; See Execution - 


* Malik’, connotation of ; See Hindu will .. Wy ic e - 
* ——, meaning of ; See Hindu Law—Will s ane - 
Minot—Firm ; See Hindu joint trading family x " " 
——, if can be partner by contract ; See Hindu joint trading family "T 


—— , ff sufficiently represented ín execution proceeding ; See Execution sale s ` 


——, non-representation of, in execution proceeding, if a ground for avoiding, 


execution sale ; See Execution sale ... one - «^ 
Minor's share of liability —New business carried on by karta or manager of 
Joint family —Dayabhaga School; See Hindu joint trading family - 


-———4hare, if vests in receiver—Adjudication in insolvency of adult meme 
bers—Dayabhaga School ; See Hindu joint trading family T 
Miscondact, rendering pleader holding license unfit to be entrusted with 
powers and duties of his office— Test ; See Pleader en ves 


Misdirection on facts—Charge to jury ; See Criminal conspiracy wa 

Mehunt in office, treatment of ; See Offerings eu nS "- 

Mertgage—Landlord-purckaser and morigapee-purchasev, rights of—Mort- 
gape not annulled, effect of—Morigage of part of occupancy holding— 
Sale for arrears of reni—Benpgal Tenancy Act (VILI of 1885), Secs. 65, 
167— Rent, a first charge—Charge, when not enforceable—Adverse. 
possession against mortpagor—Simple mortgagee, effect on. 

A sale for arrears of rent does not ipso facto cancel a mortgage on the 
holding, being an incumbrance. The procedure provided by section 167 
of the Bengal Tenancy Act is the only mode of annulling the incumbrance 
and the purchaser must have recourse to the prescribed mode within 
the specified period, if he desires to annu! the incumbrance. 

A landlord-purchaser at a rent sale is, like any other purchaser, bound to 
follow the provisions of section 167, If the mortgage is not annulled on 


7 


279 
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the expiry of one year from the date of the rent sale or from thé date 
when the landlord haz notice of the 'incumbrance, the holding in the 
hands of the landlord-purchaser remains subject to the mortgage no long- 
er liable to be impeached or extiguished: l 


The relative rights of the purchaser at the rent sale and the mortgagee 

should be determined with reference to their position at the time of the 
rent sale. If the purchaser at the rent sale bas not availed himself of 
the privilege of annulling the mortgage within the prescribed period, he . 
holds the property subject to the mortgage and is entitled to redeem. 
The mortgagee purchasing the property in execution of a decree obtained 
by him in the sult instituted on mortgage in which the landlord-purchaser 
was not made a party, does not loose his right to be redeemed by the 
purchaser at rent sale. i 


Section 65 of the Bengal Tenancy Act intends what is explicitly laid down . . 
in subsequent sections of the Act, that is, those in Chap. XIV, namely, * 
that the charge should be enforced by the sale of the tenure or holding 
free of incnmbrances, and, if in any case, the decree for rent either has 

. not been or cannot be enforced by the sale of the tenure or holding the 
charge created by section 65 cannot be enforced in any other way. 


An adverse possession against a mortgagor does not affect a simple mort- 
. gagee who as such is not entitled to possession.’ Sital Chandra Majbl v. 
Parbati Charan Chakrabarti “ee - E E E 


Mortgage tontract,—Na£ure of—Apportlonment of mortgage debt—Right to 
vedeem—Sale of mortgaged property— Purchase by pleader of judgment- 
debtor—Decree for reconveyance. 

A obtained a mortgage decree against the plaintiffs. The decree specified 
the amount payable by each set of judgment-debtors, which was recover- `: 
able in the first Instance from their properties granted by way of mort- 
gage. It provided that if :the mortgage debt be not satisfied in that 
manner, the balance due would be recoverable from the mortgaged pro. ` 
perties as a whole. B the pleader for the plaintiffs, who were judgment- 
debtors, purchased the decree in the name of his wife at a price less than 
the decretal amount. The plaintiffs brought this suit against B and his 
wife with a view to obtain a transfer of the decree in their own favour and 
upon payment of such sum as the Court might determine. Pending suit, 
the property was sold in execution of mortgage decree and was purchased : 
by the assignee of the decree, Possession was delivered to her: * 

Held, that the joint liability of the mortgagors was not entirely transformed 
into a several liability by the mortgage decree. 3 , 

That the plaintiffs were not entitled to claim parkal tedeniption o on the 
terms of the decree. i 

That a decree for reconveyance might be granted z such decree should cover. 
not merely the mortagage decree in. = far as it was still unexecuted but 
also the mortgaged properties which were purchased by the assignee of. 
the decree in part satisfaction thereof. ARY Ms . ! 
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Mortgage contrad—(Contd.). 


A mortgage contract is indivisible and it is;the right equally of the mort- 
gagor and the mortgagee to keep it indivisible. 


The general rule is that a mortgagee cannot be required at the instance of a 
purchaser of part of the premises to apportion his mortgage debt among 
the several parts into which the property has been divided and to [80k to 
each only for its proportionate share, unless circumstances have happened 
the effect of which, In fact or in law, is to create a severance of the secu- 
rity. But an apportionment will be directed in exceptional cases, such as 
where it is necessary for the benefit of one who has taken & part of the 
property under necessity and for the protection of bis own inlerest or 
where the mortgagee himself has been the owner of a part oí the equity of 
redemption, or where by his own conduct, there has bsen-a break up of 
the entire security. The test to be applied in each case is, whether there 
has been a severance of the security at the instance or with the consent of 

@ the mortgagee, and an apportionment will not be forced upon tbe mort- 
gagee unless special equitable considerations are established, 

A mortgagee cannot be required at the instarce of a holder of a fragment of 
the equity of redemption to apportion his mortgage debt among the 
several parts into which the property is divided and to look to each only 
for the proportionate share of the debt. This rule has full operation 
unless special circumstances have effected a severance of the security. 

So long as the sale under a mortgage decree stands, the right to redeem is 
extinguished. 

The Court may, to do complete justice between the parties, take notice of* 
events which have happened since the institation of the suit and afford 
relief to the parties on the basis of the altered conditions. Dinanath 


Mahish v Naba Kumar Hajra ae EN ve «e 
Mortgage contract, nature of—Indivisible—Mortgagor and mortgagee; See 
Mortgage contract " oo E san 


Mortgage for a term—Redemption—Right to redeem in ceritain event exclud- 
ed by contract—Transfer of Property Act (IV of 1882) Ss.060, 98—~ 
Delay and mrong procedure—Costs of appeal. 


A mortgage for g term provided that, if the debt was not repaid at the end 
of the term, the mortgagee was entitled to enter into possession of the 
mortgaged property and continue in such possession for another period 
during which the right of the mortgagor to redeem was excluded. The 
debt not having been pald at the end of the term, the mortgagee institut- 
ed a suit for possession. The moctgagor resisted the suit in all the Courts 
unsuccessfully and then brought a suit for redemption : 

Held, that the rights and liabilities of the litigants depend on the terms of 
tho instrument as controlled by the Transfer of Property Act and that the 
mortgagor had, under section 60 of the Transfer of Property Act, a statu- 
tory right to redzem at the end of the term, even if the mortgage was 
one in which by section 98 the rights of the parties were to be determined 
by the contract between them, 


331. 
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Mortgage for a term—(Conéd.). e 
The provisions of one section of the Act cannot be used to defeat those of 
' another unless it is impossible to effect reconciliation between them. | 
An anomalous mortgage enabling a mortgagee after a lapse of time and 
in the absence of redemption to enter and take the rents in satisfaction of 
the interest*vould be perfectly valid if it did not also hinder an existing 
right to redeem. 
Successful appellant deprived of costs on the ground of dilatoriness and 
wrong procedure. Mohammad Sher Khan v. Raja Seth Swami Dayal 
Morigagee, if to apportion the debt at the instance ofa holder of a fragment 


“of the equity of relemption ; See Mortgage contract - m 

Mortgagor's joint liability, if transformed into several liability by mortgage 
decree ; Ste Mortgage contract mI ai 

Mutwall, minor—Lease by husband, if valid ; See Wakf m s 


——-— , temporary, proceeding for appointment of, during the minority of 
permanent mutwali Court, if can lease by its office ; See Wakf e 
Noabad lands —Gorernmen?, position of —Reformation in situ—Accretion. 
lf the lands are reformations im situ, the question whether the accretion was 
slow and imperceptible or not, does not arise. 


The Government stands in the same position as an ordinary zemindar in resa 
pect of Noabad lands: {it may settle lands like any ordinary zemindar 
and is not bound to settle the lands with the party in possession. Nazir 

z Ahamad Chowdhury e. Secretary of State for India ia Council - i 

Occupancy holding, share of, purchaser of, in execution of a decree for rent 

obtained vy some of the co-sharer landlords—Unregistered proprietor ; 

See Rent sale ... T FS m - m 

Offeringa— Offerings, if made to Deity—Daelling house of Mohuni, repaire 
tng of— Expense. 

There is & fundamental distinction between the offerings made to the Deity 
and the offerings made to the sohuné personally. If offerings are made 
to the Deity, they belong to the endowment and must be applied by the 
mohunt for the purposes of the endowment. On the other hand, if offere 
ings are made by the faithful to the mohunt personally, they do not 
become merged in the income of the endowment. 

Whether a particular offering is made to the Deity or to the mohun? perso» 
nally, depends upon the intention of the faithful devotee and no inflexible 
rule can be formulated, general test can be prescribed, to determine 
whether on a particular occasion the offering has been made to the Deity 


or to the mohun? personally. 
So long as the mohuné remains in office, he must be treated with the dig- 


nity which belongs to the holder of that office. 


The dwelling house of a mokuni, being a part and parcel of endowment, . 


is to be maintained in a suitable condition so as to bé a ' proper residence 
for the spiritual head of the religious foundation and ‘necessary repairs 
should be effected from the income of the endowment. Kumuwdban 


Mohuet v. Tripura Charan Chaudhari - e aei 


PAGE, 
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Offerings made td'the Deity, belong to whom ; See Offerings — .. ie 158 
made to,the Deity and those made to the Mohunt ; See Offerings m 188 
— -—— made to the mohunt, belong to whom ; See Offerings ... "m 188 
Opportunity for complying with requirements of law—Party not taking proper 
procedure —Second appeal ; See Award, if bar to suit su m 482 
Order for issue of sale proclamation, if decree 3 See Appeal ise ow 170 
—— in execution of decree passed in a suit valued at more than Rs. 5000; 
See Appeal... " m x oon ote 106 
—— rejecting appeal for not furnishing security for costs—Civil Procedure 
Code, O. 41 R. 10; See Appeal w we ove 1 131 
Part payments and certification, when to be made ; Ses Limitation Ss ee 566 
Parties, proper, in partition suit ; See Partition suit ... tee one 530 
——, rights of—Conditions of things at the time when the chur first formed ; 
See Chur, right in xs see -— a a 196 
Partition, suit for—Conficting claim to share in land under same right—Deter- 
* mination of conflict ; See Partition suit ste s rem 530 
— —, suit for—Court may determine Issues of title, investigate disputes 
between parties claiming same share; See Partition suit s " 530 
——, suit for—Court to determine joint character of properties; See 
Partition suit ... E on - TJ 530 


Partition sult—Conflicting claims to share fn the land under the same right— 
Issues of title—Froper parties—Adverse claimant—Successive trials 
of issues separately. 


In a sult for partition, it is incumbent upon the Court before the preliminary” 
decree is made, to determine whether the properties incladed in 
the suit are the joint properties, as alleged of the parties to the litiga- 
ton, 


Where there is conflicting claim to share in the land under the same right 
under which partition is sought, the determination of the conflict is inci- 
dental to the partition and cannot be avoided before partition is 
decreed. mE d 


The Court, which is one of general jurisdiction, administering both legal 
and equitable remedy, may determine issues of title, investigate disputes 
between parties claiming the same share, and then proceed with the par- 
tition so as to dispose of the whole controversy between them. 


All persons who have an interest in the partition are proper parties, and 
matters in controversy amongst persons so' interested in the partition 
must be decided in the sult. . 


The Court has ample authority to direct the successive trials of the issues 
separately affecting different defendants and even to record interlocutory 
judgments thereon to be made the basis of the final judgment at the con- 
clusion of the trial of the whole case. 


e 
Quaere ; Whether an adverse claimant, who has no community of interest 
with the parties to the suit, is a co-Lenant with them and canbe drawn 
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into a partition suit for decision of the question of title pacmount. 
Aunapurna Debys v. Gopalmani Debya "s d a $30 
Partner by cootract—Minor ; See Hindu joint trading family we - 498 


Party—Suit by eptire body of landlords for entire rent—Purchaser of share of 
an occupancy holding in execution of a decree for rent obtained by somo 


























of the co-sharer landlords, if a necessary party ; See Rent sale FA 30 
Ultimate reversioners—lmmediate reversioner, a female, rendering i 
impossible by her conduct to maintain an application for revocation oia a . 
grant of probate ; See Probate m - tus T 66 
, If can set up an entirely new and inconsistent case ; See Pleading .. ,103. 
litigant, if can take up inconsistent positions ; See Limitation us '- 858 
not taking proper precedure — Opportunity for complying with require» — -.... 
ments of law—Second appeal ; See Award, if bar to sut a "RE 482 
to a suit desiring to give evidence in his favour; See Commission .: . 78 
to suit giving evidence—Testimony, if to be disbelieved; See . 
Tenancy S. vee von m - ie 175 
Payment, certifying, of decretal amount—Application, if to be distinct from 
application for execution; See Limitation oe s —À 71 
—— ———, if and when can be certified in application for ‘execution of decree ; 
See Limitation ue ei » re GE 566 
Penal Code, Sec. 109—Abetment by: way of conspiracy—Sanction ; Sse Crimi- 
nal conspiracy - - ves ove te Ws 279 
——, Sec. 147— Common object — Finding as to requisite numer 
Assault ; See Rioting w -- m t€" T 353 
——, Sec. 373— Proof of intention or knowledge, an inference; See - 
Burden of proof - m w T - 451 
; Sec. 499 Excep. 9—Good faith—Burden of proof; See Joint 
trial ds m ws T - - 527 
Permanent grant— Inference—Grant by shebait—Elapsing of long time ; See 
Lease cas m i m aes e 070 421 


Permanent lease-wAdverse possession against tenant ef a part of land, du- 
ring continuance of lease—Compromise in suit for arrears of rent 
detween landlord and tenant—Agreement not to claim abatement of rent 
on any ground —Non-fulfilment of decree—Sale in execution of decree— 
Purchaser in such decree, if bound by agreement— Purchaser, if entitled 
to quiet possession from landlord —Implied covenani—Lawful distur- 
bance. 

Like the , express covenant, the implied covenant protects the lessee against 
all disturbance by the lessor whether lawful or mot, save under a right of. | 
re-entry, but as against other persons it protects | the lessee only against 
lawful distarbance. 

In the absence of a contract to the conttary, ‘the lessor in bound, on the 
lessee’s request, to put him in possession of the property, and the lesiee 

. has a good defence to an action for rqnt, if the lessor i is not able or willing ; 
to do so on the agreed date. 

When in execution of a decree for arrears of rent a tenure is exposed for sales z 
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“Permanent leasee-(Contd.). 


the Jandlogi does not intend that in the very process of ak the tenure j 
should be extinguished, and anew ‘contract of tenancy created between” n 
him and the successful bidder. ‘Section 159 of the Bengal Tenancy Act 5 
contemplates a real sale, a real purchase ; in other words, a transmission, D 
not am extinction of interest. The purchaser acquires the existing tenure 
subject to protected Interests, but with power to annul incumbrances thera ' 

on, by recourse to the prescribed procedure. The landlord cannot, conse- å 
quently, bo called upon by the purchaser to place him in possession by" 5 
expulsion of a trespasser who may have dispossessed the defaulter. it 
such trespasser has been in possession for less than twelvé years, “he has” 
acquired no title and may be ejected by the purchaser by a suit; on the ^ 
other hand, if the trespasser has acquired a statutory title against the '! 
defaulter by lapse of time, he is still an incumbrancer and is equally liable ^ ~~ 
to be ejected by a suit after annulment of the incumbrance. d T 

The possession of a trespasser, during the continuance of a lease, whether . 
fora term or in perpetuity, does not become adverse against the lessor:- 
The lessor is in possession by receipt of rent from his lesseee ; so long as `n 
such rent is not intercepted by a trespasser, he cannot be said to have been |, 
dispossessed. A 

The position may be different where there are successive leases for terms. i 
If, on the actual termination of one of the leases, the landlord grants a. 
fresh lease without exercising his right to sue for ejectment forthwith 
vested in bim, time will begin to run against him from that date. 


, On the arth November, 1878, T granted a reclamation lease to A in respec > 
of lands in the Sunderbans, estimated to cover an area of about 38, oo 
bighas within specified boundaries. The lands comprised several mouzas ` 
including D. A. obtained possession of all the lands covered by the lease 
granted to him within the specified boundaries which he expressly co- '.' 
venanted to keep in tact. In 1888, H took forcible possession of all .the->- 
lands in D included in A's tenancy. A did not take immediate steps fo. 
recover possession of those lands by ejectment of H. H defaulted to pay . . -. 
rent to T., who had instituted a suit against him early in 1886 fortrecovery. .. - 
of arrears due under the lease, in respect of the years 1882-1885, The a 
result was that on the 27th February, 1887, an amicable settlement was 
effected between T on the one hand and:A on the other. The latter ad-. 
mitted that the lands in his occupation measured not 38,00 but 41,00 
bighas, and he agreed that he would not be competent to apply for abate- :' 777 
ment of rent for the said admitted 43,00. bighas on any ground whatever. 
H further agreed as to the amount of arrears actually due, which he- 
undertook to pay in specified instalments. This compromise was con- - ---- 
frmed by a “decree of the Court on the asth February 1887, and on the: 
8th March, 1887, a decreo was drawn upon its basis. A, however, did not: 
carry ont the terms of the decree, which was atcordingly enforced by exes = -.-.-- 
cution, and, on the 20th March, 1889, B became the purchaser at the sale - 
which followed in due course. B, if his turn, failed to pay rent regue, .. 
larly, and the result was the institution of = suit against him by T for .. 
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Permanent lesse—(Con?d ). 


recovery of arrears for the years ins B resisted the claim on the 
ground that bs was not in possession of the lands of mouza D and was 


entitled to proportionate abatement of rent. It was decided that B who 


had purchgsed at the sale in execution of the consent decree was bound 
by the agreement that rent would be paid in respect of 43,00 bighas and 
that no remission would be claimed on any account whatever : and he was 
made liable for rent in respect of the entire area of 43,00 bighas. This” 
decree was enforced in due course, and on the 16th April, 1894 the defen. 
dant C, wife of H, became purchaser at the execution sale. Ina suit for 
rent against C, the latter claimed abatement of rent as the lands of mouza 
D were not in her possession : ; 


Ael, that the agreement entered into between T and A on the 34th. Febru- 


ary 1887, was a valid agreement and the tenancy was thenceforth held. - 


subject to the condition mentioned therein. The defendant C, as-exe- 
cution purchaser, did not in this respect istand in a position of greater 
advantage than B. 

That C could not successfully claim the benefit of the rule of implied 
covenant for quiet enjoyment and the claim for abatment of rent could not 
be sustained in respect of lands in the possession of H. Udal Kumar Das 
v. Katyani Debi i ii ies ss a 

* Permanent right to occupy —Lease for a defined religious purpose—Tenaats 


in continued and undisturbed possession at original rent for more than a ] 


cetttury—Sib- letting at increased rents ; See Lease T A 
Permanent fenancy— Premium, payment of, if necessary— Thika mokra. 
A tenancy may be permanent without payment of premium. 
Where a document stated that the tenant, the grantee, would pay the 
‘thika mokra rent of a certain amount and the. grantee was authorised to 
cultivate from generation to generation : j 


Held, that the, word “ thika’ was used to indicate the creation of a tebancy 
and-the word mokra meant mokarari and hence the rent was ngedi in 


perpetuity. Raja Rishikesh Law v. Satish Chandra Pal T- tst 


Permanent tenancy, if transferable—Original rent increase d with consent of 
both parties ; Ses Tenancy, character of aé vee 

Persea dispossessed, rights of—-Sale by Hindu widow ^. aside—Improve- 
ments of permanent character, not effected by him; See Hindu Law— 


Allegation by widow "m w a asi wi 
samme dispossessed, rights of—Sale by Hindu widow set aside—Mortgages: 
binding on the estate—Interest—-Mesne profits ; See Hindu ia 


tion by. widow we ons e w -, 


Plaint, amendment o/—Civil Procedure Code (Ac V of 908), ©. 6, R..1rz— - 


y Bona fides—Zrejudice— Discretion. 
* he Court being desirous of getting at the true facts will allow an —2 


ment subject to three general conditions : Bona fides on the part of the'. : 


spplicant— possibility of amendment without such prejudice to the other 


~ 
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421 


rar 
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Pijit Conid.) e 
party as cangot be compensated by costs (such as prejudice to rights 
accrued) and subject to this, that the amendment is not such asto tura '-: 
2 suit of one character into a suit of another character. This is not. 
exhaustive but embodies the three chief conditions on which am sndmept 5 
may be allowed. . ` » 


The question whether an amendment should be allowed, isa matter within 
the discretion ot the Court. Gyanendra Nath Chakravarti v. Pares - 


. Nath Pal m wes i T yak - 7 838 
Plaintiff deposing in support of his case ; See Tenancy ET wie 175 
Pleader—]ust cause of complaint against a Judge—Procedure ; See Pleader, 

duty of m" m uu" - m - 403 


——'— Legal Practitioners Act (XVIII of 1879, Sec. 14—Misconduct in 
subordinate Court and in other places—District Judge, jurisdiction of— 
Materials, nature of —Charge, nature of —Ultimate order. 


Per Sanderson C. F: The District Judge has jurisdiction to deal with 
misconduct of a pleader, whether taking place in his Court or not, as the 
pleader practices in his Court and he can, upon proper materials belog `t 
laid before him, institute proceedings under section 14 of the Legal Prac- ja 
titioners Act. : ' 
Per Woodroffe aed Mookerjee 9 : Section 14 of the Legal Practitioners. ; 
Act does not limit the charge to the Court fa which the alleged miscon-.- x S 
duct took place. i pn : 
Proceedings under section 14 of the Legal Practitioners Act can be quashéd . 
if the facts charged, if proved, do not constitute grounds for proceeding 
under the Act. : E f 
Per Mookerjee F: Section 14 of the Legal Practitioners Act does not specify 
the nature of the materials upon which the Court concerned may take 
action. Ifthe proceedings are instituted, there must bean enquiry . ; 
supported by legal evidence. What is essential is that the charge must 
be formulated with precision so as to enable the legal practitioner con, 
cerned to meet the allegations against him. , 
The ultimate order in proceedings under section r4 of the Legal Practition- — :, 
ers Act, can be passed by the High Court alone on the materials supplied. | | 


by the subordinate Court. Re Rabindra Nath Chatterjee, Pleader - 0, $29 
Pleader—Suits an1 other matters, pending in Court—Orderly dad pure 
administration of justice ; See Pleader, duty of ve eS - 403 


—— —Suspension. and disbarment—Legal Practitioners Act (X "VEL of 
1879). sections 13 Dy 13 (), r4— Pleader, when can act—Vakalatnama, ` 
acceptance of, what implies—Liability of pleader after acceptance of - 
vakalatnama, how long continues —Withdrawal from case - Reasonable , 
notice—Disciplinary action by Cuurt—Failure of pleader to conduct a 

-case— Susiifying circumstances—Fleader and client, relation between— . 
Practice of law—Misconduct, test of —Altempt to boye tt Couri—Disbar. f 
meni or suspension of leader, causes for—Disbarment and suspension, ` P 


Pleader—(Contd,). 


re 


ae 


Per Curiam :-~-When it is shown that a pleader has accepted a vakalatnama | 


£a- 


purpose at Lepil Practitioners Act, section 14, nature of proceedings : 


under—Written defence—Enguiry, nature of—Divergence of opinion . 
between Judge of subordinate Court and District Judge, effect of—Eel- .. 


dence Act (4 of 1872), section 157—Fitition, contents of, admissibility 
in evidence —No objection taken as to admissibility—Civil Procedure 
Code (det p of 1968) order 3, Rule 4 (1) and (2)—Fresh vakalainama, 
if necessary, to conduct proceedings after decree— Resolution declaring 
Bartal. 


ina general and common form, this is sufficient to start the case under 
the Legal Practitioners Act, against him, and if it be ‘desired to show that 
there was any special contract ? accompanying the acceptance of the - vaka- 
latnama the burden of proving this, as & matter specially within his 
knowledge, is on the pleader. If again it is alleged that the pleader who 
has accepted a'vakalatnama has discharged hims If, he must show that he 
has properly done so with sufficient notice to bis client and with intima- 
tion to-the Court. 
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The failure of à pleader to appear to conduct the case before he has dis- ^ ^ 


charged himself in the manner prescribed by law, unless such failure cau 
be justified, renders him liable to disciplinary action by the Court. 


Clause (b) of seztion 13 of the Legal Practitioners Act is applicable to the 
case of a pleader neglecting his duty towards his client and clause d of 
the Said section to the case of his sympathising with and acquiescing in a 
boycott of the Courts. 


Per Sanderson C 3. and Mookerjee 9 :—Pleaders are a privileged body 
with duties not only tüwards their clients but also towards the Courts, of 
whicli they are pleaders, to co- operate 1 in the orderly and pure administra- 
tion of justice. ` 


A pleader cannot dlvest himself of his duty arising by the acceptance of a 
vakalatnamay without the leave of the Court ; unless and until the condi- 
tions specified in order 3, rule 4 (1) and (2) of the Code of Civil Proce- 
dure are coniplied with, the' duties and obligation of a pleader remain. 


Section 14 of tlie . Legal Practitioners Act contemplates an enquiry and. 
tT 


*'^ Court; and the authority of the High Court is‘not taken away by any”. ° 


report by the subordinate Court. This is forwarded by the District Judge’: ~ 


with tis opinion thereon; The’ ultimate decision rests with the High 


divergent tof opinion, between the. Judge of the subordinate Court 


and the-District Judge either as to-the facts or as to the law applicable. 
Per Sawierson C. F.:—Section 14 of the Legal Practitioners Actis enacted 

probably” for the- “purpose of giving the High “Court the benefit of the 

District Judge's opinion, and provides also an additidhal protection: to tbe 


persón, ‘whose casé might be under consideration. 2 


The acceptance. of vakalataama i ina suit by: & pleader, entails a duty upon ' 


the pleader to attend the Court on the day fixed for the hearing of tho:suit ` 


Voi. xxxV.] 9 vidus PD US T 
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or at least to make arrangements with other pleaders ‘who had’ accepted | 
the vakalatnama, to protect the interests of the ‘client, eveti if the client ' 
had not specially requested the pleader’s services for that day. x 


Per Woedroffe and Mookerjes FF: :—The mere acceptance | of a vakalat- ` 
nama does not bind the pleader. to appear on every day of the proceeding . 
in which it is given, for the giving of the vakalatnama may be accom- , 
panied by special terms or other circumstances may affect the matter. 


Fer Sanderson C. F :—Contents of a previous petition filed in Court by the 
client are admissible in evidence under section 157 of the evidence Act in 
corroboration of the evidence which the witness had already given at the 
time when his attention was directed, to the contents of. the petition and 
when he said that the contents were true to his own knowledge ; as also 
the petition was the foundation of the proceeding under section 14 of the - 

@ Legal Practitioners Act and no objection was raised to the admission of i 
the evidence. 


Per Woodroffe $ :—The petition was improperly used, for the question by 
which it was made evidence. was a leading one. This rather goes to the 
weight of the evidence so elicited than its admissibility. The petitioa was 
evidence of a step taken in the proceeding and would be corroborative to 


the extent that there was evidence on the record which it might corro- * . 


borate 


No one is obliged to be a iegal practitioner or (if he qualifies himself as, 
such) to practise But if he becomes a legal práctitioner, and holds him- 
self out for and accepts employment, he becomes an officer in a judicial 
system in which his position, rights and duties and the authority to which 
he is subject, are d termined. A person may stand out of such a system, 
but if he enters it, he is bound by the ‘rules and must submit to the 
authority to which that system subjects him. He cannot act, or combine 
with others to act. agalost such authority. If the legal practitioner - 

has a grievance and such grievance arises out of matters with which the.. 
Court is concerned he must seek the remedy from the judicial authority 
appropriate to the particular case just as the remedy for other grievances 
should be sought from the administrative authority concerned. Hence 
a legal practitioner cannot join In an action to boycott the Court, or any 
particular Judge, because of any grievance, real or alleged, ae 
touching the Courts or of a political or other character. 


Action to boycott may be manifested either by imitating, preaching’ or 
otherwise furthering the boycott, such as refusing, without jastifyidg reà- 
son, to attend Court when bound to do so. The'statement is so qualifi- 
ed because there is no obligation to attend the ‘Courts provided that the. 
legal practitioner is not bound to his client and the Court tó do so. 


It is open to any practitioner for reasons personal to himself; to ^ refuse fo 
practise in a particular Court or before a particular Judge. But he can” 
enly adopt this course either by refusing Bias in ech Court, or- before 
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such Judge, or, if he has accepted a brief or vakalatnama, by first pro- 
perly discharging himself on due notice to the client and 1n the latter case 
to the Court. But concerted action by a whole body of legal practitioners 
to boycott a Judge or Court in protest against an alleged wrong to one of 
its members Sor in respect of its conduct of the administration of ° 
justice generally is not permissible because the Bar In any such case cannot 
constitute itself the authority to adjudge on such grievance and its 
duty is not to impede the administration of justice by collective abstention 
from Court, but to make its repr :sentation through (if there be one) its 
Association to the High Court which has superintendence in such matters. 


Per Mookerjee F : —Th* relation of pleader and client, involves the highest 
personal trust and confidence, so much so that it cannot be delegated 
without consent. The pleader by his obligation is bound to discharge 
his duties to his client with the strictest fidelity and is answerable to the 
disciplinary jurisdiction of the Court for dereliction of duty. A pleader, . 
however, is more than a mere agent or servant of hls client. He is also 
an officer of the Court, and as such he owes the duty of good faith and 
honourable dealing to the Courts before which he practices his profession. 
His high vocation is to inform the Court as to the law and facts of the 
case and to aid it to 1o justice by arriving at correct conclusions. The 
practice of the law is not a business open to all who wish to engage in it; 
it is a personal right or privilege limited to selected persons of good 
character with special qualifications duly ascertained and certified ; it is in 
the nature of a franchise from the State conferred only for merit and may 
be revoked whenever misconduct readers the pleader holding the license 
unfit to be eatrusted with the powers and duties of his office. Generally 
speaking, the test to be applied is whether the misconduct is of such a 
description as shcws him to be an unfit or unsafe person to enjoy the pri- 
vileges and to manage the business of others in the capacity of a plaader, 
In other words, unfit to discharge the duties of his offiee and unsafe because 
unworthy of cpnfidence. His office is a very badge of respectibility a 
patent of trustworthiness, derived from his position on the Court's roll of 
counsels : consequently he ought not to be suffered to pass for what he is 
not. Amongst vario1s types of misconduct, there is none more reprehen- 
sible than such conduct as tends t» impede, obstruct, or prevent the admi- 
nistration of the law or to destroy tho confidence of the people in such 
administration ; and any attempt on the pirt of a pleader to boycott the 
Courts or to obstruct the administration of justice by a resort to any 
form of device constitutes ground for disbarment or suspension. 

Per Woodroffe F: Assuming thata pleader was otherwise under an 
obligation to attend court on behalf of his client, he could successfully . 
plead as a lawful excuse that he was by circumstances, not under his 
control, prevented from doing so. i 

vA legal practitioner cannot be charged with grossly improper conduct, what- 

ever his liability to his client might be, if he omitted to carry out his duty 
to his clients by reason of his genuine fear ef any real and substantial 


. . 


8 
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injury, phfeical or otherwise, to himself or family. It is not necessary that 
such fear should be unfounded; it should in fact, be sincerely enter- 
tained, 

Ín smaller towns and villages, the menace conveyed by the threat of a boys 
cott may be very great and might exempt a legal practitioner from a 
charge of misconduct if he feared to brave it. 


Courts cannot punish a legal practitioner for grossly improper conduct 
because his apprehensions were beside the mark or he was devoid of 
courage. In such a case, his client might have a remedy against him for 
neglect of duty which his apprehensions did notexcuse. But it would 
not be grounds for the Court’s action by way of punishment for grossly 
improper conduct. It might he that the apprehensions were so little 


founded as to give rise to the inference that they could not have been 


sincerely entertained. But if sincerely entertained, then no case of profes- 
sional misconduct would be made out. 


Fer Mookerjee ¥:—-1t is a justifying reason for failure of a pleader to 
attend to a case, where the absence was in fact due to overriding pressure 
of circumstances beyond his control, notwithstanding an honest desire on 
hir part to perform his duty towards his client and towards the Court. 
The pleader, in full appreciation of his duty as the representative of his 
client and as an officer of the Court, should baye been sincerely anxious 
to protect the former and to assist the latter. 


Per Woodroffe ¥:—Proceedings under section 14 of the Legal practitionens 
Act are quasi-criminal in the sense that they may result in penalties. 
Quasi-criminal proceedings are not criminal proceedings in the sense that 
all rules of procedure applicable in ciiminal trials are necessarily in force 
in 2 quasi-criminal proceeding. In such a proceeding it is open to the 
pleader charged to say nothing. to give no explanation, to adduce no evi- 
dence, to refuse to be examined on oath or otherwise and to say to the 
Court proceedings against him ‘Prove your case." This is a course 
legally open to him thougb, seeing that the pleader is an officer*of Court, 
it is not a proper course and not a wise one if the pleader has any defence, 
If, however, the pleaders charged, do offer an explanation, the Court may 
take it info account in ascertaining whether the charge is made out. 
The onus is on the party making the charge, though if the'pleader does 
offer an explanation or evidence the Court may, in considering whether 
the charge is proved, take into account such explanation and must 


consider such evidence. 


Per Mookerjee ¥ Proceedings under section 14 of the Legal Practitioners 
Actare neither civil suits nor criminal prosecutions, They are special 
proceedings resulting from the inherent power of the Courts over theic 
officers. Their object is to preserve the purity of the Courts and the 
praper and honest administration of the law. The purpose of suspension 
and:djsbarment, is to protect the Court and the public from legal practi- 


tioners who disregarding the sanctity of their office, pervert and abuse 


. 
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the privileges anngxed tq the responsible office they. have secured fgom the . . 
Court, „The form of . ‘procedure, consequently, is not of controlling im- — 


portance, so long as the essentials of fair notice and opportunity to be 
heard are present. 


Section 14 of the Legal Practitioners Act, does not make At obligatory of 
tho ‘pleader to submit a written defence and does not even provide for bia 
compulsory presence or oral examination it lays down that the presiding 
officer shail recelve and- record all evidence properly "produced in support 
of he charge or by the pleader presumably i in nüswer to the charge. 


When in answer to a charge made against a pleader, a written statement Ln 


has been filed ina proceeding under section 14 of the Legal Practitioners j 
Act, it. is not obligatory on the Court to rule out all conceivable’ hy- 
phothetical grounds which could. have been but had not "been set up in 
answer. The justice c of the case may ordinarily ne, met, if the enquiry, 
proceeds on the basis of the charge and the answer. 


Per Woodroffe 3 : The evidence must doubtless establish the practitioner’ s 
guilt beyond all reasonable ‘doubt. 


Tf a pleader stipulates for payment of fee before he does any work bo is not 
bound to do such work without such payment. If, however he accepts a 
vakalatnama without such stipulation, that is, gives credit to his client, 
he must proceed to represent him, even though unpaid until either -his 
client discharges him or he properly discharges himself. 


Tho question whether a resolütíon declaring à Hartal directed against the 
Courts, is to be approved and obeyed or not, is not a question which can 
be at all considered by a legal practitioner. It is lawful to meet to 
consider measures of self defence or means of combating it, 


Fer Mookerjes 9$: A pleader must be duly appdinted before he can appear, 


act and ‘plead in a case. 


The appointment of a pleader, when’ filed’ in Court with bis decepta, 
continues i in force, until determined with the leave of the Court bya 
writing signed by the client or the pleader as the case may be; to this rule 


there are two exceptions, namely, first,. the death of the client or the .. 


pleader, | and, secondly, the termination of the proceedings in the E 80: 
far gs regards the client. . 


The legal.practítioner must always give rensonable notice of his withdrawal < 


from the-case to his client. 


No fresh vakalatnama is necessary to entitle the pleader to appear in 
proceedings subsequent to the decree. — Emperor v Rajani Kaota Bose ... 
Pleader, appointment of, how long continues ; See Pleader : 


on ou 


— — y duty of — Pleáder bakatang Jam attending Court Fust cause of 
complaint. RE 


Q^ The ‘leaders have duties aud V obligations to'their clients in respect of sults 
and other matters, entrusted to eig, v which are pending in ‘the: Soa 
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They must co-operate with the Court in the orderly and pure adminis- 
tration of justice. 


If the pleaders think they have a just cause of complaint against a Judge of 
a subordinate Court, they have two courses open to them: to make a 
representation to the learned District Judge orto the High Court. If 
they deliberately abstain from attending the Court and take partin a 

,Concerted movement to boycott the Court, their conduct cannot be justi- 
fied or tolerated. Emperor v. Tarini Mohan Barari ses de 


——7 ——-, failure of, to appear to conduct a case, effect of ; See Pleader — ... 
—— ——, failure of to attend to a case—Justifying cause; See Pleader 
— —— , how can withdraw from a case—Notice, reasonable ; See Pleader ... 
—— —— , how can refuse to practice before a paiticular Judge ; See Pleader 
—— ——, how can refuse to practice ina particular Court ; See Pleader — .. 
— *— , if can refuse to practice in a particular Court; See Pleader m 
——— -— ,ifcan refuse to practice before a particular Judge ; See Pleader .. 
———, misconduct of—District Judge, jurisdiction of—Misconduct, whether 
in his Court or not ; See Pleader ši ke = - 
—— — , stipulating for payment of fee before doing work ; See Pleader a. 
—— ~—, suspension of—Attempt by pleader to boycott Courts; See 
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— ~, suspension of, grounds for—Attempt by pleader tu ob-truct admi- 

nistration of justice by resort to any form of device ; See Pleader S 

, when can appear, act and plead in a case ; See Pleader es 

——~ —, accepting vakalatnama, how discharged ; See Pleader - 

—— —, accepting vakalatnama without ‘stipulating fur payment of fee 

before doing any act, effect of ; See Pleader bê ko Sas 

— and client, relation between ; See Pleader .. -" tts 

and client, relation between, if can be delegated ; See Pleader „u 

Pleaders, duties of—Client and Court ; See Pleader aa oe s 
Pleading—Jnconsistent Test : 


Neither party to a litigation can beallowed to set up at the hearing an 
entirely new and inconsistent case. The plaintiff must be held to the 
state ‘of facts alleged in his plaint or substantially consistent therewith. 
The defendant also must be held to the state of facts allegedin his 
written statement or in harmony therewith. 


Where an objection that the case has been decided on a ground not raised 
in the pleadings, is taken, the test to be applied, is whether the party 
aggrieved has really been taken by surprise. Gandhi Bible. Jeynal 
Abdin Sarkar dus ea’ sis - sie 

—— Exact character and extent of dispute ; See Lease e. nee 
Possession, as mortgagee—Mortgagee obtainjng possession under'invalid agres- 
ment for sale— Agreement inoperative in law—Accountable for rents and 


profits; See Limitation ... ile Ses: - sis 
Practice of law ; See Pleader .. ws we ae ii 
—— — of law, how revoked ; See Pleader E se - 
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—-——- — Agricultural land—Fre-emption Acts of 1905 and 1913— Right 
to pre-empt—Unsettled district—Oral tradition being evidence of rela- 
tionship. 

On a sale of agricultural land in the Punjab, the right to pre-empt is open 
to every one of the vendor’s heirs, the preferential right among them 
being determined according to the order of succeasion. 


Ín unsettled d'stricts where records of births and deaths are not available, 
questions of relationship will have to be determined upon mere oral 
evidence, though close scrutiny is necessary in such cases. 


Section 12 of the Punjab Pre-emption Act, 1905 does not contemplate 
merely inheritarce by one person or even by a group of people who at 
the critical moment would be together equally entitled to inherit the pro- 
perty sold, if the vendor were dead, but it assumes that there will be 
different priorities as between tbe different claimants and that such prio- 

. rities shall be determined in due order of succession. 


To be in a position to enforce by suit a clsim to pre-empt under the Act the 
claimant m ust under section 17 of the Act have given a notice within a 
limited time of his intention to enforce his right of preemption. A 
claimant to be successful need not have been at tbe date of the sale or at 
any time the beir-presumptive of the vendor. Sabz Ali Khan e. Khair 


Muhammad Khan sie sai sie TA wee 


Presumption— Bengal Tenancy Act (VII of 1885) Sec. 50 Sub-Sec (.)— Actual 
Pa; ment of rent dusing twenty years immediately preceding suit or 
proceeding, if necessary—Omisston to pay or refusal to receive, vent, if 
causes cessation of tenancy—Change in rent or rate of rent 


Under sub-section (2) of tection 50 of the Bengal Tenancy Act, the tenant l 


is not required to establish actual payment of rent during the twenty 
years at a uniform rate ; he has to establish that he and his predecessors 
in interest have keld at a rent or rate of rent which has not been changed 
during the twenty years immediately before tte suit or proceeding 


A person may hold as a tenant, even though be does not actually pay the 
rent agreed upon to his landlord. 


Omission to pay rent on behalf of a tenant or refusal to ieceive rent on 
the part of a landlord, does not cause a cessation of a tenancy. 


Where rent was paid at a certain rate jvhich was uniform from 1845 to 1897 
but there was no actual payment of rent from that time for seventeen 
years before the institution of | a suit and the rent was not altered either by 


4 
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Pre-empt, right to—Claimant, if to be heir-presumptive at the date vt sale or 
at any time ; See Pre-emption Sak sie s sie 514 
— m, right to—Sale of agricultural land in the Panjab; See Pre-emp- 
tion iw "s EN ove or ss 514 
Presumption—Act received a judicial construction—Legislature in subsequent d 
Act in pari materia using same words; See Incumbrance .. E 36 
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Presymption—(Conté.) ‘ 
mutual agreement or by a decree of Court from 1897 to 1915, the time of 
bringing suit. 


Held, that the presumption mentioned in sub-section (2) of section 


50 of the Bengal Tenancy Act applied and that the rent at which the 


raiyat held during the twenty years immediately before the institution of 
the suit or proceeding was at a uniform rate. Mohini Kanta Saha Chow- 
dhury -. Preo Nath Neogy .. tee is ss m 
—+r-—-—— Important witness not called ; See Tenancy € 
—————— Properties acquired while joint—Parties living joint; See 
Decree "t - - at = E des 
Tenure holder—Holding land without express permission to 
cultivate—No express condition to pay rent ; See Tenant — .. 
Principle of admissicn of unobjected evidence ; See Document me d 


Printing —Practice—Irrelevant and unnecessary matter. 


Case in which the Judicial Committee strongly condemned the practice of | 


printing an enormous mass of wholly irrelevant and unnecessary matter in 


the preparation of the record. Sheo Darshan Singh o. The Deputy Com. 


Missloner, Partabgarh —— ... M, m sa i 


—— —— irrelevant and unnecessary matter—Preparation of record ; See 


Od on 


Printing m - tee e 


Probate— Revocation of— Probate and Administration Ad (V of 1881), section 


50.—PFemale heir by her conduct disentitled to maintain application 
for revocation — Next reversionary heir, if can apply. A 
Where the immediate reversioner, bring a daughter, has rendered it impos- 
sible for herself ‘by her own conduct, to maintain an application for 
revocation of a grant of probate, the. application. for revocation may be 
made by the daughter’s sons, who as the ultimate reversioners, are 


proper parties. Harldasi Dasi v. Bidhumukhi Dasi one EE 


to executors, effect of —Will containing no power to carry on business ; ` 





See Executor, liability of ... n m "T" "m 


Probate and Administration Act, Sec, so—Application for revocation of grant 


of probate—Ultimate reversioners, if proper parties, where immediate 
reversioner, a female, rendered impossible by her , conduct to maintain 


application ; See Probate ... ans tee T A 
Proceedings, after decreo—Fresh vakalatnama, if necessary ; See Pleader — .. 
Procedare—Criminal Procedure Code (Act V of 1898), Sec. 146— Witnesses 

p eseni, not examined. y a 


Where none of the witnesses present in Court to give evidence In a -pro- 
ceeding under section 145 of the Code of Criminal Procedure, was oxa- 


mined, an order passed under section 146 of the Code was not valid and _ 
was set aside. Sita Nath Bhagat v. Ramkishore Mandal: .. -> "s 


Promissory note—Bond—Attestation—Stamp Act (UI of 1899), Section 2 
G €) + x 
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Promissory note—(Contd ). . 
A document by which an ex*cutant promises to pay to the lenddt a certain 
sum of money on demand is not attested by a witness by being signed by 


the writer (a person other than the executant). Such a document isa 
promissory note and is to be stamped with a stamp of one anna. 


The word ~ attestation! referred to in section 2 sub-section (5) clause (bi of 

the Indian Stamp Act, means attesfattion on the face of the instrument. 
Bidhuraojan Mazumdar v. Mangana Sarkar ie i E 459 
Proprietor, defaulting, purchase by, effect of —Revenue Sale Law, Scc. «3 ; See 
Chowkidari Chakran land s 22, E ah 18g 


"s private land— Tenant, if acquires non-occupancy right ; See Limita- 





tion io: a ser fae E n 506 
‘Public demand’—Fudblic Demands Recovery Act (11 B. C. of 913°, Secs 3 Cl. 
(8) 4 Sch 1 cl (7), 37—Supplemental certificate for the demand of 
“same period, if can be issued —Civil Procedu a Code (A.t V of 1908) 
O. 2 R. 2, principle of, if applicable to revenue Court—Accidental or 
involuntary omission—Revenue «uthoritis, action of, unauthorised — 

Civil Court, jurisdiction of, to grant adequae relief. 

Section 4 of the Public Demands Recovery Act, does not authorise the issue 
of more than one certificate in th: prescribed fo'm (Appendix Form 1) 
with regard to a single “emand broken up into fragments. 

- It is not open to the revenue authorities to issue a supplemental certificate 
for the period covered by a certificate previously issued. 

The ‘ public demand’ mentioned in section 4 and defined io section 
3 clause, 6 read with clause 7 of schedule l of the Public Demands 
Pecovery Act, includes a demand payable to the Collector by a person 
holding interest in land when such demand is a condition of the use and r 
enjoyment of the land. . " 

The principle formulated in order 2 rule 2 of the Code of Civil Procedure, 
is applicable to proceedings in revenue Court for recovery of arrears of 
rent, and applies to cases not merely of deliberate relinquishment but 
also of accidental or involuntary omission. 

Where the action of the revenue authorities was wholly unauthorised, cons- 
tituting a colourable exercise and consequently a flagrant abuse of the 
provisions of the statute, section 37 of the Public Demands Recovery Act 
does not oust the jurisdiction of the Civil Court to make a declaration, to 
issue an injunction, or otherwise to grant adequate relief. Pratah 
Chandra Jana v. Secretary of State for India in Council ae 304 


Public Demands Recovery Act, Sec. 3 cl '6)— Demand payable by person hold- 
ing interest in lan'/—Demand, a condition for use and enjoyment of land ; 


See ‘Public demand’ kao oes ave = T 204 


— , Sec. 4—Several certificates, if can be issued 
with regard to a single demand ; See ‘ Public demand? ie ee 304 
Sec. 37, Civil Court. when can grant adequate 
E relief ; See ‘ Public demand’ m "n baa n da 3^4 
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: Public way, gbstruction of— Criminal Procedure Code (Act V of 1898), Sec. 
133—Defendant setting up a claim of right found to be bona fide— 
Magistrate, jurisdiction uf—Civil sui —Discretion —Rule of interpreta- 
tion —Codified procedure law—Fetters on exercise of discretion. 


Per Sanderson C. 9. and Teunon 3: In proceedings under section 133 of 
the Code of Criminal Procedure, arising out of an alleged dbstruction 
of a way used by the public, the Magistrate’s jurisdiction is not ous'ed 
by the defendant's setting up a claim of right found by the Magis- 
trate mide in gool faith. 


Per Richardson and Newbould FF : A conditional order having been 
made for the removal of sn alleged unlawful obstruction from an alleged 
public way, the Magistrate's jurisdiction to proceed further is not ousted 
if the defendant raises a bona fide claim of right or title. 


Per C. C. Ghose 7: 1f the Magistrate finds that there is a real or substan- 
tial question to be tried out between the parties he ought in the exercise 
of his discretion to stay bis hands and not proceed any further after 
making the conditional order under section 133 Itis not a cdse of 
ouster of jurisdiction and there is no ouster of jurisdiction. 


Per Sanderson C. 9, Teunon, Richardson and Newbould FF : The 
Magistrate, if he does not think this claim well-founded though he 
considers it made in good faith, may allow the defendant a reasonable 
time to assert this claim by a civil suit and if he does not go to the civil 
Court within such time, the Magistr te can continue the proceedings 


under section 133. a 


Per C. C. Ghose F: The Magistrate is entitled to continue the proceedings 
where the objector shows nothing more than a mere belief in the claim 
of right put forward The Magistrate is not entitled to direct the objec- 
tor to go to the civil Court because in his opinion the claim of right 
cannot be ultimately maintained. 


Per Sanderson C. J. and Teunon F: Ina codifying enactment like the 
Criminal Procedure Code, a Judge should not introduce any rule of inter- 
e 
pretation borrowed from English law. 


Fer Richardson and Newbould $F: Indian statutes being of the modern 
character, should be interpreted by the ordinary canons without resort to 
an adventitious presumption recognised in England, but not sanctioned by 
general principle and not authorised by anything in the Indian General 
Clauses Act, which is itself, so far as it goes, statutory Code of construc- 
tion. [tis for the legislature when it creates a new jurisdiction to 
define and limit the extent of that jurisdiction, as it, does, for example, 
in the Small Cause Courts Acts, and when the question arises, what 
powers are or are not conferred, the answer ought to be found within 
the four corners of the statute. ih 

* 


Per C. C. Ghose 9. Sections in Chapter X of the Code of Criminal Pro- 
cedure are to be interpreted according to the natural meaning of the 
words used. i 
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Per Teunon F: [tisnot forthe Judge, but for the legislature. to Say 
whether questions of title should or should not be decided in the Court 
of a Magistrate. 


When in proceedings under section 133, a claim of private title is asserted 
the good faith or bad faith of the defendant raising this plea is immate- 
rial. If on evidence the Magistrate (or the jury) be satisfied that the 
path isa public path, the Magistrate should act on that decision and 
conclude the controversy for the tims being. The defendant, if aggrieved 
still has his remedy in the civil Courts. : 


Per Richardson and Newbould FF: Tho Magistrate or the jury have full 
jurisliction t» deal with a question of right or title for the purpose of 
determining whether a conditional order is reasonable and proper. 


The existence of a bona fide dispute of title may be an element for the 
Magistrate's consideration. 


Br Teunan 7: In 1 proceeding under section 133 of the Code of Criminal 
Procedure arising out of an alleged obstruction of a way used by the 
public. there are bat two questions for tne Magistrate (or for the jury, 
if under sections 135 and 138, if jury be substituted for the Magistrate) 
to decide namely (1 Whether the way in question is one which is or 
may be lawfully used by the public and (2) whether such way has been 

e unlawfully obstructed These two questions should be decided on evi- 
dence in the same manner as any other questions arising in criminal 
proceedmhgs. 

Per Richardson and Newbould FF: t is wrong in principle for any Court 
or Judge to impose restriction on -the exercise by themselves or others of 
powers which are left by law to their discretion in each case as it arises. 
Ram Sagar Mandal v. Alek Nasker ... - "LS 


The Panjab Pre-emptlon Act 1905, Sec. 175 applicability of ; See Pre-emption.., 
Purchaser at rent gale, if can redeem a mortgage not annulled; See Mort- 


gage to. - vee - w we 


amem — in execution of rent decree—Dispossession of defaulter by trespasser, 
who completed the title—— Procedure ; See Permanent lease 

__ — in execution of rent decree, if bound by landlord’s agreement with 
defaulter— Lessee not competent to claim for abatement of rent on any 
ground ; See Permanent lease oe vee ou oW 


—— in ` execution of.rent decree, if can ask the landlord to put him in pos- 


session by expelling trespasser who dispossessed the defaulter ; aks Per- ' 


manent lease .- ase " see ave ie 


—— in execution of 'rent decree, if entitled to quiet possession ; Ses 


Permanent lease i E m vet oe e 
————-of a share of an occupancy holding in execution of a decree for rent 
obtained by, some of the co-sharer landlords, ifa necessary party to a suit 

E brought by entire body of landlords for'enfire rent 3 See Rent sale fe 


. —of a share of an occupancy holding in execution of a decree for rent " 
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Purchaser—{Conid.). 
e 
obtained by some of the co-sharer ga ain E: proprietor 3 
See Rent sale ... u m ^ - os 
— — of howla, if liable to pay interest at the rate agreed by the original 
tgnant—Exorbitant rate of interest ; See Interest AE - 





of immovable property Money: paid for redemption of mortgages ; 


See Refund, right to e se eee aes dert 


Quasi—Criminal proceedings ; See Pleader T ee T 
* Quiet enjoyment by tenant—Disturbance by strangers claiming by title para- 
mount ; See Landlord and tenant... we w- Re 


Rateable distributlion—‘Asset’—Money voluntarily paid in Court—Civil Pro- 
cedure Code (Act V of 1908), Secs. 73. 115—Lower Couri committing 
error of law. 

The term ‘ assets’ in section 73 of the Code of Civil Procedure includes any 

. assets held by the Court irrespective of the manner in which they came 
into possession of the Court and hence money brought voluntarily into 
Court is an asset. 


The lower Court's committing error of law is no ground for revision by 
the High Court under section 1:5 of the Code of Civil Procedure. Hari 
Charan Roy Chaudhari v. Birendra Nath Saba ... d jus 


Recelver, duty of —Minor in receipt of firm's assets— New business carried on by 
Karta or manager of Dayabhaga joint family ; See Hindu joint trading 
family on - xv ses ove Pod 

Reconveyatice, decree for — Mortgage decree specifying amount payable *by 
each set of mortgagors— Purchase of decree by the pleader of judgment- 
debtors—Decree, execution of Purchase by pleader; See Mortgage 
contract m ove -€-c m te one 


Record.of rights—Ejfect on previous decision between parties. 


The effect of the publication of the record-of rights is not to sweep away 
all previous decisions between the parties. Jaladhar Bhowmick v. 
Birendia Nath Ray Chaudhuri de ^ Tu - 

e — Entry, amendment of —Bengal Tenancy Act (VII of 1835), 
Sec. 106— Parcel, if in exclusive possession or joint, decision as to— 
Title. 


Where the dispute is as to whether a particular parcel is in exclu- 


sive possession of any one of the parties or in joint possession of two or 
^ more of the parties, the decision of the matter involves the determina- 
tion of a question not of title, but of possession. Qobinda Rani Dasya 





v. Mohim Chandra Ray... Sea - T == 
— entry in, effect of—Limitation, computation of ; See Suit, 
maintainability of a m am m w a 








— entry of, nature of—Rent, settlement of, under part H of 
E Chap. X of the Bengal Tenancy Ach; See Rent, recovery of we 
—, publication of, effect of—Decisions between parties; See 





Record-of-rights m a tH bali n 
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Redeem, right to—Mortgagee, purchaser in mortgage suit—Landlord, eur- | 
chaser at rent sale, not made a party; See Mortgage - - 1 


Redemption. partial—Mortgage decree specifying amount payable by each 
set of mortgagors —Purchase of decree by the pleader of judgment-deb- 
tors— Suit by ejudgment-debtor for transfer of decree ; See Mortgage * 





contract. . 332 
—, tight of—Sale under mortgage decree ; See Mortgage contract ... ` 332 

, right of—Transfer of Property Act, . Secs. 60, g8—Contract ; 
See Mortgage for a term .. oe aes a 468 
Reference to mode of user of land, if and when legitimate ; ; See Tenant e 493 
Reformatlon in situ—Accretion, if slow and imperceptible ; See Noabad lands 580 


Refreshing memory —Writing not bringing any recollection of facts’ mentioned 
in It, nor of writing itself— Witness can swear to a particular fact from 
the conviction of his mind on seeing a writing ; See Criminal cons- 
piracy os - - "m one 279 

Refund, right to—Transfer of Boch Act, (IV of 1882), section 55, sub- 
sections (1) (għ (a)— Property sold free from ewcumbrances —Purchaser!'s 
right to refund of monies paid by him towards previous encumbrances. 

A purchaser of immovable property is entitled to a refund of all monies 
paid by him either for redemption of the mortgages existing on the pro- 
perty purchased by him:at the date of such purchase, or for purchase 

e of the property on ses under such mortgages, or to prevent such sales. 


Case in which the successful appellants are deprived of costs as they have 
failed &o place before the High Court the section of the l'ransfer of Pro- 
perty Act which entitled them to the relief claimed. Narüu Khan v 
Thakur Bertenath Singh .. ; - - we a 417 

Registration — R^gistered agreement between co sharers in a village to trans- 
fer their shares in certain event—Agreement signed only by the trans- 
ferese but presented for registration by one of the transferos s— Unregis- 
fered letter from transferors evidencing acceptance of terms of 
agreement and admitting the happening of the event— A imissibility— 
Indian Registration Act (XVI. of 1908,) sections, 17, 49—Estoppel— 
Attestation of derd—indian Evidence Act (I of 1874) s. 115. 


Attestation of a deed by itself does not estop any person from denying any- 
thing except that he has witnessed the execution of the deed. Know- 
ledge of the contents of the deed ougat not to be inferred from the mere 
fact of the attestation, though an attestation may take place in circum- 
stances which would show that the witness did in fact know of the con- 
tents of the deed. 4 

The appellant and his two uncles were co-sharers in certain villages, of 
which the appellant was the registered proprietor. A deed of settle- 
ment signed by the appellant and addressed to his two uncles provided 
that the appellant was to manage the villages taking a salary and paying 

e the expenses, that, if there was a loss, the uncles should make good the 
amount in respect of their shares on demand and that, in case of. 
default, the uncles should lose their shares in the villages. This deed 
was presented for registration by one of the uncles and duly registered, 


. 
4 
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In the years following, there was löss in respect of one of the villáges. -< -7 
On & demand'by the appellant, the uncles wrote a letter to him that he 
was liable for the profit or loss accrued or accruing, that they wero not | 
to take shares and pay the loss and that he might manage as he liked. ' 
Subsequently the uncles transferred their shares in the village in‘question ' - 
by a deed which the appellant attested as a witness. 


_ Held, (1) that, although the deed of settlement was only signed by the 
appellant, the arrangement made under it was a perfectly, valid one ` 
according to Hindu law as it was accepted by the uncles and acted’ upon pees aoe 
by the appellant, even although the document was not in fact signed by 
the persons to whom it was addressed : (2) that the subsequent letter did : 
not require registration as it was not an Instrument of transfer bat- wae > ^.^; 
only;.a plece of evidence showing that the untlea accepted: the 
terms in the earlier deed of settlement and admitted that -the 


* condition upon which the first agreement was to operate ‘had in faot 

arisen, and (3) that the. appellant was not: estopped in denying that , 
$ he wasa party to the .subsequent transfer by the uncles as there + 

was no proof of his knowledge of the contents of the document he 

attested.: Pandurang Krishnaji v. Markandeya Tukaram. w+ 409 
Registration Act, Secs. 17,49—Registered agreement between co-sharers In 

a village to transfer their shares in certain event—Agreement signed only — . . 

by transferee: but presented for registration by one of the transferors—-Ad- 

missibility of unregistered letter from transferors evidencing acceptance of 

terms of agreement and admitting the happening of event; See Regis- 

tration "m m m e yen - 409 
Regulation | If of 1819, Sec. 31—'Waste lands'—Churs, if excluded from assess. 

ment ; See Revenue, assessment of ... oe - - 0 92 
——-—— M of 1819, Arts. 3, 31 m m . 9 
——— XI of 1825, Sec. 4 cl (3)— Channel of the dier | | See ‘Chur, right 93 

in “s one E NI ess sas 196 

Ng m XI of 1825, Sec. 4 cl. (4)—Title, bên vest in Governcheat Bod of ü 

large navigable river j See Chur, right in gah Pi we 196 
Relatiomship, question of unsettled districts—Records of births and deaths not ^^ 

available ; See Pre-etption «ni € - PRETI 
Rellef on the basis of altered conditions—Events happened | since institution gez 

suit Seo Mortgage contract `- ads e Ce! wai Q^ gag 
Retiedy, ‘proper—Variance between decree and jodgieaie Lange of "0" 

decree plain and unambiguous; See Decree s a Eden agg 
Renewal, covenant.for—Option not stating the terms of renewal=<Neow leasey ~~ ^ 

form of; See Covenant for renewal ...- ^ AMEN 0% ues. 084 


Rent, abatement of, agreement not to claim doc: bdak agreeing" with his - - 
laadlord— Purchaser in execution of rent decree, if bound by such agree- | 
ment See:Permanent lease > wn - T eet o , 49a 


—À, recovpry of Entry in record-of- riki, sf tontlusise-o Bengal D: enan, 
Ast (VIII of 1885), Secs. 103B, 1046; 104H. : 
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When a settlement. of rent has been made under Part II of Chapter” X of F 
the Bengal Tenancy Act, the entry in the record-of-rights is conclusive, . : 
unless altered by means of a suit instituted under section 104H, sub-sec- 
tion 2 within six months from the date of the certificate of final publica- 
tion of the record-of-rights, or, if an appeal has been presented te a° 
revenue authority under section 104G, then within six months from the 
date of the disposal of such appeal, Pratap Chandra Jana v. Secretary 


of State for Indla in Council ai ae ie - 304 
—, suit for—Defence of eviction by title paramount, if valid ; See under 

raiyat FA "e oe oe we 159 
—— decree—Something claimed that was not properly due ; Sse Rent sale .., 30 


Rent fixed in perpetulty—Additional land to be assessed at the same rate. 
Where rent was fixed at the rate of two annas per bigha in 1866 and on 
the discovery of additional lands in the possession of tenants, the excess 


area?was assessed at two annas per bigha in 1881, and finally it was T 
agreed that if thereafter at any period further excess lands were dis- 
covered in the possession of the tenants, the excess area would be liable 
to be assessed at the rate of two annas per bigha. 
"Held, that the rent was fixed in perpetuity at two-annas per bigha. Amar 
Nath Bhattacharjee v. Raja Krishna Das Laha ... - x 138 
Rent fixed in perpetuity —' Thika mokra’—Grantee authorised to cultivate 
from generation to generation ; See Permanent tenancy Tn C go 


Rent sale--Auction-purchaser of an interest in occupancy holding—Co- 
sharer landlord suing for his share of rent—Entire body of landlords 
suing for rent— Auction-purchaser of share, not made a party—Auction 
purchaser of share, if affected—Bengal Tenancy Act (VI of 1885), 
Secs. 148A, 158B, 169. 

Co-sbarer landlords having separate realisation of rents in respect of their 
shares, are entitled to realise their share of rent separately. But such an 
arrangement,expressed or implied, merely affects the right to sue 
separately and in no other respect modifies the terms of the holding and 
the right to bring the tenure to sale for arrears of rent remains intact. 


; _ In the absence of any sub-division of the occupancy holding with the con. 
5 sent of all the landlords the rigbt of the entire body of landlords to put 
up the entire holding to sale is not affected by the purchase of the bolde 
ing at the sale held in execution of the decree obtained by some of the 
co-sharer landlords for their shares of rents. l 


A purchaser of a- share of an occupancy holding in execution of a decree ` 
for rent obtained by some of the co-sharer landlords, is in the position of 
an unregistered transferee. — He is not a necessary party to asult ' > 
brought by the entire body of landlords for entire rent. 

<, Section 148A of the Benga! Tenancy Act-is an enabling section. © A co-sh- ` 

* arer landlord is given the right to proceed with the suit for his share 

only of the rent where he is unable to ascertain whether any amount is | 


: r 
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. ; - 
due to the other co-sharers, A co-sharer landlord has a right to claim ` 
the whole rent on behalf of the entire body of landlords ; and it is only ih 
£ case 50 framed that the decree has the effect of a rent decree. 


The mere fact that something was claimed that was not properly due, will” 
not make the decree any the less rent decree, Sasti Charan Chakrabarty 
v Akubjan Bibl > ow - pa -" NS 30 


Res judicata— Decree on compromise—Conflici, of interest—Co-defendants— 
' Adjudication—Limitation. 

The defendant acted as the agent of the plaintiff and his brother, the pra 
Jorma defendant in the present suit for accounts up to part of 1913, and 
from thence up to.part of 1916, as the gomasta of the plaintiff alone. 
In 1916, a suit was instituted by the pro forma defendant, the brother of 

~ the plaintiff, for accounts against the defendant. The present plaintiff 
was made a party to that suit as pro forma defendant. That suit was 
decreed on compromise between the plaintiff and the principal defend- 
ant in that suit: 

Held, that the decree on compromise did' not operate as res judicata on the 
grounds, firstly, that there was no confl'ct of interest and no decision as 
between the defendants themselves namely, the present plaintiff and the 
principal defendant, nor was any decision as between them necessary in a" 
order to give appropriate relief to the plaintiff in that suit; and, 
secondly, that there was no adjudication by the Court in that suit and the 
decree which was passed, was by consent. 


A consent decree is just as binding on the parties as a contested decree, but ` 
it cannot have greater validity than the compromise itself. That the 





suit was not barred by limitation. Rajendra Kamar Bose v. Biswarup Dey 173 
—Principal, general ; See Hindu will vee on oa! 545 
— — —— Proceedings under land Acquisition Act; Ses Hindu will ° .. 545 
—— Question as to costs ; See Second appeal w *? e 156 


—— Suit by reversioner for recovery of possession of property —-Pre- 
+ vious suit by Hindu widow for .recovery of possession in her own right; 
See Decree oo. m - m m 348 ` 


Resolution declaring hartal against .Court—Legal practitioner; See Pleader 956 


Restitutlon—Jnkerent power—Civil Procedure Code (Act V of 1908), Sec. 144— 
Execution Court—Recalling money improperly paid. ` 


“Section 144 of the Code of Civil Procedure does not define the full mea- 
sure of the power of the Court to make an order for restitution. The : 
section may be taken as a guide to determine i in what class of cases an 
order for restitution may be made, so that ' complete justice may be made 
between the parties concerned and they may be restored to the status guo | P" 
ante. - . eee ee eae s ] foc Ge 





It is competent to the execution Court, in the exercise of its inherent power 
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Restitntlon—(Condd.). 
to make an order. for restitution to mevent what would-be, essentially . 


a miscarriage of justice, even in cases not comprised within tho terms of. 
section 144 of the Code of Civi] Procedure; : 


The Coyrt has inherent power to recall money improperly paid out. 


On the 21st February, 1916, the respondent obtained a mortgage decree 
against the appellants, On the t7th July, 1917, the mortgaged property 
was sold in execution and was purchased by the decree-holder for what- 
ever was due to him on the decree at the time of the sale. On the 14th 
August, 1917, the Judgment-debtors applied to have the sale set aside 
under O. 21, R. co C. P. C. On the oth February, 1018, the decree- 
holder auction-purchaser and the judgment debtors came to & settlement 


Paas, - 


ZU 


to the effect that if the judgment-debtors paid to “the decree-Holder ` 


Rs. 1313 on or: before the 2nd April, 1918, the sale would stand cancell- 
ed but on default,-the sale would stand confirmed. Neither of the two 
contingencies contemplated by the parties, however, happened. The 
judgment-debtors did not pay the full amount specified on the day fixed ; 
they paid only Rs. 317 whereupon the decree-holder agreed to extend tlie 
time for payment till the 2oth April, 1918, subject to the reservation 


that if the balance, was not paid within the period specified, the sale.. 
would stand confirmed. This arrangement like that made on the oth: 


February, 1918, receive the sanction of the Court. On the acth April, 


1918, however, the judgment-debtors brought in only: Ra. 230, where-' 


upon the decree-holder agaip agreed to an extension of time till the 
15th May, 1918, subject to the condition that if what remained still 
due was not paid on or before that date the sale would stand confirmed. 
On the 16th May; 1938, no payment was made, and an application, for 
further extension of tinie by tHe judgment-debtorà was refused. On the 
z7* 17th May, 1918, the sale was confirmed and the application for cancel. 
ds _ lation of the sale, made on the 14th August, 1917, was dismissed. The 
.judgment-debtors on the 7th February, 1920, made the present Sd 


t 


ae cation for restitution of the two sums mentioned ; 


Hald, that restitution of the two sums woyld be ordered. Ral Charan 
Bkuya v. Debi Prosad Bhakat | "m 


Resumption by and settlement with zemindar by, Government, effect of—Rights ' 


created by, Chowkidar in fav6ur of third parties ; Ses Chowkidari chak- 
ran land ess aoe MEN 


st ae oe 





by ‘Goverigenk: effect. of—Rental at a on sum forall lands 
leased—Intention of parties j See ‘Contract eo 


eee wee 


Revenue, asteismon? ef — Chara formed. ina ‘non-navigable river, one pe 


neni scitlement—The “Bengal Land Revenue Assessment «(Resumed . 


lands) Regulation UI of 1819), Aris. „$ SI — The. allubion and Diluvion 
Act UE of 1847), Stes. 5,6. C 


“š "ES ig e BES ot 


“ The Govetamont is entitled to assess ako ‘public revenue under section 6 of, -- 


the Alluyion, and Diluvion. -Act, the, churs, and. „islands which since , the -, 


iov 
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decennial. settlement of the remindari have been formed in a non-navi-' 
*. »gable river, both where it flows through a permanently settled zemindarl, 
and within the middle line of the river (ad medinm filum aqwae) where 
: < ‘it is the boundary of the zemindari, even if it appears that the river bed 
was part of the permanently settled estate. 


The effect of Regulation II of 1819 is to declare that churs formed after the 

, decennial settlement are to be treated as unsettled ; and that this express 
provision cannot be ‘excluded merely by showing that the river-bed from: 
which the churs have been thrown up was at the data of settlement 
the property ‘of the xemindar, and that the settlement was imposed 
upon the zemindari as a whole. The ownership of the bed may 


determine the proprietary rights in the chura; but property is one thing ` 


and assessability is another. The Regulation declares in terms that new 

echurs are to be included in the category of unsettled lands, and contains 
no exception for churs formed upon a river-bed belonging to a settled 
estate. Such churs should therefore be treated as unsettled. 


The churs not being ‘waste lands’ are not excluded from assessment by 
article 31 of Regulation Il of 1819. 


i Lands included in a permanent settlement are excluded from further asséss- 


ment, This protection is extended only to lands actually in existence at - 


the time of the settlement and specifically included in the estate as set- 
tled. The Secretary of State for india in Council v Maharaja of Burdwan 


, assessment of—Patta, construction of—Frogressive rate— Maxi 
mum rate—Accretion within boundaries, how to be assessed. 


On the oth January, 1790, the plaintiffs’ predecessor-in-interest, who was in 
possession, obtained from the Government a permanent grant by sanad in 
taluki right of certain mebal in the Sunderbans within certain boundaries. 
The revenue was to be assessed on the cultivated land which would be 
ascertained by measurement from time to time ; the rate to be paid was 
an increasing rate up to 8 annas per bigha, after which it would remain 
fixed in perpetuity. This grant was found to be heritable and transferable. 


The mehal was subsequently surveyed from time to time and additional , 


arrears were assessed up till 1914 at the rate of 8 annas a bigha. On the 


11th December, 1916, plaintiffs executed under protest, a kabuliyat for ' 


the lands gained by alluvion since 18:7, in favour of the Government. 
The plaintiffs contended that the defendant had no legal right to make 
this settlement, Ia contravention of the terms of the previous settlements, 


and to assess on'these lands as revenue at the rate of 12 annas per bigha. . 


The disputed.lands were not in existence In 1790 but were within the 
boundaries mentioned in the sanad : : 


Held, that by the potta of 1790, the land within the boundaries specified, * 


was permanently settled with the plaintiffs. and that the revenue was 
to be assessed from time’to time according to the terms of the potta- 


by maasaring "the lands ‘under Jeultivation, atl- an increasing rate”: 
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up to the maximum of 8 annas per bigha. Parbati Charan Shaha v. The 
Secretafy of State for India in Council T es wo 445 


we authorities, if competent to make  malikana settlement betwéen: 


Crown and tenure bolder ; ; See Tenant - ave 493 
Revenue sale—furchaser of an entire estate—Revenue Sale Law (Act XI of 
1859), Sec. :7 Proviso— Right of occupancy—‘Laws in force? , 
Fer curiam: The purchaser of an entire estate sold under Act XI of 1859 
* is under section 37 of that Act entitled to forthwith eject all under-tenants 
with certain exceptions, and one of these exceptions relates tofraiyats with 
rights of occupancy at fixed rents or at rents assessable according to fixed 
rules under the laws in force. The expression ‘right of occupancy’ covers 
‘right of occup: ncy’ that might be acquired under laws promulgated since — . .. 
1859 and is not limited to the right that could be acquired under the 
rules laid down in Rent Recovery Act (X of 1859). . UD 
Per siitra F: The expression ‘such laws’ in the last clause of the proviso 
to section 47 of the Revenue Sale I aw, refers to the laws im force for the. 
time being This expression has reference to assessment or enhancement 
of rent and not to the rules as to the mode of acquisition of occupancy 
rights. Sarat Chandra Ray Chowdhury v Asman Bibi. . 212 


—Revenue Sale Law (Act XI of 1859% Secs. 33, 58— Notices 
° under sections 6 and 7 of Act XI of 1859, signed by Sub- Deputy Collec- 
. tor, T valid— Burden of proof —Collector, if can bid—Substantial injury 
— General ground ín appeal to Commissioner— Illegal action or irregu- 
larity in the conduct of sale. ; 
Fer Woodroffe and Chitty 97. (Shamsul Huda F. Contra): The Collec- 
tor’s peon, as a matter of form, opened the bidding with an `offer of Re. 
1. The Collector never entered into the ‘competition, made no further 
bid, the sale was conducted with perfect fairness and the three bidders 
who were competing, raised the price to Rs. 50 at which amount they 
stopped. . 
Held, that the Collector was ast precluded by the initial bid of Re. ı from 
taking Over the estate under the provisions of section 58 of the Revenue 





Sale Law. | 
Per Shamsul Huda $+: That section 58 of the Revenue Sale Law was not 
applicable. é 
The principle laid down by thé Judicial Committee in Balkisses v. 
Simpson that when there are no arrears to justify a sale under Act 
XI of-1850, the sale is without authority and the civil Court bas Jurisdic- 
tion to declare the sale void and the provisions of section 35 of Act XI of 
1859 relating to an appeal to the Commissioner of revenue, does not 
exclude -that jurisdiction, is -capable of extension to'a case where there 
~ has been no sale under the Act which requires to be set aside. 
* Per Woodroffe and Chitty $F: A sale held under Revenue Sale Law į is c 
not invalid on account of the notices under sections 6 and 7 of- the Act. 
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having been*signed by a Sub-Deputy Collector instead of by the Collector 
or other officer authorised to hold sales under the Act. 


Per Chitty F: The Collector has the right, if he chooses, to bid for pro- 
perty on behalf of Government If he once makes a hid, he is not sub- 
sequently precluded from exercising his powers under the provis?ibns of 
sections 58 of Act XI of 1859. 


The Revenue Sale Law does not require the Collector to sign notices under 
section 6 and 7 himself. 


The burden of proof is on the party alleging that the notices under sections 6 
and 7 of the Revenue Sale Law were not signed by the Collector or Deputy 
Collector but by a Sub-Deputy Collector who had no authority to sign 
them. 

It is not open to the plaintiff in a suit to set aside a revenue sale, to urge 

€ under cover of a general ground taken in his appeal before the Commis- 
sioner, specific irregularities other than those urged before the Commis, 
sioner. 

The plaintiff must show that by reason of irregularity complained of, he has 
sustained substantial injury. 

A case is within the purview of section 33 of Act XI of 1859 where the com- 


plaint is not want of jurisdiction to sell the property but illegal action or 
irregularity in the conduct of such sale. Amrit Lal Roy v. Secretary of 


State for India - E - m m 

. e. 

Revenue Sale Law, Secs. 6, 7—Collector, if to sign notices; See Revenue 
Sale oe ose T oe - ^ 


——————— — , Stes 6 and 7, notices under—Notices signed by Sube 








Deputy Collector; See Revenue Sale T T - 

- ; Sec. 33— Burden of proocoubénta! injury by reason 

of irregularity ; See Revenue Sale — .. "- ese ave 
————— ———, Sec. 33- General ground—Specific irregularities not 
urged before the Commissioner ; See Revenue Sale æ’ - 
— — ——, Sec. 33—1llegal'action or, irregularity in the conduct of 
sale—Want of jurisdiction ; See Revenue sale .., on - 
—-—— , Sec. 37 Proviso—' Right of occupancy'—Right acquired 
under Bengal Tenancy Act ; See Revenue Sale .., - vee 

, Sec. 37 Proviso—' Such laws’ ; See Revenue Sale - 
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Chaukidari Fone land 4. oo o we - ove 
—— , Sec. 58—Collector’s peon, asa matter of form, opening 
the bid—Collector never entering into competition— Sale conducted with 
fairness ; See Revenue Sale “ 01 we ose - 
Revislon Court setting aside the order of the lowpr Court for overlooking the 
distinction in the treatments of applications. by defendant and by. plaintiff; 
See Commission m "m "o " m, 





„ Sec, 53—Purchase by defaulting proprietor, effect of ; See 
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Revocation of a grant of ‘probate, application for—Ultimate reversioners, if 
proper parties, where immediate reversioner, a female, rendered fmpossi- 
ble by her conduct to ‘maintain’ application ; See Probate: .. - 

Right of decree-holder to apply to Court for reeording payment of part of. 
decretal amount ; See Limitation _... ota a m 

Rights, determination of—Purchaser at rent sale and mortgagee; Ste 
Mortgage M T oe ae we one 


Rioting—Common object—Charge and finding—Indian Fenal Code (Act XLV 
of 1860), Secs. 147, 323 and 314—Compoundaóle offence—Magistrate’s 
approval. . 

Where the common object of the unlawful assembly was to assault the com» 
plainant and the finding was that the complainant was assaulted by. three 
of the accused while the other three went there te snatch away the cattle 
of the complainant with that of the said three accused. : 


Held, that the accused could not be convicted under section 147 of the 
Indian Penal Code, as the ingredient of the offence under that section 
was wanting. 


If the parties, who are nearly related to another, succeed in patching up 
their quarrels, the Magistrate should do what he can to restore peace 
and good will. 


A complainant has an absolute right to compromise a case on the charge of 
$ simple hurt under section 323 of the Indian Penal Code. 


‘Where an offence was committed under section 324 of the Indian Penal 
Codê, the complainant has no absolute right to compromise ; he can do so 
with the Magistrate’s approval. Aminulia s. The King-Emperor -T 


Sale for arrears of rent, effect of, on mortgage ; Ses Mortgage — .. A 
— proclamation, order for issue of, if décree ; See Appeal - «^ 
Sanctlon—Abatement by way of conspiracy—Indian Penal Code, Sec. 109 ; 
See Criminal conspiracy .- ae - oe - 
—Offence, charge of, for which no sanction necessary—Accused 
might have been prosecuted for offence for which sanction is necessary ; 
Ser Criminal conspiracy ... w ose on 
Satisfaction, partial, of decreo— Payment by judgment- debtor: in ‘pari satisface 





tion of the decree attached—Interests on decretal amounts—Civil Proce- s 


dure Code, O. 21 rule 53, Sub-rule (2) and (3) 1 See Decree, execution of... 
Second appeal—Appeal presented to, and decided by, wrong Court; See 
Appeal . w - - 7 oo w on 
—Costs-—Civil Procedure Code (Act V of 1908).° Secs. 35, 47— 
Res judicata. 
The provisions of section $5 of the Code of Civil Procedure are supple- 
mentary to section 47- 
When the question is one of principle, a second appeal Hes to the High 
, Court on the question of costs only. 
* , The primary Court before whom the application for execution was pending, 
passed an order directing a commissioner to be appointed and further 
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. 

Second appeal Cont. ). 
directing that the costs of the application uidi be borne by the decree- 
holder, Then on the 4th May, 1918, after the commissioner had delivered 
possession, an order was passed on the following terms : ‘Case disposed 
of wth costs to the decree-holder.”” Against this order, an application 
for review was made which was granted and the order dated the 4th 
May, 1908, relating to costs was cancelled : 


Held, that when the order dated the 4th May, 1918, was set aside, the 

: question as to costs was a matter of res judicata and as long as that order 
stood the primary Court was bound to give effect to it and refuse the 
decree-holder his:costs in accordance with that order. Ramesh Chandra 
Sirkar v. Mohim Chandra Goha Deb Barua awe bi 


Second appeal—High Court, if can look at the evidence to decide if the 
remainiog evidence in a case after that which has been improperly admitt- 


» ed, is rejected ; See Ejectment we w m - 
— — appeal —Misconstruction of document which is the foundation of suit— 
Question of law ; See Ejectment E un oe E 
—  appeai—Opportunity for complying with requirements of law—Party 
not taking proper procedure ; See Award, if Bar to suit ee M 
Secondary evidence, admissibility of—Non-production of power of attorney— 
Objection—Contents of document ; See Trustees v E 


Sections of statute, construction of ; See Mortgage for a term m" ‘av 

Sessions Judge—Comment, nature of ; See Criminal conspiracy <. E 

Settlemept, deed of, between co-shares in a village to transfer their shares in cer# 
tain event-~Agreement signed only by transferee but presented for regis- 
tration by one of the transferors—- Unregistered letter from transferors 
evidencing acceptance of terms of agreement and admitting the happen- 
ing of event —Admissibility — Registration Act, Secs. 17,49 ; See Regis- 
tration one oe ave ove m 

Shebait—Grant—Long time, sapi of ; See Lease .. m de 

— ——, if can make a permanent grant; See Lease vee ae 

Simple mortgage for a term—Op tion to sue for interest alone—Suit for inte- 
vest alone after the empiry of the term—Second suit for principal and 
Surther interest—Order 2, rule 2, Code of Civil Procedure (Act Vof 
1908). 

‘The mortgagee, has under the deed, alter the expiry of the fixed-term, 
power either to bring an action for the purpose of realising the security in 
order to obtain repayment of the full principal money and the interest, or 
simply of the interest. Ifhe exercises the option giveu to him by the 
document and sues for interest alone, he must be deemed to have relin. 
quished his claim for further relief, under order 2, tule 2 of the Code of 
Civil Procedure and a second suit for nee and interest is not main- 
tainable. 

‘The cause of action in order 2 rule 2 of the Code ot Civil Procedure is the 
cause of action which gives occasion for and forms the foundation of the 
sult, and lf that causo enables a man to ask for larger and wider relief 
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Simple Mortgage for a term—(Conid. ) . 


than that to which he limits his claim, he cannot afterwards seek to 
recover the balance by independent proceedings. Muhammad Hatiz v. 


Mirza Muhammad Zakaria Si E -— ui 
Sister's son, if and when an heir among the Cacharis; See Hindu Law— 
Heir ss s. sse =. 

“Slow and inperpeptible! meaning of ; P» Alluvial accretions E 
Sound disposing mind, what constitutes ; See Will  . sae m 

* — Stamp Act, Sec. 2 (5) (b)—Attestation ; See Promissory note „m Es 
Statates, Indian, interpretation of ; See Public way, obstruction to ET 
Indian Succession Act, Sec. 57, if exhaustive; See Will ES aa 


Suit, if competent— Decree -holder, if can recover in execution—Maintenance 
payable under consent decree— Maintenance, a charge on property; See 


Execution  .. m êsa - - w 
—, institution of—Arbitration proceeding going on—Defendant, duty of j See 
Award, if bar to suit one aoe de oe "s 


——, maintainability of— Benamidar-——Obstruction to light and air. 


A suit by a benamidar for the removal of an obstruction to access of light 
and air in a house, is maintainable. Pancha Gopal Chatterjee . Matangini 
| Debi oe T a sea E - 
TL, maintainability of—Bengal Tenancy Act (VIIL of 1885), section 106, suit 
4 È under, withdrawn, with liberty tu bring fresh suit — Bengal Tenancy Act, 
109, if a bar~Recitals of boundaries in documents between 
third parties—Entry in record of-rights—Limitation. 

A suit unger section 106 of the Bengal Tenancy act, allowed to be with- 
drawn with liberty to bring a fresh one, isto be treated as one never 

instituted and section 109 is no bar to the institution of suit. 


Recitals of boundaries of other lands in documents hetween hrd parties, 
are not admissible {n evidence. 


An entry i in the record-of-rights merely raises a presump'ion of correctness 
and is not a starting point for the computation of the period of limitation, 
Soro] Kumar Acharjl Chowdhurl e. Umed All Howladar s 


— for declaration that the decree and sale fraudulent, and injunction-—Suit 
valued at the amount recoverable under decree ; See Court-fee sis 
== for partition—Conflicting claim to share in land under same right—Deter- 
mination of'conflict ; See Partition suit ws E ^ 
for partition—Court may determine issues of title, investigate disputes 
between patties claiming same share ; See Partition suit — ..: os 
~ for partition—Cotnrt to determine joint character of Ped i See 
Partition suit .. m -ee m 
— pending arbitration—Procedure ; See Award, if bar to “nuit - 


Slimmons—Service— Civil Procedure Code c^ V of 1908) O. 5 R; 157 


vis 


The requirements of order V rule i5 of the Code ‘of ^ ivil Procedure should ` 


be strictly cartied out. The rule does not require that the énguity’ 


: í 
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‘Summons—~(Coy#a.). 
should be gonfined to the son of the defendant or toa person related to 
him. Dharam Chand Gain v. Kanak Sarkar... - - 
Supplemental certificate for the period covered by certificate previously Issued ; 
See © Public demand’ sie ES e oe m 


Suspension and disbarment of pleader, purpose of ; See Pleader e "T 
— — — of pleader, grounds for—Attempt by pleader to boycott Court; 


See Pleader m. ove m - os - 
——— — of pleader, grounds for—Attempt by pleader to obstruct adminis- 
tration of justice by resort to any form of device; See Pleader m 


Temporary mutwali ; proceeding for appointment of, during the minority of 
permanent mulwali—Court, if can lease by its officer ; See Waki NA 


Tenancy—TZenancy for three years—Terms of tenancy not in writing—Tenant 
put in possession—Landlord and tenant, relation of, if constituted — 
Notice to surrender tenancy—Surrender by tenant—Landlord, re-entry 

M by— Relief, nature of, te ienant—Farty, giving evidence, if to be dis 
believed —EHEoidence Act (1 of 1872\, Sec. 120. 


Per Mookerjes, J. :— When, in pursuance of an agreement to transfer pro» 
porty, the Intended transferee has taken possession though the requisite 
legal documents have not been executed and registered, the position is the 
same as if the documents had been executed, provided that specific 
performance can be obtained between the parties to the agreement in the 
same Court and at the same time as the subsequent legal question falls 
to be determined. 


Where the agreement was in fact for a tenancy for a term of years, and the 
lessee was put in posaession though no legal document was executed ; 


Held, that the lessee could not terminate the tenancy before the expiry of 
the term, by notice of relinquish ment not accepted by the lessor, 


Where a contract of tenancy, under which rent is payable periodically, is 
unlawfully brought to a premature termination, the lessee is entitled to 
damages and not to rent for the unexpired term of the lease. Acceptance 
of surrender does not preclude the lessee from suing for damages for the 
breach by the lessee of the contract, it does not destroy the existing cause 
of action. — 

Fer Curiam. There is no inflexible rule that if a party, plaintiff or defen- 
dant, gives his testimony, he must be disbelieved, because he is a party to 
the suit, When a plaintiff has deposed in support of his case, his testi- 
mony must be scrutinised in the same manner as that of any other 
witness ; and the Court is free to attach to the evidence that amount of 
credence which it appears to deserve, from his demeanour, deportment 
under cross-examination, motives to speak or hide the truth, means fof 
knowledge, power of memory, and other tests, by which the value of a 
statement of a witness can be ascertained, if not with absolute certainty, 
yet with such a reasonable amount of cpnviction as ought to justify a man 
of ordinary prudence in acting upon those statements. 
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Tenancy,—(Contd.). 


Per Buckland J. + If a party wishes not to have a presumption raleed against 
him by the fact that an important witness has not been called, he should 
exhaust to the utmost of his power, every means to bring that witness 
before the Court. Jogendra Krishea Roy v. Kurpal Harshi & Co. 

==, cessation of —Omission to pay rent by tenant ; See Presumption u» 
cessation of—Refusal by landlord to receive rent ; See Presump* 





3 





tion. we ET vee ne LH pee 
character of —Permanéni tenancy—Rent fixed, varied 5 consent 
of parties, effect of. 


Where a tenancy which was heritable, was not held for a limited term, was 
subject to payment of fixed rent and was transferable, was created, the cir- 
cumstance that the rent originally fixed was increased with the consent of 
both parties, did not destroy the tenancy as well as its transferable 








character, Priya Nath Ghose v. Surendra Nath Das T is 

, contract of, if affected—Purchase of tenure in execution of rent 

decree ; See Permanent lease oe ses m Sek 

„if can be permanent without payment of premium ; See Permanent 

tenancy z - oo we ~ m 
o—, new contract of, if created- Purchaser in execution of decree ; 
See Permanent lease T — - m m 


wo, permanent —Non-payment of premium—Grantee paying thika mokra 


rente-Grantee authorised to cultivate from generation to generation 5^ 


See Permanent tenancy .. oy se " vs 
— permanent, character of, if changed— Original rent increased with 
consent of both parties—-Tenancy, heritable and not held fora limit- 
ed term, subject to payment of fixed rent, and transferable ; See Tenancy, 


character of . oo w us on sae | 


Tenant—Jntermediate holder—Reference to mode of user if legitimate—Kn- 


gagement between Government and sett ement-holder—Tenant, no 


party, if can rely. 

Where A holds and cultivates Government land, he is a tenant of the Crown 
though there is no express permission to tcultivate nor any express cone 
dition to pay rent ; and if the area cultivated by him exceeds one hundred 
bighas, he is presumed to be a tenure-holder. i 

Revenue authorities are competent to make'a malikana settlement with B 
between tho Crown and AL 

A reference to the mode of user of land fs legitimate when the terms of the 
original grant are ambiguous or cannot be proved by direct evidences. 

An engagement between the Government and the settlement-holder may be 
invoked by a tenant for his own benefit and eek even though he 
may pot be himself a party thereto. 


: «Where A’s tenure was treated as transferakle when his transferee was record: : 


dia Doi 
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ed as a tenure-holder by the revenue authorities before tho- renewal of the - y 


malikang settlement with B ; 


| 
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x Š . 
| "eonnt—(Conid.). 
Held, that the tenure of A being a transferable one in the hands of A's 


transferee, the respondent who was a transferee from C could not be 
ejected by B as a trespasser. Rani Hemanta Kumari Debi v. The Midne« 


pur Zamindari Co. Ltd. ae n mo w 
~ —(Quiet enjoyment ; Ses Landlord and tenant às os 
= —(Quiet enjoyment—Disturbance by strangers claiming by title 
: paramount ; See Landlord and tenant ove - m 
mm —Rent, payment of, if necessary ; See Presumption e m 
if acquires non-occupancy right in proprietor's private land; See 

Limitation e ena ema "€ san "e 
— —, if can prove subsequent cessor of landlord's title; See landlord 

and tenant... P s má - os 
ea. ama, no party, if can rely on engagement between Government and 

e settlement-holder ; See Tenant pan ove owe "- 
— — — of Crown Holding land without express permission to cultivate 

—No express coadition to pay rent ; See Tenant ves - 
— 8 right to land settled with zem indar— Intention of parties to lease ; 

See Contract .. we T. a s. "e 
Tenure, purchase of, in execution of rent decree —Contract of tenancy, if 

affected ; See Permanent lease É e - 


m, treated as, transferable— Transferoe recorded as tenure-holder by 
revenue authorities—Transferee of transferee position of; See Tenant .., 
Tenwre-holder—Holding land without express permission to cultivate—No 


express condition to pay rent; See Tenant «a on 5 
Test as to benami transaction ; See Benami EE on T 
ma to be applied when the case is decided on a ground not raised in the 
pleadings ; See Pleading - zm - T 
Testamentary capacity—vital question ; See Will — .. m n 


———-— — capacity, if a relative thing—How considered ; See Will kar 
Testator giving instructions for will while in health—Testator executing the 
document prepared in accordance therewith while in illness—Proof ; 





See Will ne w - w - w 
should be of sound mind, memory and understanding, meaning, of ; 
See Will oo we e owe on ^ 


Traaster of Property Act, Sec. 55 Sub-Se.s. 1 (g), (2}—Property sold free 
` from encumbra nces-—Purchaser's right to refund of monies paid by him 
towards previous encumbrances ; See Refund, right to m m 

manaua —— M ———, Secs. 60,98—Contract — Redemption, right of ; See 
Mortgage for a term — sss sen se es 

aran papag ii. Sec. 83— Notice of deposit, service of; See Burden 
“of proof oo ons me € M ne 

Transferee, intended, taking, possession under agreement to transfer property, 
effect of ~Requisite legal documents not executed and registered ; See 
Tenancy - 0! ae e- - oe oe 

— — tights of, from chowkidar, before resumption—Settlement of resumed 
showkidari land with gemiudar ; Ses Chaw kidari chakran lend en 
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Transferee, rights of, from Zemindar—Settlement of resumed chawkidarb land 
with zemindar ; See Chawkidari chakran land .. 5 e 
Trial, joint, legality of—Trial, result of ; See Criminal conspiracy ... AEO 
Trustees—Trusiees and persons in a representative capacity—Delegation of 
powers——General or special power—Power of attorney— Permanent lease 
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"PAGE. 


by donee of Bomer—Invalidit — Non-production of isa i a3 


of secondary "evidence. 
or persons holding property in a representative capacity canaot deles 
gate their powers by a general or special power of attorney. 





uy 

A permanent lease granted- by such donee of power is not valid. 

If a proper case has not been established for the admission of secondary 
evidence of the contents of a written document and objection bas been. 
taken to the fact that the document has not been produced, it is not per- 
missible to go to other evidence for the purpose of indicating what the 
contents of the written document may. prove to be, if once it were 

- examined. K. S. Bonner]ee v. Sitanath Das ee m 
~— —— , holding property in a representative capacity, if can delegate their 
powers by a general or special power of attorney ; See Trustees 
Under-raiyat—Bengal Tenancy Act (VIII of 1885), Sec. 48 (a)—Money rent— 
: Rent payable in kind— Money value in: i aa a by title para- 
mount in a suit for rent. 
!. Where the under-raiyati kabullat provides for payment of certain maunds of 
paddy as rest and in default the landlord would be entitled toa certain 
i sum of money as the price thereof : 

Held, that the rent provided in the contract, not being 2 money rent, did 

+. not come within the scope of section 48A‘of the Bengal Tenancy Act, 


t 


Eviction by a title paramount is a good defence in a suit for rent but 
the party evicting must have a good title. Krishna Kumar Shaha Roy v. 
Piru Fakir - wo oo on T - 

User of land. made of, reference to, if and when legitimate ; See Tenant es 

Vakalatnama, acceptance of, in suit by pleader, effect of ; See Pleader oe 

: - fresh, if necessary— Proceedings after decree ; See Pleader u. 

Valuation Suit for declaration, that the decree and sale fraudulent, and in- 

junction—Suit valued at the amount recoverable under decree 3 See 








Court -fee m - we oe aan 
Walver—c ivil Procedure Code, 0. 34 R. 14—Suit on a mortgage or charge 5, 
See Execution ' ^ m - 
Waki— Temporary KA Po wand "mulwali, am infant—Lease by 
husband of minor mutwali. effect of. : ‘ 


A Court is not only competent but bound to make suitable arrangements for 


the upkeep and administration of the estate in its custody and can grant a 
leage through one of its officers appointed as receiver during a proceed- 
ing instituted for the appointment of a temporary muiwali during the 


minority of-a permanent mutwali. ae 

V5 A Jease-by a husband of & minor mutwali oe vakt ipe), is vold and 
not voidable, Ge S SA . 

ES p UE fep. aUa ong 
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Wakt—(Contd.) 


The burden lies upon the person claiming title by adverse possession, to 
allege and establish such title. Bepla Behari Saha v. Chara Chandra 


Ghose. m w - - E 
Widow, dtvise to, by a Hin lu governed by Mithila School—* Full preprietary 

rights” ;. Sse. Hindu Law—Will - e oe - 
Wite's sister, if heir ; See Hindu Law—Heir ie ace 


Will—Revocation—Indian Succession Act (X of 1865), Sec. 57—Hindu Wills 
2. Ac (XXI of 1870), Sec. 3—Codicil, if reviked by revocation of will~ 
i Conduct of sons if evidence of intention of testator. 
Section 57 of the Indian Succession Act is exhaustive. 


A Hindu will cannot be revoked except in the manner mentioned in section 
57 of the Indian Succession Act, subject to the proviso containėd in sec- 
tion 3 of, the Hindu wills act. 


A codicil is not revoked merely by the revocation ofthe will, unless it 
appears that in revoking the will the testator intended thereby to revoko 
the codicil as well. 


The conduct of the sons cannot be evidence of intention of the testator in 
the matter of revocation of a will, though his own declaration might 
under certain circumstances be admissible. Surendra Nath Chatterjee s. 
Sivadas Mookherjee B - ot a - 


—— —Sound disposing mind— Tesiamentary capacity, a relativa term— 
Testator in healih, piven instructions for will—Testator in iline$s 
executing the will—Proof of knowledge and approval. 


In order to constitute a sound disposing mind, a testator must not only be 
able to understand that he is by his will giving the whole of his property 
to one object of his regard, but he must also have capacity to comprehend 

: ' the extent of his property and the nature of the claims of others whom by 


his will he is excluding from all participation in that property j.and the ` 


protection of the law is in no case more needed than in those where the 
-mind has been too much enfeebled to comprehend more objects: than 
one. . 


The testator should be of sound mind, memory and understanding, words 
which have been held to mean sound disposing mind and to import suffi- 
clent capacity to deal with and appreciate the various dispositions of 
property to which the testator is about to affix his signature, 


Testamentary capacity cannot but be looked upon as a relative thing 5 it is 
to be considered with reference to the particular will—the question 
being, not whether the testator had capacity for will-making, but whe 
ther he had capacity to make the disputed will. He may have had tapas 
city to make that will th the circumstances and yet not have bad capacity 
to make a more complex one, or he may not bave had capacity to make 
the will in suit, and yet have had cafacity to make a less complex of 
différent one ; whether he understood the particular thing he was doing, is 
the vital question; 
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Where a testator has given instructions for the will while in health and « exe- — 


cntes the documents prepared in. accordance therewith while in illness,” 
slight ptoof of knowledge and approval will suffice, and the will will be’ 
valid, though at the time of execution the testator merely recollects that 


he has given those instructions, but believes that the will which he is exe- i 


cnting is in accordance with them. Saradinds Nath Ral Chaudhuri v. 
Sudhir Chandra Das s is di ase ii 
Will, constructlon of; See Hindu Law—Will e - 
Will, construction of —Similar words in a different will ; See Hindu Law-—Will.. ' 
Will, revocation of—Testator, intention of— Conduct of sons, if evidence of 


-intention ; See Will i: " one m 
Witnesses present not examined in proceeding under section 145 of the Code of 
Criminal Procedure, Effect of ; See Procedure m -- we we 
Words, meaning of, in an Indian will; See Hindu Law—Will -- C. 
. 
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Page 82 line ar for “ Pramatha Nath Banerjee” read "Pramatha 


Nath Mukerjee.” 
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THE LAW OF PLEDGES.* 


A recent English case (1) involves two highly important questions 
in the law of pledges : first, what initial delivery to the pledgee or 
possession by him is necessary to support the creation of a pledge ; 
and, second, what effects follow upon the separation of ownership 
of the pledge interest in the chattel from the debt which it 
securag ? 

Although. an agreement that certain chattels of the debtor shall 
stand as security for.a debt creates an equitable lien good against 
such persons as stand in no better right than the debtor, it is the 
general rule that to create a pledge valid at law there must be a 
delivery to and a continuing in possession by the pledgee or some 
one in his behalf, and that mere agreement without effective ‘change 
of possession is insufficient. But some things less than actual 
physical delivery to the pledgee will suffice. Constructive delivery 
of very bulky articles may be allowed. Or the requirement. of deli- 
very may be satisfied by the fact that at the time of the pledge 
agreement the goods are already in the possession of the pledgee or 
his agent, or of a third person who then agrees to hold as his 
agent, , 

The principal case involves a further relaxation of this require- 
ment. The plaintiff had delivered the jewels to A at an earlier date 
for valuation by him. But at the time of the creation of the debt 
, and pledge agreement, the jewels were in the possession of the 
“defendant, B, who held not in behalf of but in opposition to A, the 

^ alleged pledgee, to the extent of advances made A, on the security 
of these jewels, of a larger sum than A's loan to the plaintiff the 
alleged pledgor. As between A and the defendant,—so long as the 
plaintiff did not intervene—A was entitled to receive the goods back 
upon payment of the defendants loan. But there is no authority 
„that such an attenuated reversionary right to possession is a suff- 


. * From “ The Harvard Law Review”, Vol. XXXV pp 318—321. 
, 0) Bhandsh-Leigh v. Attenborough (1921) 3. K. B. 235. 
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cient substitute for delivery and the Court does net hold tha it is. 
The ground of the decision is that thé original delivery was 
intended to be the ‘only one necessary to create the pledge. 
It is respectfully submitted that the reason is in adequate. It 
is admitted that the agreement to pledge and the delivery need not 
be «contemporaneous, but possession and agreement must at 
some moment coincide. When the delivery succeeds the agree- 
-ment it does coincide with it, for it finds the agreement still in force. 
This is equally true when delivery precedes and the pledgee is in 
"possession at the date of the agreement. Here, however, the agree- 
merit arose only after the alleged p'edgee's possession—the only 
possible basis for predicating an extension of the original delivery 
into future time —had ceased Again, the wrongful pledge to the 
defendant was a conversion for which the plaintiff could have 
recovered the full value of the jewels. But from the result of this 
cass, it follows that this wrong, after it arises, is, without the 
knowledge or assent of the plaintiff, cut down to. a mere wrongful 
dealing with the pledgor's interest therein. To consider a pledge 
as created when there is so material a departure from the technical 
requirements, and where at the outset and by its creation the 
rights of the parties become so complicated and disputable, is to 
disregard the, necessity for that simplicity and certainty which ought, 
for the sake of all -fondeined, to characterise transactions of 
‘pledge. 
But assuming that a pledge was created and that the' pledge 
‘ interest in the goods passed to the defendant, what were 
the rights of the parties after the pledge and debt became 
thus separated and after tbe further separation by A's 
delivery of the plaintiffs note to C to secure advances by 
'thelatter? A transfer ofthe debt and security together would 
plainly have been unimpeachable, And the pledgee can effectively, 
though tortiously, assign the pledge interest by delivery withdut 
assigning the debt at law.” By the strange holding as to the-creation 
of the pledge, the principal case stood in this situation frem the 
very .outset. The pledgee had the note, to which, howéver, the 
defendant, having advanced a larger sum upon the security of the 
jewels, was equitably entitled. The defendant had the jewels and, 
his loan to the pledgee remaining unpaid, he was entitled. to retain 
“them “until the extinguishment of the original obligation? The 
pledgor could not after notice of the defendant's interest, destroy 
that interest by payment to the pledgee, A. Hence. 4 tender to the 
defendant of the amount due from the plaintiff was a pre-requisite, 
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to a successus claim that the dasa retention after demand 
was & conversion or to a successful suit to regain possession from 
him. On this point, therefore, the principal case seems sound un- 
“less the delivery of the note to C makes some substantial difference. 
If C became a holder in due course, then to the extent of his 
“interest, the equitable right of the defendant to the note would be 
cut off, and the defendants right to the security would in equity pass 
equally as an incident ofthe debt. But if C was not such a holder, 
then the prior rights of the defendant would subsist unimpaired. 

‘It does not appear which alternative meets the facts of the 
principal case. - But either would justify its result, as the part pay- 
ment of the note to C executed the amount for which he held the 
‘note as security, leaving the defendant with a right to the balance 

_ dye thereon. This right he was entitled to protect by retaining 
the jewels until tender of atleast that sum, 
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: REVIEW, - . 


Introduction to the Civil Procedure Code by Nagendra 
Nath Ghose, M1., B.L. :— Prof. Ghose has rendered a real service 
to the cause of legal education in this country by the preparation 
of his introduction to the Code of Civil Procedure. Procedure is 
popularly, though erroneously, supposed to be a matter to be learnt 
from practice alone while in reality, it involves difficult questions 
of principle which require careful elucidation and illustration. Take 
for instance the subject of *' Jurisdiction”: which lies at the root 
. of the whole theory of judicial administration. Itis only in recent 
years that its nature has been investigated and expounded. Mr. 
Ghose has dealt with this and many other topics of fundamental 
importance and has referred to the leading judicial decisions. We 
have no doubt every law student who secures and reads this volume 
will feel gu to the author. 3 4 
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;DISTRIBUTION OF THE HIGH COURT BENCHES. , 


Sanderson C. J.—Sessions Cases. e 
Woodroffe and Bichardson J.J.—Taking original side 


: appeals and Privy Council matters. 


Mobkerjee and Cuming JJ. — Taking First T from 

Groups I and IV and rules relating to such appeals. 

Chatterjea & Pearson J J.—Taking First appeals. from 

Groups 1I and III and rules relating to such appeals. 

. Teunon & Panton J J.—Taking appeals’ under O. 4r ryle 11 
C. P. C; from all Groups ; and second appeals from Groups I and 
IV and rules relating to such appeals. 

Walmsley & Suhrawardy—Taking Criíninal business (other 
than undefended cases) and appeals under O. 41. 11, C. P. 6. 

Greaves & B. B Ghose J.J,—Taking second appeals from 
Groups II and ITI and rules relating to such appeals and miscel- 
laneous appeals from all Groups. 

Newbould J.—Taking second appeals not exceeding Rs. 5o 


in value and civil revision cases upto Rs. roooin value from all 


groups. 
* Renkin J., C. C. Ghose J. and Buckland J. (sitting singly)]— 
Taking original side cases. 
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The Calcutta Law Journal; 
| BABU RAM CHARAN MITRA. 


Itis with great pleasure that we present to our readers the por- 
trait of Babu Ram Charan Mitra who has just retired from the office 
of the Senior Government Pleader, He joined the Bar.in 1869 and 
was appointed a Government Pleader in January 1899. He held 
t' at responsible office for nearly 23 years and during all this time he 
discharged his duties according to the best traditions of the bar. 
He was connected with the journalasa member of its «ditorial 
board from its very beginning and he has always been one of 
its true friends and supporter. We sincerely pray for his long life, 
peace and happiness. 

Farewell by the Vakil? Association. 


An extraordinary meeting of the Vakils’ Association was held 

on Wednesday the 30th November 1921 on the eve of retirement * 
of Babu Ram Charan Mitra C.I.E. the President of, the Associa- 
tion. . ; 
After the President was garlanded, Babu Basanta Kumar Bose 
said that they were assembled to bid farewell to Babu Ram Charan 
Mitra who had .been the President of their Association for the last 
quarter of a century. He joined the Bar in 1869 and was Assistant 
Government Pleader and latterly Government Pleader. With his 
exemplary character, genial, unassuming manners and kindly nature 
he had endeared himself to all of them. They wished him yet 
many years of health, prosperity and happiness. 

The following resolution was adopted :—That this Association 
‘places on record its deep appreciation of the ungrudging services 
which Babu Ram Charan Mitra C.I.E. rendered to the Association 
as its President for nearly a quarter of a century and desires to 
record his sense of the loss which the Association will sustain at his 
retirement from his office from 1st December 

Babu Ram Charan Mitra made a feeling reply thanking all the 
members of the Association, He said thatthe duties of the Presi- 
dent required ability and tact which he confessed he lacked. But 
because of their willing co-operation he was able to discharge his 


Gu 
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duties. It was highly gratifying for him that at the closə.of his 


. Official career.his fellow workers expressed their regard-and fove for 


him. Although he was retiring it would be impossible for hinf to 
sever his connection with. the Association. In conclusion he wish- 


, ed them happiness and prosperity. — 


* v Appreciation by the Chief Justice and other JAG 


` Ml the Judges of the High Court assembled on Monday the sth 
Déceniber rgar ‘in thd Court róóm of thé Chief Justice ta” take ofti- 
cial notice of the recent reitrement of Babu Ram Charan Mitra, 
Senior Government Pléader. Thé Court room was crowded with 
members of all the legal profession. hab S 


The Lion He the "Chief. Justice said :— 


We have met here this morning for the purpose of taking public 
notice ofthe recent retirement of Mr. Ram Charan Mitra from the 
office of the Senior Government Pleader. Mr. Mitra ‘was appoint- 
èd in January 1899, so that he had served at the date of his retire- 
ment very nearly 23 years and during all that time he has discharged 
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- the duties of that responsible office according to the -best traditions , 


of the profession. ‘I.feel sure that his great learning and unlimited 
industry must have been invaluable to the clients whose cases were 
entrusted to him. It is however from the point of view of the Court 
that I desire to speak this morning. My learned brothers and T 
desire to take this opportunity of expressing to Mr. Mitra our in- 
debtedness for the assistance which he has always rendered 
to us in the administration of justice. His integrity, his 
perfect honesty of purpose, ‘his fairness in the conduct of 
cases combined with his ‘great learning and acumen resulted 
in his obtaining the complete confidence of the Court and 
a reputation of which any man may well be proud. Speaking for 
myself, I desire to offer to him my sincere thanks for the assistance 
which he has most willingly given to me upon any question “which 
related to the administration and ‘welfare of this Court. À short 
time ago we regretted to hear that Mr. Mitra was suffering, from ill 
health. Ve rejoice to know that he has recovered from that tem- 
porary NICE and that he is now completely restored to good 
health. Though he has retired fiom the office of the Senior Govern- 
ment Pleader, my learned brothers and I are glad to’ know that he 
is not going to retire altogether from practice and: that ‘his genial 
and 'welconie personality will still be presént with "us in this 
court. We sincerely hope that he may have yet many years of 
health and happiness, He is suceeeded by. Mr." Dwarka Nath 
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+ Chakravarty who-i is. wellknown to :all “as one of the leaders of the 
Bar ofthis Court, We desire to take this opportunity of: expressing 
to: Mr. Chakravarty our sincere congratulation upon his appoint- 
“ment to-this high and honourable- office. 


The Advocate General on behalf of the Bar said :—I ns 


from time.tó time had occasion -to meet him “and consult him in 
difficult-and intricate problems of law in’ which he was so fitted to 


.give the very best advice and I may say without any hestitation that 


a more loyal colleague it. would be impossible. to find. In..con- 
clusion.he said : ;—lt.isa record work. of. which ,he may well be 
proud and he leaves Government service with the good. will -of all 
those who knew the Government pleader and he leaves it with the 
good will and affection of the Tar which I represent. 


Babu Dwarka Nath Chakravarti on behalf of the vakil bar and 
Babu Mohini Mohan Chatterjee on behalf of the Attorneys associat- 
ed themselves with every word that had been said of Babu Ram 
Charan. Mitra. 


Babu Ram Charan Mitra in reply, thanked their joists and 
the members of the bar for the kind expressions they had made.. 


NOTES ON CASES. 


Cheating at the examination—Disqualified Suid if competent to 
‘sue the University. 


The plaintiff Taj Ahmad was a candidate for the Punjab Uni- 


3 versity Matriculation Examination. He ‘gained the required number 


_ of pass marks but as he was detected i in having cheated during the 
` examination, he was declared to have failed and was also disquali- 

. fied from appearing again for two years. He has nów brought this 
_ Suit for a declaration that he had passed the examination and that 


"the University had no power to disqualify | him from appearing at 
the, examination for two years. 


Held, . that. the suit is not maintainable and that the University 


. acted within the powers conferred upon them, by the Indian Uni- 


. versities Act. . oic 


DE NES ; » » 


I. L. R. 2 Lahore 197 


1911. 
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Contract—Oral evidence to shew that the party ii contracted as 
agent, if admissible, ; 


The defendant in this case signed a contract angadi in favour 


of the plaintiff. He now says that at the time the contract was 
entered into, he told the plaintiff that he is signing the contract as 


‘another's agent. The defendant accordingly attempted to adduce 


evidence to prove that he contracted as agent of somebody else. 
Question arose as to whether this evidence would be admissible 
under sections ‘gr and 92 of the Evidence Act. 

Held, such evidence is not admissible for the purpose of ex- 
onerating a contracting party from liability, for that would be substi- 
tuting a different agreement from that evidenced by the writing. ; 

Sadasuk v. Sir Kishan, (1918) 1. L. R. 46 Calc, 663 followed. 

R M. i T . 


The Calcutta Law Journal. 
ADMINISTRATION OF HINDU LAW DURING 
,' > BRITISH RULE. 


It is now an accepted doctrine of modern jurisprudence that law 
like society-is a living organo-psychical entity and the. medium in 
which it grows, thrives and ultimately . decays and ceases to exist is 
a society of living human beings. The variety of causes, moral’ and 
material, that affect society makes its influence felt upon this very 
important factor, i.e. law, in that complex whole we call by the name 
of society. Legal relations, as has been clearly shown by modern 
jurists, are in their ultimate analysis social ones; since this is so, 
one need not be an imaginative idealist if one were to suppose that 
law must necessarily be affected by changes in ideals and habits of 
men whose relations law means to transform from relations of fact” 


into jural relations. " 


The greatest fact of wide historico-social importance of modern 
times is the contact of the West with the East, of the progressive 
ideals of the West with the conservatism of the East, freedom and 
radicalism on the one hand brought into intimate relationship with 
intense tenacity in mind and action on the other, nations working 
in the present and looking forward to a fruitful future brought into 

` close touch with nations with a glorious past, an ignofhinous present, 
and a dubious future. 


"When the merchants of the West came to the East lured thereto 
by the tales of her.magnificence and wealth and by destiny’s trick 
had ultimately - obtained the sovereign attributes of Government in 
the regions of the East, a wonderfully rare experiment in the history 
of the world began., I shall in the present paper try to place before 
my readers the stages of this history confining my enquiries into 
development of Hindu Law since the administration of India 
passed into the hands of Englishmen. 


Though never trained in their own country in the methods either. 
of warfare or of administration, the Englishmen, who came to India * 
in the 17th and 18th centuries as officers of the East India Company, 


* . 
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were born leaders of men—consummate politicians, and wise adminis- 
. trators. The problems which claimed the attention of Lørd Clive 
did not include the question of the law to be applied to the popula- 
tion of the country to the Dewany of which the East India Company 
was then so recently appointed. His successor the famous Warren ` 
Hastings was an administrator of the very first rank and folldwing 
the traditional policy of the east as regards the administration . 
of a conquered country, he adopted the policy of wise non-interven- 
“tion in matters relating to personal status of the conquered people. 


The ancient jurists of India have laid down the rule that a con- 
queror should allow the conquered people to be governed by their 
own ancient, laws and customs, excluding from the operation thereof 
of those matters that appertain to external relations of thé, State 
and' maintenance of the internal peace of the country. 


It is absolutely impossible to suppose for a moment that Hastings 
was aware of this time-honoured policy of the jurisprudence of 
Hindusthan which was also imitated by the Moslem administrators of 
India. On the contrary, it was quite reasonable to imagine that he 
would try to introduce legal rules from the west—but instead, the 
instinct of a true politician led him to adopt the policy of masterly 
non-intervention but this also within limits as I shall try to i ae 
shortly 

Led by his dominant idea on this subject, Hastings keenly felt 
the want of knowledge on the part of Company's judges of.rules of 
of law applicable to the Hindu population whose cases began 
to come up before the Company’s Courts in greatly increasing num- 
bers—a fact which has been observed by that great jurist Sir H. 
Maine. i 

The perplexing position of the judges in this difficult situation 
might even be thoroughly imagined at this distance of time. Conse- 
quently, instead of appointing a commission as is in vogue in these 
days, Warren Hastings at once directed a compilation of the ma- 
terial sources of Hindu as well as Mahomedan law to be made by 
such meh as were regarded competent authorities en the subjects in ` 
the English language—the language of the judges. 


The result of the Governor-General’s directions took shape in the 
preparation of the Digest known as Vivadarnaba Setu. This treatise 
is known ordinarily as Halhed’s digest. Subsequent crifics have 
characterised this work as useless and full of vital mistakes.on all 

- "intricate points; the translation {s not even accurate. But in 
tracing the weight of the influence of the British Administration on 


. 
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*, the workimg application of Hindu Law,one must not neglect this 
book whieh for some years played a mostimportant part This 
book gave the rule of law in cases of inheritance and succession, 
and other topics in regard to which the East Indian Company's 
policy was to allow the Hindus to be governed by their own per- 
sonal law. 


. But at the same time, the wisdom of the officers who were en- 
, trusted with the administration of a then not-well-known country like * 
India led them to be very cautious and the judges who had to be 
swotn to the effect that they should administer the Hindu law to the 
Hindus could not in conscience remain satisfied with the solitary 
compilation of Halhed. Regulations of the later years of the 
Eighteenth century betray the ‘anxiety of the Governor-General 
ein Council on this subject and we find that in all the Superior Courts 
well-trained Hindu Pandits were appointed by the Government as 
advisers of the Judges on the questions of Hindu law that arose for 
determination. These judge-pundits as they were called continued 
. to be a well-known feature of the law-courts in India till the system 
was abolished in .1864. 


In the meantime, the great Sir William Jones came to India as a 
judge of the Supreme Court in Calcutta. A linguist of rare ability 
and a conscientious judge of the English mould, Sir William at 
once felt the real absurdity of the position of a judge who had to 
administer the Hindu law without being trained in the system of 
Hindu Jurisprudence. Facts also came to light which sometimes 
raised reasonable grounds of suspicion of the genuineness of the 
advice tendered by the judge-pundits attached to the Courts. 


At the instance of Sir William Jones, the great Snfarta Jagan- 
nath Tarka Panchanan compiled from all the Smritis and Commen- 
taries a text-book of Hindu law with copious learned notes known 
as Vivada Vangarnava. This work was translated into English by 
the great oriental scholar Colebrooke and formed the Vademecum 
for the English Judges who could since then read for themselves the 
very sources on which the pundits based their opinion. But then, 
Jagannath’s work with its subtle disquisitions and fine logic was a 
source of great perplexity to the English judges majority of whom 
were not Sanskrit Scholars ; so inspite of the existence of Jagan- 
nath’s Digest, the English Judges continued to depend mainly 
on the exposition of the law as given by the pundits—for, it is true as 
remarked by a critic that Jagannath’s digest is * the best law-book 
for æ counsel and the worst for a judge”. In spite of Mr. Justice 


H - . 


125 THE CALCUTTA LAW JOURNAL, (Vou. XXXV, 


Dwarka Nath Mitter's well-deserved eulogium on Jaganpath as one e 


of the greatest authorities on the Bengal School of Hindy Law, the 


fact remains unrebutted that” toa judge not well trained in the 


mystic logic of the Mimansas, Jagannath was an endless source of. 


perplexity. 

Sir Wifliam Jones himself translated the works of the' great 
Hindu Jurist Manu into English and thus laid the foundation of 
that ever-increasing work of bringing before the gaze of the Western 


world those sources of the laws and literature of the Hindus which ` 
have formed a bond of sympathetic union between the East and the _ 


West. 


But the practical administration of the Hindu law was not much 
facilitated by those works to which we have so far referred and con- 
scientious Judges had to ‘come to their own conclusions ; but they 
could rarely adopt them if their own conclusion did not harmonise 
with the views of the pundits. Though since the days of Warren 
Hastings, Hindu law was practically applied to Hindu litigants in 
respect of Succession, Inheritance, Marriage, Religious Institutions 
and Caste, the Statute law of the Country by section 15 of Reg. IV 
of 1793 made the practice so far adopted by the judges under the 
policy of the East India Company a part ofthe legal institutions 
of tife Country. The reason for the enactment may be found per- 
haps in the publication of the books above mentioned and in the 
idea of the legislature that it was now easy for the judges with the 
help of the Codes translated by that date and with the guidance of 
the pundits to correctly PRANA e 2nd apply the law of the Hindus 
to the Hindu litigants. px 


Though. the works on Hindu Law translated by the first quarter 
of the rgth Century were not many, ‘surely they were sufficient in 
number to guide the judges.to the right conclusion if they had 
sufficient experience of and insight into the dases of the Hindu 
Society around them. But the difficulty of a foreigner in this 
respect is always very great and the English judges, in spite of their 
well-known industry, great patience, and earnest desire to hold the 
balance of justice even, failed’ to appreciate the true import of 
the rules they read in the translations. 


This circumstance is not due so much to the defect of the 
agency for the administration of the law as to the inherent nature of 
the defects of such translations. To this may be added the 


circumstance of the insufficient" equipment of many of in tran- 


slators themselves. : deos | . 


* 
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Many of the translations were done by persons who were almost 


*, totally ignorant of the Sanskrit language. The Viyada Chintamoni, , 


for instance, was translated into Bengali by a Pundit and the 
author of the translation in existence, had the Bengali rendering 
translated into English. ' The author of the English version of the 
Smriti-Chandrika had a mere smattering of the Sanskrit language. 

Mistakes arise not only from the translators’ imperfect acquain- 
tance with the Sanskrit law, but errors and imperfections also creep 
into the translations from the inherent improbability of rendering the 

' Sanskrit into English by appropriate words. The words employed 
by the translator in many instances fail to convey the exact idea 
of the Sanskrit. — 

Besides, even if the translation be literal and accurate, the true 
sense of the inter-laid idea cannot. be detected by any one not 
well-versed in the traditional interpretation adopted by the various 

"schools as well as in the Nayya and the Mimansa systems with 
whose aid Sanskrit commentators interpret the texts of law. 

In consequence of the above circumstances, judges inspite of 
their best endeavours sometime cómmit mistakes and misconstrue 
and mis-understand the meaning of passages of the English 
versions of Sanskrit texts, a signal instance of which is illustrated by 
the misapprehensión of some passages of the Mitakshara on the right 
of the son to secure partition of the joint family property during the 
life-time of the father. The majority of the Full Bench (16 Bom, 
29.) held that no such power existed while the only Hindu Judge, 
we think, affirming such right, interpreted their true spirit. 

_ Examples may be multiplied ; but I do not intend fo cumber 
this paper with further instances of an error which is inherent in 
the method of administering law by people not versedin the lan- 
guage of the original source of the law and who had tg depend on 
translations, l 

Owing to the circumstance that English judges had to adminis- 
ter Hindu Law through the medium of translátions, they sometimes 
gave a direction to the development of the Hindu law not sanc- 
tioned by the sources themselves. As the decisions of the superior 
Courts in India are authorities for subsequent cases, the law takes 
a wrong turn'and becomes consecrated on a wrong basis, and judges 
would often take resort to the principle of stare decisis and on 
grounds of public policy, refuse to ‘interfere at a subsequent date. 

The difficulty, I have been alluding to, has been felt by the 
Judicial Committee of the Privy Council, that great temple of Jus: 

tice; AS their remarks in the leading case of Aungama v. Atthama 


. 


Y 
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(4 M. I. A. 1) clearly show. Their Lordships make the following ob- 
servation.—'' At the same time it is quite impossible to feel any con- 
fidence in our opinion upon a subject like this, when that Opinion is 
founded on authorities to which we bave access only throügh trans- 
lations, and when the doctrines themselves and the reasons by which 
they are supported orimpugned, are drawn from the religious tradi- 
tions, ancient usuages, and more modern habits of the Hindus, 
with which we cannot be familiar." , 
_ The institution of Central Courts, having territorial jurisdiction 
-over the whole of a country, has always had a curious effect upon , 
the variety of laws and customs that might have been prevalent in the 
country prior to the institution of such Courts. Historians of 
English law have traced to Central Courts and the itinerary judges of . 
the Norman Kings of England that remarkable uniformity of the 
rules which began to govern that legal relations of the English 
people. In the place of the variety of customs we get a system of 
rules of general application and in course of time the rights and 
obligations of the people tend to get generalised under a few broad 
classes. The adminstration of Hindu Law by English Judges has 
had a similar effect upon the rules of Hindu Law and may be said to 
“have worn off the distinctive edges of all the minor schools of Hindu 
Law, leaving in the result two broad schools, the. Mitakshara and 
Dayabhaga. ` 3 
Fufther, this unifying tendency has not even failed to bave its 
effective inroad upon these two broad divisions of the Hindu system 
of practical law and the Dayabhaga has, in many. very important res- 
pects, been modified by the introduction of the distinctive principles 
of the Mitakshara and similarly, the Mitakshara had been modi- 
. fied by the application of the special principles of the Dayabhaga. 
The Privy Council have in certain instances applied the principle 
of the limited'rights of widows of the Bengal School to widows 
governed by the more liberal principles of the Mitakshara, (Vide— 
Bhagmandeen v. Myna Bae 1: M. L A. 487. ` Chotay Lal v, 
Chunnu Lal 61. A. 15). The doctrine of survivorship. is a 
peculiar feature of the Mitakshara School; but the Judicial Com- 
mittee adopted this principle in case of devolution of the interest 
on one of.two co-widows or daughters on the death ofthe other 
(vide. Amrita Lal v. Rajani Kanta, 71. A. 113), 
Upendra Narayan Bagchi. 
Vakil, High Court, 


(To be continued) 
e 
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ADMINISTRATION OF HINDU LAW DURING 
BRITISH RULE.—( Concluded). 


The Hindu law abounded in ceremonies and rituals in almost all 
transactions which gave rise to family relations or other jural rela- 
tions between persons, These rituals and ceremonies betrayed the 
dominant influence of the doctrines of Brahmanism on Hindu Law 
#s it is manifest on all the other relations of life. One effect of the 
administration of Hindu law by judges who had their training in the 
` principles, of the jurisprudence of the West had been to minimise 
the necessarily final character of the ceremonies and rituals and to 
rivet attention on some fundamentals as the essential juridical ele- 
ment in the formation of the relation or in the completion of the 
transaction, ^ *.. 


As an instance in illustration of this tendency we may cite, the 
views taken on the question of the necessity of ritualistic cere- 
monies in creating the relation of sonship by adoption. The strict- 
ness with which all ceremonies and rituals were observed waned 
almost naturally in the daily observance of the majority of the Hindu 
population upon their contact with the civilisation of the occidental 
nations although on occasions of worship, marriage, adoption etc. 
even highly educated Hindus continued the observance of ancient 
rituals and ceremonies, But the observance was continued merely 
as a matter of form. There was no shock, therefore, if the ration- 
alistic tendencies of the English Judge swept away the ceremomies 
and rituals as absolutely unnecessary factors in creating the juridico- 
social relations of life. 


The fact was familiar to the well-trained judges that ar- 
chaic law delights in formalism while in the more advanced systems 
of jurisprudence forms as such cease to have the importance attach- 
ed to them in earlier systems. So in their administration of the- 
Hindu law English judges have based their decisions and tested the 
jurally binding character of the ceremonies and rituals on the ration- 
alistic basis of modern jurisprudence. We may notice here a signal 
chahge of view which affected the work of the later judges as com- 

G e , 
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pared with their predecessors in the earlier days of the English 
_ administration. The earliest judges felt themselves bougd in rigid 
strictness by the Hindu sources as they were. They did not even 
allow the rule of the text to be abrogated by valid local customs and 
the changes in the socio-legal obsérvations of the community. Ther 
work resulted im the. crytalisation of- the Jaw of the. Bindüs.*: This 
tendency had a mischievious effect in making their decisions unpo- 
pular in those-districts where Brahministio rules'were largelyimodified 
` and over-weighed. by the . pressure of living customs. “This mischief ' 
however, .has been to a very large extent modified ‘by the publica- 
tions issued by the Government of customary laws and usages of the 
different provinces and by the decision of the Privy Council in the 
cases: Rama v. Shiva (1), and Raja Nagendra v. Raghunath (2), ` 
Chafidrika v. Muna (3). The binding character of valid customs - 
and their authority to abrogate written texts of the law have been” 
_ laid ‘down by the Privy Council in the leading case of Collector of: 
. Madura v. Mootoo Ramlinga (4) in the: following terms—For, 
under the Hindu system of law, clear proof of usage wi outweigh 
the written texts of law.” ` 


` This therefore is one of the ways whereby the law of the Hindus 
has been made to harmonise with the growth of Hindu Society,” 
for, ipspite of its reputed conservatism, our society is a Hring and 
pome organism. : j 
The'same work of the harmonisation of law with the psycho- 
légical'evolution of the’ Hindu society has been toa limited ex- 
tent done by the judges by the adoption of thé  principle'of rationa- ` 
lism às opposed’ to formalism in legal institutions. So far. as 
adoption is/concerhed we observe that of all the ceremonies "requir- ~ 
ed as necessary pré-requisites in legally forming the filial relation- ^ 
' ship by adoption, the substantive fact of giving and taking would ' 
soon emerge out of the mass of conflicting decisions ás the only” 
factor legally sufficient to create the status- to - the-abrogation ‘of : 
those ceremonies including the Datta Homam on which so much ^ 
stress and importance have been laid by the Smritis arid the Dattak ; 
treatisés : [see. Rekti v. Lak Pati (5)] Though the ratiqnaltistic 
view-that all ceremonies including even the Datta koma ure absolutely -, 
unnecessary in creating the status of sonship by br id : 
not yet triumphéd’-sp~far as the: twice born classes are concerned; - 
yet one.may.at- no distant date witness the -triumph 'of^ rationalism: 
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ovér the formalism of Hindu legal treatises on adoption even 
*, amongst the sacerdotal class which has always been the staunchest 
. advocates of the conservatism of India. The dominating influence 

of formalism will, we venture to submit, fail to have any adherent 
- amongst the members of the Judicial Bench. 


The same triumph of rationalism over formalism is manifest in 
the sphere of marríage. The legitimate conclusion which one can 
draw from the consideration of the texts of Manu, Jama, and others 

.Smriti writer and the commentaries of Kulluka and Medhatithi seems 

to show that if a damsel is given over to a man as wife without the 
observance of the forms required by the texts the woman becomes 
subject to.the dominion and control of the man without, however, 
acquiring the status of wife; English text writers like Colebrooke 
‘and Strange also regard the observance of formalities as essential for 
éreating the status of wife, . 


But the decided ‘cases have gone so far as to disregard all othér 
ceremonies excepting the giving and taking and the Saptapadi, But 
we may be sure that if the rule of evidence of modern jurisprudence 
thatif a marriage in.fact is established, there would arise a presumption 
in fayour of there being a valid marriage in law [see 12 W. R. (p.c.) 
P. 41] be adopted. in testing the validity of the marriage after the 
. parties long lived together as man and wife, in course of time, even a 
substantial compliance with the forms would cease to be a necessary 
basic, fact for the creation of the status of wife-hood. But the ob- 
.Seryance of some. forms in marriage. is required by all systems .of 
juris prudence, ancient and modern, and we may for a long time to 
come not see,the triumph of pure rationalism over formalism in this 

` sphere of the personal law of the Hindus. 


^; But the rationalistic tendency'is at work and what would be re- - 
quired by the judges may be some compliance with some óne or 
other of. the most important forms: from amongst the numerous ones 
requited by the texts. If wd add to this that marriages may be valid 
ieven-by the observance of customary forms, we may at no distant 
date’ bid adieu to the shastric forms of marriage frorn amongst many 
classes of -people governed: by the Hindu Law. But the time when 
such a transformation of ideas will occur in Hindu Society lies in the 
womb of distant futurity. The agitation over the Patel Bill clearly 
indicates that-average Hindu mentality is keen on the observance of 
the major shastric rules of matriage and the popular mind will take 
years to outgrow the thraldom of the shastras. What the judges 
could not do—I mean the legalisation of marriage between different 
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castes and races according to strict Hindu forms—was attempted to 


be accomplished by Mr. Patel through the omnipotent agency of the,” 


legislature, We are sure that the Hindu mind strong in vital or- 
thodoxy would not take kindly to this attempted legislation. The 
Hindu Widows Remarriage Act has illustrated the futility of legis- 
lative interference when the national mind has not reached the 
liberal gtdndard from which the legislature thought fit to intervene 
and legislate on a social institution. / 


The rationalistic tendency evinced by the judges in the admihis« 
tration of Hindu Law has had ample scope in the domain of the Jaw 
of debts. The obligation of the son to pay the debts of the father 


has been placed by the Hindu Smritis on religious as well as moral . 


basis and was also a personal liability of the son irrespective of the 
possession of inherited assets. But in administering this branch of 
the law, Courts have limited this liability to payment to the extertt 
of the assets inherited from the person whose debts are to be paid in 
all other schools except the Mitakshara. 


In Mitakshara families the son’s liability is not limited to father’s 
interest in the property only and the Judicial Committee declared in 
Hunooman Parsad’s case that the freedom of the son from the obliga- 
tion to discharge the father’s debts has reference to the nature of the 
debt and not to the nature of the estate whether ancestral or acquir- 
ed by the creator of the debt, 


In the development of juridical rules, the material as well as the 
psychological factors of a people play important parts. The pecu- 
‘liarity of legal rules take their distinctive features perhaps more from 
the psychological element of the national mind in different nations 
than from the material contents of social life ; and where the material 
basis out of which jural relations might be established is identical, 
different juridical rules might be evolved therefrom, if the mental 
outlook be different. As in the evolution of juridical rules, so also 
in the administration of a legal system by judges, this psychological 
factor inherent in the mind of the judge may have active force in 
. shaping even an existing system. The judge admittedly cannot legis- 
late but he has the function of interpretation and in this doniain of 
interpretation the natural psychological bias of the non-Hindu Judge 
has had an ample range. The result may be observed in the numerous 
instances where matters pertaining to domestic life and the joint 
family came before these foreign judges for determination. We may 
illustrate this important source from which many a recent decision of 
our Con takes its origin by citing some examples, 


, 
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The law of legitimacy affords an apt illustration in point. Ac- 
cording tp Manu, Vashista, Debala, Apastamba and other sages of 
- the law, in order to constitute legitimacy, there must be not only 

birth but also procreation during lawful wedlock. Modern juris- 

.prudence.of the West invariably considers birth after wedlock to be 
legally sufficient for constituting a child a legitimate issue. In some 
systéms the principle of legitimatisation by marriage swbsequent to 
birth holds its sway. It is therefore no wonder that the Privy 

Council in the case ‘of Pedda Amani v. Zemindar of Marnangapüri 
(1) observed: “The. point of illegitimacy being established by 

‘proof that the procreation was before marriage, had never sug- 

_ gested itself to the learned Counsel for the appellant at the time 
of the trial, rior does ‘it appear from the authorities cited to have 
been distinctly'laid down that, according to Hindu Law, in order to 
render a child legitimate, the procreation’ as well as the birth must 
take place aftér marriage. That would be a most inconvenient doc- 
trine. If it is the law, that law must be administered. Their lordships, 
however do not think that it is the Hindu Law. They are of 
opinion that the Hindu Law is the same in this respect as the 
English law." > It is submitted, however, that according to the liber- 
al and traditional meaning of the text of Manu and other sages, 
procreatiori in lawful wedlock is absolutely necessary to constitute 
legitimacy. Kulluka, Nilkantha, Vijnaneswar and other commen- 
tators also read the texts in the same way and the same view is in 
universal accordance with the spirit of Hindu law which enjoins the 
marriage of virgins. Their Lordships, however, are the children of an 
alien civilisation where society does not reprobate the idea of. pro- 
creation before lawful wedlock as affecting the legitimacy of the 
issue. They therefore did not hesitate to lay down Hindu law in 
the true spirit of the psychology of the Western natiogs. 

CC A further - illustration of the tendency may be seen in the. refusal 
to grant maintenance to a son’s widow by our courts against her 
father-in-law. The texts of Manu, Narada and Vrihaspati lay this 
duty of maintenance on the father-imlaw. Mr. Justice Kemp in 
the true spirit of Hindu Law held.that she had such a right-against 
the father-in-law but the Full Bench in ro. W. R. F. B. P. 89 took 
the opposite view. This is quite natural since the idea of a joint 
family With all its numerous legal consequences might not unreason- 

: ably appear to be inconvenient and absurd to even learned judges 
imbued with the individualistic tendencies of Western civilisation. ` 

The ‘law of perpetuities is a legal institution of a comparatively, 

(3) L. R. 11. As 397. i 
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tecent origin and could have only taken rise on the displacement of 
the communistic principle of ownership by the individualistic theory 
of property. With the growth of a full power of alienation the 
question of the extent of such power arises and the problem has 
to be faced as to how far is any individual owner of property entitled 
to say that he has authority to impose fetters upon it to bind his 
successors fos generations. Great land-owners who enjoy the powers 
of alienation intervivos and testamentary disposition jealously guard 
against the possibility of the exercise of similar powers by their 
‘successors and do their best to contrive restraints on alienation 
and succession when the property passes into the hands of successive 
generations, It is just at this point that for the good of the 
community as a whole the interference of the state becomes neces- 
sary. The power of disposition of property is a creature of 
politico-social necessity and therefore its exercise must be kept 
under restraint for the welfare of society. In proportion as 
civilisation, trade and commerce advance, the necessity for the free 
and easy circulation of property and its transmission becomes 
manifest, Public policy therefore stepped in and invented the rule 
against remoteness and the rule against the restraint on the aliena- 
tion of property. 

- The system of ownership under Hindu law did not call for the 
emergence of rules of perpetuity in the above sense and the current 
of decisions on Hindu law favours the above view. : 

But the ideal society of the Hindu with little or no commerce 
and trade and with the restraints on alienation inherent in,the joint 
family property has long ceased to exist and the present day neces- 
sities urgently demand the introduction of. the rules against per- 
petuity. The development of the, law of Wills under the influence 
of the contact of the Hindu with the people of the West and the 
fostering care "of the Courts in India also indicated a, necessity for 
such rules. d s 

Butthe judges felt themselves in,a fe as there was aakit in 


Hindu Law, not a text in the Smritis, not a passage in the, qom: , 


mentaries, whereupon their policy could TE such 8 me AS 
the rule against perpetuity. 

The legislature therefore had to intervene and the law of tet: 
petuity has been cautiously introduced into the sphere of Hindu; ‘Lan 
by Act XV of 1916 calléd the Hindu Dispositions . of Property, 
Act. We need hardly say that in- ‘this instance the legislature . hag 
iruly measured the necessity of the society and the policy et the 

© Act has been successful. cV Se e 
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~ Liberty of conscience is. a cherished possession of the Briton 
which he lms acquired by centuries of strenuous fight both consti- 
. tional and otherwise and this precious possession has been secured 
by thé blood of hundreds of determined persons who staked their 
very life for their liberty of conscience and freedom of religious 
worship. So it was natural when we find that by the middle of the 
rgth century Act XXI of 1850 called Non-forfeiture of Rights by 


Toss, of Caste Act was passed which secured to the Hindu subjects . 
of the crown thé right of the liberty of conscience by annulling 


the rule of Hindu Law whereby renunciation of the Hindu religion 
entailed excommunication and consequent exclusion from inheri- 
tince. I have cited this Act as illustrating how some of the most 
valued privileges which the English people obtained in their coun- 
QU. after years of patient struggle were conceded to the Hindus. 
“Thus the British rulers of the country in their administration of the 
law either judicially or by legislative enactments always kept in 
view a lofty ideal of rational liberalism and on the whole the life 
and ideals of the Hindus have undergone subtle changes under the 
educational and cultural influence of the West and the administra- 
tion has on the whole kept page with the change in the medium 
through which law works. 

In this article I have only tried to trace sume of the underlying 
principles of the administration of Hindu law by British Judges and 
by fhe British Government. I have been very brief and had to 
omit many particulars and illustrative instances. But I have shown 
that the result of the experiment undertaken by Warren Hastings was 
a Satisfactory one The legislature, pledged to a policy of non- 
intervention in'matters of religion and of inheritance and succession, 
has stick to this policy unless a departure thereform ‘was required 
by reason of humanity and conscience. The trend of this inter- 
ference was always to the removal of fetters and to liberalism. 

"The judicial administration showed a harmonising tendency and 
tended to rationalise the Hindu system of jurisprudence on princi- 
ples approved by the jurisprudence of the West. Though this honest 


effort of the judges show the liberal and humane spirit with which | 


they’ approach their task, the result in many instances proved 
unsatisfactory, ' for the words of Kipling have not yet lost the 
truth that the East is East, and the West is West, and the both shall 
nevet meet, 

— Upendra Narayan Bagchi. 
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REVIEWS. . 


The Beginner at the Bar by Upendra Nath Sen Gupta, Price 
Rs. 4 !— The object of this volume is to help junior members of the 
profession in the performance of their duties in the early stages of 
their career. e The work consists of a continuous series of brief state- 
ments on a variety of points of practice which arise in every day life. 
To take an illustration we have a note on a suit for setting, aside a 


“decree, which contains information with references: to leading deci- 


sions sufficient to keep the inexperienced practitioner from pit-falls, 
Every beginner at the bar should provide himself with this volume. 

The Leipzig Tria! by Claud Mullins, published by Witherby, 
London, 1921, Price 8s. 6d.— This is a volume of abiding interest to 
the jurist and to the lawyer. The effect of the great war was to 
s*eep away, temporarily the principles of International Law and ° 
persistent efforts were made after its conclusion to re-establish the 
law and the principles of: humanity. The volume before us con- 
tains a full account of the British, Belgian and the French cases and 
that makes available for the first time to the English reader a large 
amount of important material The most attractive chapter ofthe 
book, is that on the results achieved which may be considered from 
the legal, the political or the ethical standpoint. In one sense the 
value of the trials is much greater from the latter standpoints, tham 
from the purely legal point of view. The lesson to be drawn is that 
tbe readers of most vaunted of civilisations was capable of the most 
uncivilsed acts and that the road back to true progress lies through 
not material but moral development. ' 


Pollock and Mulla’s Indian Contract Aot, Student's 
edition, Tripathi, Bombay, ro21— This edition of the Indian Con- 
tract Act by Sir Frederick Pollock and Mr. Mulla is indispensable to 
members of the legal profession in all its ranks but its size and its 
price place it beyond the reach of the ordinary student. The pre- 
sent edition gives an abridgment of the commentary so as to bring 
the students into touch with such explanations and elucidations as are 
sufficient to give him an insight into the leading principles of the sub- 
jects The reference to the judicial decisions have been. selected with 
great care, so that the student may not be bewildered by prece- 
dents which cannot always be understood much less reconciled. 

The Yearly Digest, 1921 by R. Narayanaswami Iyer, B. A., 
B L.— We have received a copy of the above yearly digest. This 
brings up to date a valuable digest which has established its utility 

to all members of the profession by its accuracy and lucidity, ` - 


Y 
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The Calcutta Law Journal. 


THE LATE BABU BAIDYANATH DUTT. 


It is with a profound sense of loss that we place on record the 
death of Babu Baidya Nath Dutt, which melancholy event took place 
during the last Easter holidays. It is extremely disquieting to see 
= all our legal luminaries gradually pass away. It is only the other 
day that we mourned the loss of Babu Nilmadhab Bose and 
Sir Rashbehary Ghose and to-day we find in our midst another void 
caused by the death of Babu Baidya Nath Dutt, 

Babu Baidya Nath Dutt commenced his practice as a vakil in 
1873 and after a glorious and most successful career in the profes- 
sion for nearly 47 years he retired in r920 full of years and 
honours. He was a self-made man and had a great personality 
which was at the same time august and sweet. His great knowledge 
of law, vast experience, and sympathetic disposition, all endeared 


— - him to those who came in contact with him. We hereby offer our 


sincere condolence to his bereaved family. 

On asth April last, the Advocate General, the Senior Govern- 
ment Pleader and the President of the Incorporated Law Society 
made feeling references to his death, in open Court before the Chief 
Justice and Justices Woodroffe, Mookerjee, N. Chatterjea and 
Richardson and paid a glowing tribute to his memory. 

The learned Senior Government Pleader said :— 

My Lords : On behalf of the Vakils of the High Court I express 
my sorrow at the death of Babu Baidya Nath Dutt. He was born 
in the year 1850 in Calcutta and was educated in his early life in 
the Training Acadmy. He graduated in 1870 at the age of 20 from 
the Cathedral Mission College. He was a self-made man. 

Soon after he took his B. A. degree, he joined your Lordships' 
Court as a Vakil in 1873 and soon acquired a lucrative practice and 
commanded the confidence of both the Bench and the Bar and the 
litigant public with regard to his qualities as a Vakil. I had the 


honour and privilege of practising with him and I can assure your” 


tordships that as a speaker he was an asset of this Coyrt and his 
sweet and sonorous voice and fluency of speech were things to be 


D 
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specially admired. He was always at his best in dealing with com- 
plicated questions of fact and law. He had extensive practice both 
in the criminal and civil sides of your Lordships’ Court. He was con- 
nected with many educational institutions of this town and served for 
several years as Chairman of the South Dum-Dum Municipality. In 
1920 he retired from the Bar but was accessible to all who sought ` 
his advice which was of great value on account of his knowledge of 
law and vast experience. As a gentleman, My Lords, there was 
hardly any man equal to him either in sympathy orion the maner 
in which he won the hearts of all who came in contact with him... 
He had many friends in the Bar but no enemy. He has left be- 

hind him a widow and two sons to mourn his loss.. 

The Chief Justice in reply expressed on behalf of himself and 
the other Judges of the Court their very greatregret at the sad news 
which had been conveyed lo the Court. As far as he was concerned 
Mr. Dutt had practically retired from the profession when his lord- 
ship came to India but in spite of that he had the pleasure of 
hearing Mr. Dutt's arguments on several occasions in this Court 
, and it was clear from what had been said this morning. that he was . 
“a distinguished member of the Vakil Bar. The Chief Justice felt 
sure that Mr. Dutt's name would be added to the list which was 
now becoming a long one of the learned, distinguished and upright 
men who had worthily upheld. the traditions ,of the legal profession, 
in this Court. He desired to place on record that Mr., Dutt had 
obtained the complete | confidence of this Court. | The learned 
Judges always received great assistance which such a learned and 
distinguised Advocate was able to give. Their lordships expressed - 
their regret 4t the death of Mr. Dutt and asked the. Senior 


Government Pleader to convey their condolence to the members of 
the bereaved family. 


; THE BIRTH OF LEGISLATION AGAINST COMBINATIONS . 
OF WORKREN:- 


Compulsory ‘legislation by force c or E had been in, existenco 

im England from days of yore. Feudalism afforded only a legal 

perpetuation to that system, ‘But the sudden appearance of the great 

Plague, called the Black Death, éowards the middle of the four- 
teenth century, followed by armed risings of the. peasantry, incited 

by the. influence of Wycliffe and the preachings o of, his Lollard disci- 

“ples, to break their old bonds throughout the whole ‘of western 
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t. Europe, meant death to the system of bondage on the one hand and 


the birth of an industrial revolution on the other. In fact, that great 
event considerably helped labour to accomplish its purpose. Every 
stratunt ef the society was unsettled by the contemporary évents and 
their side-issues. The classes became considerably thinned and the 
ranks began to yield to the spirit of the times (1). This fact fur- 
hished the indirect cause for the abolition of the hitherto galling 
system of compulsory labour, while it gave a direct blow to the feudal 
institution which was discontinued because it involved too irksome 
a dependence and also because it was found to be incompatible with 
the idea of personal indep.ndence which now began to be keenly 
felt. But a fierce struggle was still maintained by the ranks so that 
Dower and prestige might not slip out of their hands. 

The first legislation to punish the organisations of labourers by 
means of combinations or confederacies dates back to the year 1305 
in the reign of Edward the First (2). That date may virtually be 
called the starting point of labour-repressive legislation. The remain- 
ing years of the reign of that monarch were plentiful in legislation in 
restraint of trade, the liberty of workmen and the freedom of labour. 
The reigns of the succeeding sovereigns throughout a long stretgh of 
five centuries or so only kept up Edward's repressive policy with 


- respect to labour, History affords ample reasons for the enactment 


N 


of repressive measures against labour by Edward the Third. They 
were in conformity with social conditions of the times and reflected 
faithfully the contemporary political views The ravages of the Black 
Death which followed the Famine :3:5—16 and swooped upon 
Gteat Britain at the close of 1348 from the Continent. of Europe 
killed out half of the working classes of England. A scarcity of 
labour naturally ensued then and the whole organisation of 
labour was thrown out of gear. To this must be added the disturb- 
ing effects of the great politico-social turmoil due to the differences 
between the two contending reigning Houses of York and Lancaster. 
When the first outburst of panic was over, the sudden rise of wages 
consequent upon the enormous diminution in the supply of labour 
accompanied by a corresponding rise in the price of food products 
rudely disturbed the course of industrial employments everywhere. 
‘Thereupon the fundamental law of Political Economy—the greater 
the scarcity of a commodity, the more is the value to be attached 
to it—asserted itself, Labour sought its own way, tried to break its 

(1), fndeed Professor Freeman called the Black Death “the greatest ¥ all social 
landmarks in English History.” Encylopcdia Britannica, Vol. VII, p. 325, 

(a) 33 Edw. 1. St. 1 (1305). 
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old bonds and refused to work except for higher wages. “And, as has 
been said-by Thorold Rogers : “All at once, then, and as by a stroke, 
thelabourer, both peasant and artizan, became the master of the 
situation iw England. The change was as universal as jt was 
sudden" (1) Thus began the germination of the struggle between 
Capital and Labour which continued throughout the next five cen- 


turies or so. The Parliament not sitting then, the Crown tried-to, 


meet the situation at first summarily by means ofa Proclamation 
which ordained : * Because a great part. of the people, and princi- 
pally of labourers and servants, is dead of the Plague, some, seeing 
the need of their lords and the scarcity of servants, are unwilling 
to serve unless they receive excessive wages, and others are rather 
begging in idleness than supporting themselves by labour, We have 
ordained that any able-bodied man or woman of whatever condition, 
free or serf under sixty years of age, not of merchandise nor 
following a trade nor having of his own where withal to live, either his 
own land with the culture of which he could occupy himself, and not 
serving another, shall if so required serve another for such wages as 
was the custom in'the twentieth year of Our reign or five or six years 
before :” That was nothing but an attempt to tie labour down agáin 
. to its original bonds. But in the natural state of things as they existed 
then the attempt proved failure as the labourers remained masters 
of the situation. In its discomfiture the Government called forth a 
fresh legislation on the subject and so, as soon as the Parliament met 
the Proclamation was reduced to law. And the statute that was pass- 
ed enacted as follows: “ Every man or woman, of whatever condi- 
tion, free pr bond, able in body, and within the age of three score 
years, . . . . and not having of his own whereof he may live, 
nor land of his own about the tillage of which he may occupy-him- 
self, and not serving any other, shall be bound to serve the employer 
who shall require him to do so, and shall take only the wages which 
was accustomed to be taken in the neighbourhood where he is bound 
to serve “two years before the Plague broke out" (2). Refusal to 
obey the law was punished by imprisonment. But harsher measures 
were yet to come. ^ Not only was the price of labour come to be re- 
gulated by the Parliament of 1351, but also the labouring classes 
were once more tied to the soil. The repeated enactment of the law 
against labour mainfested the evident difficulty in applying it as also 
the stubbornness of the struggla which was evoked by the process of 


(1) J."E. Thorold Rogere's Six Centuries of Work and Wages, 3rd EM. pe 340. 
(2) Both the Proclamation and the Statute were repealed formally by 5 Eliras 


beth, Cap. 4. : . 
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its a pli tion: Manumissions and exemptions which had hitherto 
prevailed without question were swept away on grounds of informa- 
lity and labour services from which they held themselves freed by 
redemption were again demanded from the villeins. The attempt 
was all. tha more galling asthe cause had to be pleaded in the 
Manor Court and to be decided by the very officer whose 
interest it was to give judgment in favour of the lord. 
A free spirit of resistance is clearly indicated by the statutes which 
attempted over and over again to repress labour. Combinations 
among workmen became fierce still according as they sought by 
means of them to minimize the evil effects of legislation adverse 

* tó them and to force justice from the hands of those who adminis- ` 
tered its provisions. The only appreciable result obtained from 
such a conflicting state of things was the further aggravation of the 
already overstrained relations between the employer and the 
employed. Strikes and combinations became still more rife in the 
towns where the system of forced labour was brought into play with 

*more rigour than in the country. This was briefly the beginning of 
the story of coercion of Capital on the one side and pauperism of 
Labour on the other. 

Fresh series of repressive ordinances, grouped under the generic 
term of the Statute of Labourers, were continually enacted by Par- 
liament after Parliamen*, to meet every fresh situation brought aliout 
by the resistance of labour. They virtually established a system of 
State-Regulaticn thereby replacing the old customary system of 
feudal overlordships. The Judiciary lent its support to the Legis- 
lature and renounced its old Jaissez faire attitude. But everything 

“proved ineffectual to keep wages to their old rates. The two very 
noticeable features about the labour-repressive legislation were that 
they were all characterised by their increasing severity and im- 
pressiveness and reflected the prevailing creeds and opinions 
with respect to labour of the respective periods in which they were 
brought into existence. Let it suffice to say that the total number 
of such enactments that were in force in 1824 and notified tobe 

. repealed by Geo. 4 c. 95 was 34 commencing with 33 Edw. I St. 
II about 1305-6 and ending with 57 Geo III.. c. 122 in 1817 runn- 
ing over a period of five centuries or so. 

Praphulla Chandra Ghosh, 
f Vakil, High Court, 
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$ REVIEWS. i ' 

Provincial Smail Cause Courts Act oy S, K. Ray Chau- 
dhury— Mr. Ray Chaudhury has brought out a very useful edition ] 
of the Provincial Small Cause Courts Act as amended up to date. N' — ^ 
The decided cases on the subject have rapidly increased*in number f , N 
and a new edition’ giving references to all the recent judicial deci- 
sions was urgently needed. There is an useful collection of rules 
and circular orders followed by a full index. 


The Bengal Tenaney Act by Surendra Chandra Sen, B. L., 
Fourth edition, 1922, Price Rs, 12—:—We have to offer an apology 
` to the author of the above volume for the long delay in noticing it . 
in these pages. Mr, Sen is well known to our readers and needs no 
introduction. The author's reputation is so well established that 
whether late or soon we felt it a work of supererogation to 
attempt to add to it by saying something in favour of the book. 
Busy as most lawyers are, a book like this, which has been brought 
up to date in the present edition, is indispensable to every one ofe 
them. The book is the production of great industry and we can- 
not too sufficiently thank Mr. Sen for the real service he has done 
to the profession The book ought to be on the shelf of every 


practising lawyer 





Babu Baidya Nath Dutt 
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THE PROGRESS OF LEGISLATION AGAINST COMBINA- 
TIONS OF WORKMEN. 


It is See to state why the body of legislation directed 
against zirikes has come to be known as the Combination Law. As 
workien must first combine and organise among themselves, and 
then strike, the law that was made always aimed at striking the 

| thing at its very inception—at the condition precedent, that is to say 
at the Combination itself. Thus originated the name of all strike 
legislation. 

It has already been noticed how and when the first legislation 
against combinations of workmen came into being. Through the 
Middle Ages close down to the advent of the Modern times laws 
had been passed off and on penalising labour organisations. 
The extent and nature of the law primarily directed against work- 
men's combinations and known as the Combination Law will 
appear from the following brief enumeration. First of all, dhe 
statute 33 Edward I. St. I (1305) was brought into existence in order 

—-ta stamp with conspiracy “all who do confederor bind themselves 
by oath, covenant or other alliance, as relates or extends to com- 
binations or conspiracies of workmen or other persons, to obtain 
an advance of, or fix the rate of wages, or to lessen or alter the hours 
or duration of the time of working, or to decrease the quantity of 
work, or to regulate or control the mode of carrying on any manufac- 
ture, trade or business, or the management thereof, or to combina- 
tions or conspiracies of masters, manufacturers or other persons, to 
lower or fix the rate of wages, or to increase or alter the hours 
or duration of the time of working or to increase the quantity of 
work, or to regulate, or control the mode of carrying on any manu- 
facture, trade or business or the management thereof, or to oblige 
workmen to enter into work.” Much on the same lines was 
34 Edward III, C. 9 (1360-1). The statute 3 Henry VI, C, 1 (1425) 
forbade journeymen builders to form conspiracies to enhance 
the rate of wages under pain of felony. The 33 Henry VIII 
St. Lc9g (1541-3) ‘an Act for servants wages’ applied tQ 
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‘ireland only. The statute 5 Elizabeth (1562) C4, 58, 15.17, iia 
of its deceptive preamble declares that “the wages of labourers 
are too small, and not reasonable to these times” and, gpeaks of ie 


grief and burden of the poor labourers and hired men”, and, T - 


effect, enacted a law which effectually made the wages small an 
multiplied the labourers’ grief and burden, by allowing those who 
were interested in keeping him poor to fix the wages on which 
he should subsist and to' exact a testimonial from his past em- 
ployers and “ overseers or churchwardens when he quitted a 
service, which he had to show before he obtained another. The a 
and 3 Edward VI (1548) made it an offence for workmen to 


'conspire, convenant or promise together, or make any oaths that 


they should not make or do their work, but at a certain price or rate 


-or should not enterprize or take upon them to finish what another 


had begun or should do but a certain work in a day or should 
not work but at certain hours and times. The James I (141°) 
limited the fees of workmen and the price of their work in Scotland 
This statute of Edward VI was confirmed by 22 and 23 Charles 
II and remained in force till the whole Act was repealed by 6 
George IV, C. 129. The price of sick craftsmen was dealt 
with in the Act of 7 James I (Scotland: 1413). The sth of Mary 


(Scotland : 1547) dealt with the price of craftsmen’s work and of * 


meat and drink in taverns, The 7 George I, cr3-(1720) regulated 
thg wages of tailors. The 12 George I C34 (1725) was s passed to 


prevent unlawfu! combinations of workmen employed in the woollen 


manufactures and for the better payment of their wages. This 
was followed by 3 George II, C34 which was, in its turn, extended 
by 29 George I, C33 (1733-6). During the reign of George the 
Third almost a dozen and a half of similar acts were passed prior 
to the year 1800, when a new law to prevent unlawful combination 
was put through the legislature. Finally 39 and 40 George III c.106 
(1799-1800) threatened any one, who by mere persuasion, should 
induce workmen toleave his masters service with two months in 
the workhouse or three months’ imprisonment. It is to be noted 
that the final goal of labour-repressive legislation was arrived at 
during this stage. 5 

So the first statute, as it appears from the above account, dis- 
tinctly directed against a combination as such, was 34 Edward III, 
Co (13601) Itwas "an Act in which the Statute of Labourers is 
confirmed, altered and enforced" and after mitigating the penalty as 
to labourers, the Act proceeds to abolish and render null and void 
“all alliances and covines of masons and carpenters and to order 
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artifiér should he compelled to serve his master, and to do any 
worl} that him parfaineth.” It is evident that about this time a new 
system of State control of labour was aimed at and sought to be per- 
petuated. How this state of things was brought into being will 
appear from the following : 


(1) the fixing of the wages of servants, artificers ad’ labourers by 


statute (35 Edward III, 1315, StI. cr ; 2 Henry VII, 1494, C 22 ss 
r4 j 6 Henry VIII, 1514, C3, ss 1-33 (2) the compulsion of every 
able-bodied man and woman under the age of 6o, not being a mer- 
chant the skilled artificer (25 Edward III, 1350, St rı c.7) nor 
living on his own land, to serve any one who might require his or her 
services at the accustomed or statutory rate of wages (a3 Edward 
III, 1349, c.1) ; (3) the placing of the enforcement of the provisions 
with al] their attendant regulations in the hands of the Justices of the 
Peace (25 Edward III, 1350, St. I c.7), thus making the law of 
. master and servant in effect a criminal law as summarily adminis- 
tered. 


Also during the 17th and 18th centuries the Parliament kept 


itself busy in perpetually enacting statutes prohibiting combinations 
in particular trades and in empowering the Justices of the Peace to 
deal with the disputes between the employer and the employed and 
to order workmen to be imprisoned for breach of contract if they 
threw up work of their own accord. Alongside this long stretch of 
-statutes there existed the common law doctrine of conspiracy in 
restraint of trade which also purported to make combinations of 
workmen to regulate the-conditions of their work illegal. The offence 
consisted in the agreement of /wo or more persons to do an unlawful 
act or to do a lawful act by unlawful means and even innocent act 


on the part of an individual is rendered criminal by a confederacy 


to effect it, This doctrine also, it is clear, aimed a blow at combi- 
nations of workmen. It is necessary in this connection to deal with 
the side-issues connected with this doctrine in question, namely,. 
whether criminality of combinations is derived from common law 
or it was rendered so otherwise. Sir James Stephen would maintain 


that combinations of workmen to raise wages were made illegal by ` 


the labour-repressive statutes because, he said, common law did not 
provide against them, (1) while Sir William Erle contended that all 
combinations of workmen were conspiracies in restraint of trade in 
common law and therefore illegal(2). A strong support to Sir William 
Erle’s view is founded on the fact that when in 1825 all the statutes 


1. History o of Criminal Law, Vol. III, p. 226 (203-226). 
a. Sic William Erie's Summing up in R v. Rowlands, Den, Cr. Ca. p. Td 
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against combinations of workmen to raise wages Were repeal by 
George V, ¢129, a combination was still held by the courts as inbgat 
being a conspiracy in restraint of trade at common law, This 
difference of opinion, it is to be noted, was finally set at rest by the 
Conspiracy and Protection of Property Act of 1875. 


To resume our topic. Towards the latter part of the 
18th century further tightening of the position of labour was felt 
necessary from political and administrative points of views, The 
vivid recollections of the violences of the Jacobin clubs and of the 
Reign of Terror, combined with'the traditions of paternal govern- 
ment, so congenial to the Toryism of the day, called for the necessity. 
Clubs and assosiations of whatsoever kind, and for the matter 
of that, even combinations of workmen were looked upon with 
dread and suspicion. The legislators felt that no such libexty was 
to be granted to the masses as will make them free of the upper 
classes. Soa general Act called “an Act to prevent unlawful com- 
binations of workmen ” against combinations of workmen was passed 


in 1799 (1). It was a very comprehensive Act and made almost all .. 


combinations of workmen illegal, This Act was known as the Coin- 
bination Act of 1799. Such was the desire of the authorities to fur- 
ther strengthen their position with regard to workmen that this Act 
was reaffirmed and codified the next year in the Combination Act of 
1800 (2). By the Combination Act of 1800 every combination for 
obtaining an advance of wages or altering the hours of work or pre- 
venting any person employing whomsoever he might think fit to 
employ or for preventing workmen hiring themselves or attempting 
to induce workmen to leave their work was declared illegal, as also 
the attendance atany meeting called to advance any of those ob- 
jects,"or spending money for the furtherance of such purposes, or 
any of them (3). An indication of the spirit in which the Act worked 
will be found that although it was pretended that both the employer 
and the employed were equally governed by the Combination Laws 
there was no case of prevention against employers for combining, al- 
though, as a matter of fact, it was held to be equally as illegal to 
combine to keep down wages as to do so to increase them. Itis to 
be remembered that the two Acts 1799 and 1800 marked the culmi- 
nation.of the history of labour-repressive legislation. The Combi 
nation Law, as it existed at the beginning of the 19th century, 


1, 39 Geo. HI, C. 81, | i . i 
*a. 39 and 40 Geo. NIC. 106.. (3) 39 and 40 Geo. III C, fo6, Sec. 6. 
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part to brought untold misery on the working people, Any attempt "à 
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( on their part to anfpliorate their condition was made the subject of. 
\héayy fines or imprisonment. 

> [nspite of the stringency of the law combinations, of workmen 


“were formed’ and strikes continued to occur as before, With the 


and reduced wages.ensued. Universal discontent manifested itself 


everywhere, Strikes followed-everywhere as a matter of course. The. 


authorities called to their aid the Combination Acts of 1799 and 1800 
and tried to cope with the situation through force and persecution 
and by heavy sentences, And also with a view to grapple effectively 
with the situation a sort of kindred repressive measures, such as, 
the Sedition Acts, the Corresponding Societies Act and similar such 
Acts,:were enacted. The following comment of Sir Thomas Erskine 


on theeoperations of the Corresponding Societies Act of 1799 throws 


a flood of light on the contemporary history of the times: — 

“ The series of repressive measures was now complete. We cannot 
review them without sadness. Liberty had suffered from the licence 
and excesses of one party and the fears and arbitrary temper of the 
other, The government and large classes of the people had been 
brought into painful conflict. The severities of rulers and the fuller 
exasperation 6f-the people had shaken that mutual confidence 
which is-the first attribute of a free state. The popular constitution 
of England was suspended”(1). 


— —- Discontent-grew-in strength and volume and deeply stirred the 


masses, An all-round agitation ‘was the outcome of the whole 
situation. Out of this widespread apitation arose the movement 
which was engineered by Francis Place and Joseph Hume and 
others and ultimately led to the,repeal of the Combination laws 
that then prevailed. It is remarkable that the repeal was effected 
“with. little or no opposition in 1824. 
Praphulla Chandra Ghosh, 
Vakil, High Court. 


1, Constitutional History of England, 1863, Vol. II, pages 174-175. 
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| NOTES ON CASES. € 
Son prosecuting further studies—Paren?s liability A. maintenance, *| 


M, a boy of 17 years of age has just passed the 7th Standhré 
Anglo-Vernacular examination and is now studying in the 8th Stan; 
dard. The boy in question does not want to leave school now but 
wanfs to go on till he passes the roth standard; Question arose 
whether the boy can compel his father to keep him in school until 
then and provide for his maintenance. 

Held (per Maung Kin J.) that the father is bound to maintain a 
child, if he is not able to maintain himself, In this particular casel 
the son can maintain himself because he is 17 years of age and has 
passed the 7th Standard Anglo-Vernacular examination, He can 
also earn his living by manual labour by reason of his age. Soin 
this case he has no right to force his father to comply with his 
wishes under the provisions of section 488, Criminal Procedure 
Cede. | 3 


d 
akj property, objection to attachment of— Order ur. the Court, i 


appealable. 
A obtained a decree against B and then filed an application to 


execute his decree against certain property in possession of the judg- 


' ment-debtor, B. B objected that the property was wakf. property! 


andas.such could not be attached, It is to be noted in this con- 
nection that the petition of objection was héaded as being an appli- 
cation under Sections 47 and 151 of the Civil Procedure Code, The 
objection was allowed by the Court of first instance but on appeal.ta 
the District Judge that order had been set aside. Question 
then arose as to whether the appeal to the District Judge was a 


competenf one. 
Held (per Coutts & Das JJ.) that the petition of objection wat 


` one under Order ar, rule 58 Civil Procedure Code and not under 





section 47 Civil Procedure Code. As such no appeal lay to the Dis 
trict Judge and consequently | the order perse by him was withou 
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